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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ROBERT E. FIGY,
Plaintiff,

Case No. 13-cv-04828-TEH

V. ORDER REGARDING MOTIONS TO
DISMISS AND STRIKE; REQUEST
LIFEWAY FOODS, INC., FOR JUDICIAL NOTICE
Defendant.

This matter is before the Court on Dedant Lifeway Fooddnc.’s motions to
dismiss and strike Plaintiff Robert Figy's Ritsmended ComplaintDefendant also filed
a request for judicial notice in support ofm®tions to dismiss andrite. After carefully
considering the parties’ written and orajaments, the Court hdrng DENIES Defendant’s
motion to dismiss, DENIES Defendant’s tiom to strike, and GRANTS Defendant’s

request for judicial notice, fahe reasons set forth below.

BACKGROUND

The following factual allegations ataken from Plaintiff's First Amended
Complaint, unless otherwise stated, and areetbex accepted as true for the purposes of
this motion. See Bell Atl. Corp. v. Twombl§50 U.S. 544, 555-56 (2007).

Defendant is a producer of retail probiadigiry beverages and products similar to
yogurt. Dkt. No. 23 (“FAC”) | 28. Plaiiff is a self-proclaimed “health conscious
consumer who wishes to avoid ‘added ssgia the food products he purchasetd”

70. Plaintiff brings this putative class action behalf of either a nationwide class or a
statewide class of California consumetsowsince October 17, 2009, purchased any
product produced by Defendant and labelé&t ¥ihe ingredient “Evaporated Cane Juice”
(“ECJ"). Id. 11 1, 136.
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Plaintiff purchased five such produdttstween October 17, 2009 and the present
(the “Class Period”)Id. { 1, Exs. 1-5. Specificalllaintiff purchased Defendant’s
Organic Lowfat Peach Kefir, Organic Lowfabmegranate/Acai Kefir, Organic Lowfat
Raspberry Kefir, Nonfat Stravelry Kefir, and Nonfat Raspberry Kefir (the “Purchased
Products”).ld. Though Plaintiff read the labed® these productsd saw ECJ listed as
an ingredientid. 1 17, he was unaware at the time of purchase that ECJ indicated the
products contained added sugar: “While Plaintiff was aware that the Lifeway food
products contained some sugars, he believesketsugars were natllyaoccurring sugars
that were found natultg in the ingredientsised by Lifeway.”ld. { 70. Plaintiff was so
unaware because Defemddutilized the false and misleadj term [ECJ}o identify the
added sugait added as an ingredient to its food produdt’ Plaintiff “relied upon this
misleading and deceptive langea. . . when making his dision to purchase” these
products.Id. § 17. Plaintiff “would not have purabed these products had he known the
products (1) contained sugarasadded ingredient, and (&gre illegal to sell and posses
nor would he have expendectthurchase price for products that were worthless due to
their illegality,” and he therefore paapremium price for these productd. § 53.

On the basis of these allegations, Pléitiiginally filed suit in this Court on
October 17, 2013, Dkt. No. 1 (“Compl.”) &t and filed the FAC on December 20, 2013,
FAC at 61. In the FAC, Plaintiff asserts thgn causes of action: separate claims for
violation of the unlawful, unfair, and frauldumt prongs of the California Unfair
Competition Law, Cal. Busk Prof. Code 8§ 17208t seq (“UCL") (first through third
causes of action); separate claims for viotatbthe misleading anantrue prongs of the
California False Advertising LavGal. Bus. & Prof. Code § 175@ seq (“FAL”) (fourth
and fifth causes of action); a claim foolation of the Califonia Consumer Legal
Remedies Act, CaCiv. Code § 175@t seq (“CLRA”) (sixth cause of action); common
law claims for Breach of Express Wartg, Breach of Implied Warranty of

Merchantability, Negligent Misrepresentatidvegligence, Unjust Enrichment, and Mone

UJ
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Had and Received (seventh through twelfth eawd action); and a claim for Declaratory
Judgment (fourteentttause of action).

On January 17, 2014, Defendant filed aiomto dismiss the FAC. Dkt. No. 24
(“First MTD”). Before the Court ruled on thimotion, however, the Got stayed this case
pending final guidance from the Food andi®@Administration (“FDA”) regarding ECJ,
pursuant to the primary jurisdiction doctrinBkt. No. 44 (“Order Staying Case”). This
stay remained in effect until January 4180on which date the @Qa entered an order
lifting the stay “in light of the FDA'’s delay iproviding final guidance on ECJ.” Dkt. No.
57 (“Order Lifting Stay”). Inthat same Order, the Courtriled Defendant’s request for
additional briefing in support dhe First MTD and ordered Bandant to re-file the First
MTD updated to reflect any delopments in the lawld. On February 1, 2016, Defendant
filed “updated” motions to dismiss and strike FAC and a request for judicial notice in
support of its motions to dismiss and strikejakihare presently before the Court. Dkt. N©.
61 (“Second MTD”); Dkt. No. 62 (“RJN”). RlIntiff timely opposedefendant’s motions
to dismiss and strike, Dkt. No. 65 (“Opp)p'and Defendant timely replied in support
thereof, Dkt. No. 67 (“Reply”). Oral argumen these motions was continued to June 13,
2016, per stipulation of thearties. Dkt. No. 70.

On May 25, 2016, the FDA issued its figaidance on ECJ. U.S. Food & Drug
Ass’n, Guidance for Industry:Agredients Declared as Evaporated Cane J(May
2016),available athttp://www.fda.gov/Fod/GuidanceRegulatioBlidanceDocuments
Regulatorylnformation/Labelingdrition/ucm181491.htm. Ithe final guidance, the FDA
reiterated its position that “the term ‘evapexhtane juice’ is not the common or usual
name of any type of sweetener and that tigsadient should instead be declared on foodl
labels as ‘sugar,” preceded bge or more truthful, non-slieading descriptors if the
manufacturer so chooses (e.g., ‘cane sugald.’8 Ill. Following this final guidance, the

Court ordered supplemental briefing “addregsivhat effect, if any, the FDA's final

1 The FAC does not include a thirteenth cause of acBesFAC at 56-59.
3
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guidance has on Defendant’s pending motiordidmiss and strike.” Dkt. No. 77. The

parties timely complied. Dkt. Nos. 78l"’s Suppl. Br.”), 79 (“Def.’s Suppl. Br.”).

LEGAL STANDARDS
[.  Motion to Dismiss: Rues 12(b)(6) and 9(b)

Dismissal is appropriate under Federal Rafl€ivil Procedure (“Rule”) 12(b)(6)
when a plaintiff's allegations fail “to stateckaim upon which relief can be granted.” To
survive a motion to dismiss,paintiff must plead “enough &s to state a claim to relief
that is plausible on its faceTwombly 550 U.S. at 570. “The plausibility standard is not|
akin to a ‘probability requirement,” but it ask more than a ger possibility that a
defendant has acted unlawfullyAshcroft v. Igbal556 U.S. 662, 678 (2009). “A claim
has facial plausibility when th@aintiff pleads factual contetitat allows the court to draw
the reasonable inference that the defehdalmable for the misconduct allegedld. Such
a showing “requires more than labels andatasions, and a formulaic recitation of the
elements of a cause of action will not d@ivombly 550 U.S. at 555.

In addition, fraud claims are subject to agiened pleading standard. “In alleging
fraud or mistake, a party must state witlntigalarity the circumstances constituting fraud
or mistake. Malice, intent, knowledge daother conditions od person’s mind may be
alleged generally.” Fed. R. Civ. P. 9(b). eTallegations must be “specific enough to give
defendants notice of the particular miscortdudich is alleged to constitute the fraud
charged so that they can defend against taegehand not just dergat they have done
anything wrong.” Semegen v. Weidnet80 F.2d 727, 731 (9th Ci1985). To that end,
allegations sounding in fraud must contain &@count of the time, place, and specific
content of the false representations alt asthe identities of the parties to the
misrepresentations.Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007).

In ruling on a motion to dismiss, a court mtetcept all material allegations of fact
as true and construe the complaint in a liglest favorable to the non-moving party.”

Vasquez v. L.A. Cty487 F.3d 1246, 1249 (9th CR007). Courts are not, however,
4
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“bound to accept as true a legal con@asitouched as a factual allegatiomgbal, 556
U.S. at 678 (citation omitted). Any dismissaten Rule 12(b)(6) shoulde with leave to
amend, unless it is clear that amendtm@uld not possibly ae the complaint’s
deficiencies.Steckman v. Hart Brewing, Ind.43 F.3d 1293, 1296298 (9th Cir. 1998).

[I.  Motion to Strike: Rule 12(f)

Rule 12(f) provides that “the court mairike from a pleading an insufficient
defense or any redundant, immad&rimpertinent, or scandalousatter.” Fed. R. Civ. P.
12(f). “Immaterial matter is that which has @ssential or important relationship to the
claim for relief or the defenses being mléand “[ijmpertinentmatter consists of
statements that do not pertaand are not necessary, to the issues in question.”
Whittlestone, Inc. v. Handi-Craft C&@18 F.3d 970, 974 (91Gir. 2010) (citations
omitted). “Redundant matter @efined as allegations that constitute a needless repetiti
of other averments or are foreign to the &sand “[s]candalous[] icludes allegations that
cast a cruelly derogatory ligbh a party or other persénSwanson v. Yuba City Unified
Sch. Dist, No. 2:14-cv-01431-KIJM-BD, 2015 WL 2358629, a#4 (E.D. Cal. May 15,
2015). Moreover, “[w]here the complaint denstrates that a class action cannot be
maintained on the facts allegeddefendant may move to &&iclass allegations prior to
discovery.” Sanders v. Apple Ind672 F. Supp. 2d 978, 990 (N.D. Cal. 2009).

When ruling on a motion to strike, theuwst must view the pleading in the light
most favorable to the pleadelacobson v. Persolve, LL.Glo. 14-CV-00735-LHK, 2014
WL 4090809, at *2 (N.DCal. Aug. 19, 2014).

lll.  Request for JudicialNotice: FRE 201
“[W]hen the legal sufficiencyf a complaint’s allegatins is tested by a motion
under Rule 12(b)(6), [r]leview igmited to the complaint.”"Lee v. City of L.A.250 F.3d
668, 688 (9th Cir. 200X)nternal quotation marks omitted). There are, however, two

exceptions to this general rule. Firstoait may consider “mated which is properly
5
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submitted apart of the complaint Branch v. Tunnell14 F.3d 449, 45®th Cir. 1994)
(emphasis in original). Second, a courtynsansider judicially noticeable facttee 250
F.3d at 688-690. Federal Rule of Evide(f¢dRE") 201 allows cous to take judicial
notice of “adjudicative facts” that are “nottgact to reasonable dispute.” Fed. R. Evid.
201(a), (b). A fact may be considered sobject to reasonable dispute if it “(1) is
generally known within the triadourt’s territorial jurisdiction; or (2) can be accurately and

readily determined from sources whose aacy cannot reasonably be questioneld.”

DISCUSSION
[.  Motions to Dismiss and Strike

The First MTD argues the FAC is deficientthree respects: (1) the FAC does not
comply with Rule 9(bpecause Plaintiff fails to pledde specific dates on which he
purchased Defendant’s produd&rst MTD at 4-5; (2) th&AC fails to state a claim
because Defendant’s prodsievere not deceptivelabeled or “misbrandedid. at 5-7;
and (3) the FAC’s nationwide class allegatishsuld be strickebecause California
consumer protection laws dotrapply extraterritoriallyid. at 8-9.

The Second MTD, on the other hand, itifées five issues for resolution: (1)
whether Plaintiff lacks standing for his UCEAL, and CLRA claims because the FAC
fails to allege a plausible basis for reliange required by those statutes, and/or becausg
Plaintiff's claim of “strict liability” lacksmerit, Second MTD at 1, 8-12; (2) whether
Plaintiff lacks standing for injunctive relief bause he fails to ae any possibility of
future injury,id. at 1, 12; (3) whether Plaintiffifa to plead his claims with the
particularity required by Rule 9(by. at 1, 13-14; (4) whethétlaintiff fails to plead
essential elements of his ¢tz for breach of express warranty, breach of the implied
warranty of merchantability, negligent misreggatation, negligence, unjust enrichment,
money had and reasid, and declaratory judgmeid, at 1, 14-18; and (5) whether

Plaintiff lacks a basis for certifying a nationwide class under Californiaidawat 1, 18-20.
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a. The Court will not now consider issuesaised only inthe Second MTD.

As a threshold matter, Plaintiff argues ©eurt should disregard the new issues
raised in Defendant’'s Second MTD, on thedty that they arbarred both by Rule
12(g)(2) and by this Court’s Order Lifting StaPpp’n at 2, 2 n.2, 3. Under Rule
12(g)(2), “a party that makes a motion under thle must not make another motion unde
this rule raising a defense or objection twas available to the party but omitted from its
earlier motion.” Fed. RCiv. P. 12(g)(2).

Plaintiff is incorrect that Rule 12(g)(2) tsathe new issues raised in the Second
MTD. See Kilopass Tech. v. Sidense Caxm. 10-cv-2066-Sl, 20 WL 5141843, at *3
(N.D. Cal. Dec. 13, 2010) (“[T]his rulepalies to situations imhich a party files
successive motions under Rulefb2the sole purpose of delay. . . .. ") (internal quotatiof
marks omitted). Plaintiff isorrect, however, that the Second MTD is “an entirely new
motion that went far beyond refiling the [FirMTD ‘updated to reflect any developments
in the law’ as the Court directed in its [Order Lifting Staypl.’s Suppl. Br. at 2.

In the Joint Case Management Statenseibimitted just prior tthe Order Lifting
Stay, Defendant “request[ed] thhe Court allow additional briefingn the issues raised
in its [First MTD], and set a hearing dhat motion” Dkt. No. 54 (“Joint CMC
Statement”) at 7-8 (emphasis added). Defendant explaineaiditi@bnal briefing was
warranted due to “developments in Califertaw” and proposed that “the Court allow
each side to file simultaneous briefshaf more than 10 pages to address recent
developments that impalthe First MTD].” Id. at 12. The Court denied this request.
Instead, the Court held “Defendant mrayfile the [First MTD],updated to reflect any
developments in the law . .” Order Lifting Stayat 1 (emphasis added).

What Defendant actually filed in the $& MTD is a far cry from an “updated”
First MTD. The Second MTD’s “standing” afiessential elements” arguments (issues 1
2, and 4) were raised in neither the EM3 D nor the Joint CMC Statement requesting
additional briefing on the FtdTD; indeed, neither document makes any mention of

“standing” or the “essential elements”Biaintiffs common law claims. Though
7
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Defendant argues expanding the scopgheiSecond MTD was a “reasonable
interpretation” of the Order Hfing Stay, Reply at 2, it is hard to imagine how Defendant
could have read the Court’s denadlits request for additional briefiran the issues raised
in the First MTDand order permitting eefiling of the First MTDas authorization to more
than double the scope of the Eik4TD. And reasonable belief or not, this is neither what
Defendant requested nor what the Olddémg Stay actually authorized.

Accordingly, the Court will linit its review of the SeconBlITD to issues raised in
the First MTD. The Second MTD remaitie operative motion because the Court did
order Defendant to “re-file” the First MTDBut the Court will consider only the issues
raised in the First MTD, as “updated” iretbecond MTD. In effect, then, only issues 3
and 5 from the Second MTD — ether Plaintiff fails to gad his claims with the
particularity required by Rule 9(b) and whet Plaintiff lacks any basis for certifying a
nationwide class under California law — ar@m@priate for resolipn at this time.

b. Allegations of purchases “during theClass Period” satisfy Rule 9(b).

Defendant argues the FAC must be dssed for failure tglead with the
particularity required of Rule 9(b), becausaififf fails to allege the specific date he
purchased Defendant’s prodsic Second MTD at 13.

The Court disagrees. The FAC allegdaintiff bought the Purchased Products
“during the Class Period,” whiak October 17, 2009 to thegsent. FAC § 1. Numerous
courts in this district have €md that such allegations satigyle 9(b) and have declined
to require plaintiffs to allega specific date of purchas&ee, e.gBruton v. Gerber
Prods. Co, No. 12-CV-02412-LHK, 2014 WL 172114t *13 (N.D. Cal. Jan. 15, 2014)
(holding allegations plaintiffoought the Purchased Produtitsoughout the class period

.. . are sufficient to place Gerber on notaseto the time perioeh which [plaintiff's]

2 Defendant withdrew the First MTD’scsand argument, that the FAC fails to state a

cla:igm because Defendant’s products weredaaeptively labeled or “misbranded.” Reply
at 3.

¥ Defendant made but withdrew two additional Rule 9(b) argum&e&Second MTD
at 13-14; Reply at 3 n.2.

8
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allegations arise” under Rule 9(8))Defendant cites only or@se to the contranSee
Yumul v. Smart Balance, In@33 F. Supp. 2d 1117, 1124.0C Cal. 2010) (“Although the
complaint alleges that Yumul ptivased [the product] ‘repedty’ during the class period,
it does not allege with any greater spedyithe dates on which the purchases were
made.”)?> The Court declines Defendant’s invitan to follow this out-of-district opinion,
and instead finds — consistently with thany well-reasoned opinions from within this
district — that the FAC'’s allegations of puades “during the Class Period” are “specific
enough to give defendants notice of pragticular misconduct weh is alleged to
constitute the fraud charged so that they cdendkagainst the charge and not just deny
that they have done anything wrongsémegen/80 F.2d at 731.

Defendant also argues Plaintiff must clarify a “discrepancy” concerning when h
purchased Defendant’s products; namely, tiatexpiration dates on the product labels
attached to the FAC suggest the products were purchased after Plaintiff learned that
added sugarSeeSecond MTD at 13; Reply at 8-Fhis argument is unavailing, for the
simple reason that Defendant has not actudéntified any “discrepncy” in the FAC.

The FAC explains the attached labels areatye’[e]xemplar labels of the products
purchased by Plaintiff.” FAC §8. Attaching exemplars, pura$ed after Plaintiff realized
the true nature of ECJ or not, is entirely astent with Plaintiff's repeated allegation that
he purchased Defendant’s prothutduring the Class Periodfd. 11 1, 123, 141. Taking
these latter allegations as true — whidk thourt must on a motion to dismis&squez

487 F.3d at 1249 — Plaintiff has undoubteallgged a purchase within the Class Period,

and no clarification on thigoint is necessary.

4 See alsWerdebaugh v. Blue Diamond Groweki. 12-CV-02724_HK, 2013 WL
5487236, at *14 (N.D. CaDct. 2, 2013) (samefilancy v. The Bromley Tea Cdlo. 12-
CV-03003-JST, 2013 WL 40882, at *10-11 (N.D. Cal. Aug. 9, 2013) (sam&3tiana v.
Ben & Jerry’s Homemade, IndNos. C 10-4387 PJH, C 103BPJH, 2011 WL 2111796,
at *6 (N.D. Cal. May 26, 2011) (same).

> Meanwhile, Defendant’s Reply failsaddress any of the cases Plaintiff cites for the

proposition that allegations such as those contained in the FAC satisfy Rul&&¢b).
Reply at 8-9.
9
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Accordingly, the Court DENIES Defidant’s motion to dismiss the FAC for
Plaintiff's failure to plead his purchaswith particularity under Rule 9(b).

c. Plaintiff's nationwide class allegations need not be stricken at this stage.

Defendant argues Plaintiff's nanwide class allegations stld be stricken because
Defendant “is an lllinois corporation and thes no basis to apply California law to the
claims of nonresidents.” Second MTD at®18.

The parties correctly identify the requiradalysis: California applies a three-step
“governmental interest analis” to determine wheth&alifornia law should apply
extraterritorially: (1) whether the laws of the affected jurisdictions differ; (2) if so, whet
there is a “true conflict” given each jurisdmti's interest in the application of its own law
under the facts; and (3) if so, which jurisdictis interests would be most impaired if its
laws were not appliedMazza v. Am. Hadta Motor Co., InG.666 F.3d 581, 590 (9th Cir.
2012). But neither party argues whetherttiree prongs of the “governmental interest
analysis” counsel for or agat maintenance of a nationwidlass. Rather, Defendant
simply states that “consumer protection laws different,” Second MTD at 19, while
Plaintiff argues only that courtgithin the Ninth Circuit rounely decline to even address
this question at such an early stagéhm litigation, Opm at 24-25.

Only Plaintiff is correct. IrForcellati v. Hyland’s, Ing.for example, the district
court denied defendant’s motion to strikaiptiff's nationwide class claims, recognizing
that “[c]ourts rarely undertake choice-of-law arsid to strike classlaims at this early

stage in litigation.” 876 F. Sup@d 1155, 1159 (C.D. Cal. 20112As the court explained:

Mazza (and nearly every other sa cited by Defendants)
undertook a class-wide choicédaw analysis at the class
certification stage, rather thdahe pleading stage at which we
find ourselves. Until the Partiesyeexplored the facts in this
case, it would be premature 8peculate abauwhether the
differences in various stategonsumer protection laws are
material in this case.

®  Seeinfra§ Il (granting Defendant’s request jadicial notice that it is an lllinois

corporation).
10

her




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Id. Other courts in this district have followed suiee, e.gBruton 2014 WL 172111, at
*13 (“Although Gerber may ultimately prow®rrect in its argument that California law
cannot be applied to out-of-sgourchases made by out-oftstaonsumers, whether or no
this is so depends, in substantial part, case-specific choice-of-law analysis that the
parties and the Court hayet to undertake.”) (citinylazza 666 F.3d at 589-94);
Werdebaugh2013 WL 5487236, at *16 (“[T]he Court finds that striking the nationwide
class allegations at this stage of this casald/be premature. . .. Absent the sort of
detailed choice-of-law analysisahguided the Ninth Circuit iMazza the Court declines
to evaluate how California’s choice-of-law rslaffect Werdebaughtdass claims at this
time.”). And this Court now finds, consistenith this line of cases, that Defendant’s
motion to strike Plaintiff's nationwigl class allegations is premature.

As the Court cannot resolve any choiddaw challenge at this stage in the
litigation, Defendant’s motion to strike Pl&fifis nationwide class allegations is hereby

DENIED.

II.  Request for Judicial Notice

Defendant requests judicial notice of awuiment, from the Secretary of State of
lllinois, certifying that Defendant is incorpaied in lllinois. RJIN at 1, Ex. A.

Plaintiff does not oppose Defendant’s resfugvhich is unsurprising given the FAC
alleges Defendant “is an lllinois corporation.” FAC {'2Defendant’s incorporation in
lllinois is therefore “not subject to reasonabispute,” Fed. R. Evid®201(b), as it is not
subject to dispute at all. Accordingipe Court hereby GRANTS, as unopposed,

Defendant’s request for judicial notite.

’In support of its request, Defendaités a passing reference in the FAC to Defenda

being “a California corporation.” FACJB. But it is clear, both from the FAC’s
description of the “Parties,” where it ideie$ Defendant as an lllinois corporatiash, i
27, and from Plaintiff’'s non-opposition to Deféant’'s request for judicial notice, that
Plaintiff knows and alleges Defendant is an lllinois corporation.

8 The fact of Defendant being dlinbis corporation has no effect on the Court’s
decision not to strike Plaintiffsationwide class allegation&ee Bruton2014 WL

11
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CONCLUSION
For the reasons set forth above, the Court DENIES Defendaotisn to dismiss,
DENIES Defendant’s motion to strike, aGiRANTS Defendant’s puest for judicial

notice.

IT 1S SO ORDERED.

P d

Dated: 08/16/16 i 0 e
THELTON E. HENDERSON
United States District Judge

172111, at *13 (finding it gemature to determine whethPlaintiff “cannot sue under
California’s consumer protectia@tatutes on behalf of out-etate putative class members
who made out-of-state privases of productaade by an out-of-state comp@ny
(emphasis added).
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