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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SHANTELL OLVERA, on behalf of herself
and all others similarly situated, Consolidated No. 3:13-cv-04830-EMC

Plaintiff, [PROPOSED] STIPULATED
PROTECTIVE ORDER

V.
CLASS ACTION

DRIVEN SPORTS, a Nework corporation;

and DOES 1 through 10, inclusive,
JURY TRIAL DEMAND

Defendants. The Honorable Edward M. Chen

Complaint Filed: October 17, 2013

MARCUS WAGNER, arindividual, on Case No. 3:13-cv-05239-EMC
behalf of himself and all others similarly
Situated,
JURY TRIAL DEMAND
Plaintiff, The Honorable Edward M. Chen
V. Complaint Filed: November 12, 2013

DRIVEN SPORTS, INC., GENERAL
NUTRITION CENTERS, INC., and DOES 1
through 50, inclusive,

Defendants.
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A. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose othan prosecuting this litigation may be
warranted. Accordingly, the pags hereby stipulate to andtjpen the court to enter the
following Stipulated Protective Order. The pastecknowledge that th@rder does not confe

blanket protections on all disclosures or respotseésscovery and thahe protection it afford

r

12

from public disclosure and use extends only to the limited information or items that are entitled

to confidential treatment underetlapplicable legal prciples. The partieRirther acknowledge,

as set forth in Section 12.3, belatvat this Stipulated Protectiv@rder does not entitle them to

file confidential information undeseal; Civil Local Rule 79-5 seforth the procedures that
must be followed and the standards that wilabplied when a partyesks permission from th
court to file material under seal.

B. DEFINITIONS
1. Challenging Party:

A Party or Non-Party that challenges theidaation of information or items under th
Order.
2. “CONFIDENTIAL” Information or Items:

A Producing Party may designate Discovbtaterial as “CONFIDENTIAL” if it
contains or reflects confidential, proprietary, commercially sensitive and/or private inforn
of an individual or entity.

3. Counsel (without qualifier):

Outside Counsel of Record and Housru@sel (as well as their support staff).

4. Designating Party:

A Party or Non-Party that degiates information or items that it produces in disclos

or in responses to disceny as “CONFIDENTIAL.”

[PROPOSED] STIPULATED PROTECTIVE ORDER - 2
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5. Disclosure or Discovery Material:

All items or information, regardless of the dingm or manner in which it is generated,

stored, or maintained (including, among other things, testimony, transcripts, and tangibl¢

1%

things), that are produced or gested in disclosures or responsesliscovery in this matter.
6. Expert:
A person with specialized knowledge or exprde in a matter pergnt to the litigation
who has been retained by a Party or its counssiee as an expert wéss or as a consultant
in this action.

7. House Counsel:

Attorneys who are employees of a partyiis action. House Counsel does not inclugde
Outside Counsel of Record or any other outside counsel.

8. Non-Party:

Any natural person, partnership, corparatiassociation, or other legal entity not
named as a Party to this action.

9. Outside Counsel of Record:

Attorneys who are not employees of a partyhie action but are tained to represent
or advise a party to this actiamd have appeared in this actammbehalf of that party or are
affiliated with a law firm which has appeared on behalf of that party, including contract
attorneys that may be hired byetlaw firm to review materialgnder the supervision of the lgw
firm.

10. Party:

Any party to this action, includg all of its officers, diredrs, employees, consultants,,
retained experts, and Outside CourtgdRecord (and their support staffs).

11. Producing Party:

A Party or Non-Party that pduces Disclosure or DiscoveMaterial in this action.
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12. Professional Vendors:

Persons or entities that provide laigpn support servicgg.g., photocopying,
videotaping, translating, prapng exhibits or demonstrahs, and processing, hosting,
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

13. Protected Material:

Any Disclosure or Discovery Materialdahis designated 8€ONFIDENTIAL.”

14.  Receiving Party:

A Party that receives Dikisure or Discovery Mateaal from a Producing Party.
C. SCOPE

The protections conferred by this Stigtibn and Order cover not only Protected
Material (as defined above), but also (1) arfgrimation copied or extracted from Protected
Material; (2) all copies, excerpts, summaries, or compilations of Protected Material; and
testimony, conversations, or presentations byiézaor their Counsel that might reveal
Protected Material. Howevehe protections conferred by tHsipulation and Order do not
cover the following information: (a) any informaiti that is in the public domain at the time ¢
disclosure to a Receiving Party or becomes giatie public domain after its disclosure to a
Receiving Party as a result of pightion not involving a violation of this Order, including
becoming part of the public rebthrough trial or otherwisend (b) any information known {
the Receiving Party prior to the disclosure or obtained by the Receiving Party after the
disclosure from a source who obtained thermfation lawfully andunder no obligation of
confidentiality to the Designating Party. Anyeusf Protected Materiat trial shall be
governed by a separate agreement or order.
D. DURATION

Even after final disposition of this litigatn, the confidentiality digations imposed by

this Order shall remain in effect until a Desiting Party agrees othervaisn writing or a court
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order otherwise directs. Final disposition shall be deemed teebatér of (1) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein afte
the completion and exhaustionaif appeals, rehearings, remantlls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time
pursuant to applicable law.

E. DESIGNATING PROTECTED MATERIAL

1. Exercise of Restraint and CareDesignating Materialor Protection.

To the extent reasonably possible, eachyRarhon-party that degnates information
or items for protectionnder this Order must take care tmili any such designation to specif

material that qualifies undéne appropriate standards.

2. Manner and Timing of Designations.

Except as otherwise provided in this Ordsee(e.g., second paragraph of section 5.2

below), or as otherwise stipudat or ordered, Disclosure ordapvery Material that qualifies

=

(a)

for protection under this Order must be clearly so designated before the material is disclosed or

produced.
Designation in conformity ih this Order requires:
(a) for information in documentary form (e.g., paper or electronic documert
but excluding transcripts of depositions or other pretrial or trial proceedings), that the

Producing Party affix the legend “CONFIDENTIAL” to each page that contains protected
material. If only a portion goortions of the material on agaqualifies for protection, the
Producing Party also must clearly identify firetected portion(s) (e.doy making appropriate
markings in the margins).

A Party or Non-Party that makes origirtdcuments or materials available for
inspection need not designate them for pradeatintil after the inspeicty Party has indicated
which material it would like copied andqatuced. During the inspection and before the

designation, all of the material madeadable for inspection shall be deemed

[PROPOSED] STIPULATED PROTECTIVE ORDER -5

nts,

CONSOLIDATED CASE NO. 3:13-cv-04830-EMC



© 00 ~N oo o s~ w N P

N N NN NN N DN P P P R R R R R R,
N~ o O N WN P O © 0o N o o0 b~ W N kP O

“CONFIDENTIAL.” After the inspecting Party has identifiedetllocuments it wants copied
and produced, the Producing Party must detexminich documents, or portions thereof,
qualify for protection under this Order. Then, before producing the specified documents
Producing Party must affix the “CONFIDENTIAL” ¢eend to each page that contains Prote
Material. If only a portion or portions of timeaterial on a page qualifies for protection, the
Producing Party also must clearly identify fhretected portion(s) (e.doy making appropriate
markings in the margins).

(b) for testimony given in deposition ior other pretrial otrial proceedings,
that the Designating Party identify on the rel;drefore the close of the deposition, hearing
other proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for
other tangible items, that thed@lucing Party affix in a prominéplace on the exterior of the
container or containers which the information or item is stored the legend

“CONFIDENTIAL.” If only a portion or portions of the formation or item warrant

protection, the Producing Party,ttee extent practicable, shalkidtify the protected portion(s).

3. Inadvertent Failures to Designate.

If timely corrected, an inadvertent failuie@ designate qualified information or items
does not, standing alone, waive the DesignatimtyBaight to secure protection under this
Order for such material. Upon timely correctiof a designation, the Receiving Party must
make reasonable efforts to assure that the raatsitreated in accordee with the provisions
of this Order.

F. CHALLENGING CONFIDENTIALITY DESIGNATIONS
1. Timing of Challenges.

Any Party or Non-Party may challenge a desition of confidentiéy at any time.
Unless a prompt challenge to a Designating Paudghfidentiality designation is necessary t

avoid foreseeable, substantimifairness, unnecessary econoinicdens, or a significant
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disruption or delay of thetlgation, a Party does not waivts right to challenge a
confidentiality designation by @tting not to mount a challenge promptly after the original
designation is disclosed.

2. Meet and Confer.

The Challenging Party shall initiate thesplute resolution pross by providing written
notice of each designatiainis challenging and describing thasis for each challenge. To
avoid ambiguity as to whether a challenge hanbrade, the written notice must recite that
the challenge to confidentiality is being madeatordance with this spéc paragraph of the
Protective Order. The parties shall attempetnlve each challenge in good faith and musi

begin the process by conferring directly Yioice to voice dialogue; other forms of

communication are not sufficient) within 14 day<twé date of service of notice. In conferring,

the Challenging Party must explain the basis for its belief that the confidentiality designgtion

was not proper and must give the DesignaBagy an opportunity to review the designated
material, to reconsider the circumstances, amih ithange in designatias offered, to explain

the basis for the chosen designation. A Challeparty may proceed to the next stage of

challenge process only if it has eggd in this meet and confergmess first or establishes that

the Designating Party is unwilling to participatelve meet and confer process in a timely
manner.

3. Judicial Intervention.

If the Parties cannot resolve a challeng@eut court intervention, the Designating P
shall file and serve a motion tetain confidentiality under Civil Local Rulé(and in complian
with Civil Local Rule 79-5, if applicable) withi@1 days of the initial notice of challenge or
within 14 days of the parties ieging that the meet and confepcess will not resolve their
dispute, whichever is earlier. Each such pmotnust be accompanied by a competent decl
affirming that the movant has complied witte tneet and confer requirements imposed in t

preceding paragraph. Failure by the Designating Party to make such a motion including
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required declaration within 21 days (or 14 dafyapplicable) shall automatically waive the
confidentiality designation fagach challenged designation. addition, the Challenging Party
may file a motion challenging @cfidentiality designation at artyme if there is good cause for
doing so, including a chalhge to the designatiasf a deposition transgt or any portions
thereof. Any motion brought pursuant to thievision must be accompanied by a competent
declaration affirming that the movant hasmied with the meetrad confer requirements
imposed by the poeding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating
Party. Frivolous challenges, and those madamamproper purpose (e.g., to harass or impose
unnecessary expenses and burdens on otherg)anay expose the Challenging Party to
sanctions. Unless the Designating Party has walvedonfidentiality designation by failing to
file a motion to retain confidentiality as descdsbove, all parties shabntinue to afford the
material in question the level of protectionvthich it is entitled undethe Producing Party’s
designation until the court rules on the challenge.

G. ACCESS TO AND USE OF PROTECTED MATERIAL

1. Basic Principles.

A Receiving Party may use Peated Material that is dikised or produced by anothe

=

Party or by a Non-Party iroanection with this case onfgr prosecuting, defending, or
attempting to settle this litigation. SucloRcted Material may be disclosed only to the

categories of persons and under the conditiongitesicin this Order. When the litigation ha

[

been terminated, a Receiving Party must dgmyith the provisions of section 13 below
(FINAL DISPOSITION).

Protected Material must be stored and rzaned by a Receiving Rg at a location and
in a secure manner that ensures that accdigstisd to the persons authorized under this

Order.

[PROPOSED] STIPULATED PROTECTIVE ORDER - 8
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2. Disclosure of “CONFIDENTIAL”" Information or ltems.

Unless otherwise ordered by the court anpted in writing by the Designating Party
a Receiving Party may disclose any infotima or item designated “CONFIDENTIAL” only
to:

(a) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recongtiom it is reasonably necessary to disclos¢
the information for this litigation and whHwave signed the “Acknowledgment and Agreeme
to Be Bound” that is attaeld hereto as Exhibit A,

(b) the officers, directors, and employees (including House Counsel) of th

U

1%

Receiving Party to whom disclosure is reasonably necessary for this litigation and who have

signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined this Order) of the Receivingarty to whom disclosur
is reasonably necessary for this litigateomd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reporters and their staff, me$ional jury or triaconsultants, mock
jurors, and Professional Vendors to whom disalessi reasonably necesgdor this litigation
and who have signed the “Acknowledgmant Agreement to Be Bound” (Exhibit A);

() during their depositions, withesseshe action to whom disclosure is
reasonably necessary and who have signed the “Acknowledgment and Agreement to B¢
Bound” (Exhibit A), unless othenge agreed by the Designating®aor ordered by the court
Pages of transcribed deposition testimony orlaito depositions that reveal Protected
Material must be separately bound by the toeporter and may not be disclosed to anyone
except as permitted under this Stipulated Protective Order.

(g) the author or recipient of a donent containing the information or a

custodian or other person who otherwise possessed or knew the information.

[PROPOSED] STIPULATED PROTECTIVE ORDER -9
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(h) contract attorneys hired by the Reamy Party’s Outside Counsel of Reca
in this action who have sigdehe “Acknowledgment and Agreement to Be Bound” (Exhibi

A); and

() vendors hired to load, store andshdata produced by the Producing party.

H.  PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena aoart order issued iather litigation that
compels disclosure of any informationitems designated in this action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Designaty Party. Such notifi¢eon shall include a
copy of the subpoer@ court order;

(b) promptly notify in writing the party whoaused the subpoenaarder to issue in
the other litigation that some all of the material covered lilie subpoena or order is subjeg
to this Protective Order. Such notification klnaclude a copy of thiStipulated Protective
Order; and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the
Designating Party whose Protettelaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” before a determination by ¢éhcourt from which the subpoena or order
issued, unless the Party has obtained thegDating Party’s permission. The Designating P
shall bear the burden and expenssa#king protection in that cdwf its confidential materia
— and nothing in these provisions shoulccbastrued as authoimy or encouraging a

Receiving Party in this action to disob&yawful directive from another court.

[PROPOSED] STIPULATED PROTECTIVE ORDER - 10
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l. A NON-PARTY'S PROTECTED MATERIA L SOUGHT TO BE PRODUCED IN
THIS LITIGATION

(&) The terms of this Order are applicatolénformation produced by a Non-Party in

this action and designated " ®&0ONFIDENTIAL.” Such information produced by Non-Partie

U

in connection with this litigation is protected by the remedies and relief provided by this QOrder.

Nothing in these provisions should be conddrae prohibiting a Non-Party from seeking
additional protections.

(b) In the event that a Party is reqdirey a valid discovery request, to produce a N

on-

Party’s confidential information in its possessiang the Party is subject to an agreement with

the Non-Party not to produce the Non-Partgsfidential information, then the Party shall:

(1) promptly notify in writing the Rguesting Party and the Non-Party that
some or all of the information requestedubject to a confidentialitagreement with a Non-
Party;

(2) promptly provide the Non-Partyitlv a copy of the Stipulated Protective
Order in this litigation, the relent discovery request(s), andemsonably specific description
of the information requested; and

(3) make the information requested &afalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or seglprotective order from this court within 14

days of receiving the notice and accompanyitfigrimation or a longer period if such longer

period is required under the Nondisclosure A&gnent with the Non-Party, the Receiving Party

may produce the Non-Party’s confidential infotioa responsive to the discovery request, i
such production will not violatthe provisions of the Nondisdare Agreement. If the Non-
Party timely seeks a protective order, the ReogiParty shall not produce any information
its possession or control that is subjedhi confidentiality agreement with the Non-Party
before a determination by the court. Abszwburt order or provisi@in the Nondisclosure
Agreement to the contrary, the Non-Partyllsbear the burden and expense of seeking

protection in this court of its Protected Material.

[PROPOSED] STIPULATED PROTECTIVE ORDER - 11
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J. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL
If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protecte

Material to any person or in any circumstanceawhorized under this Stipulated Protective

Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the

unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orsoes to whom unauthaed disclosures were
made of all the terms of this Order, andr@tjuest such person persons to execute the
“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

K. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

In the event that a document protected leydtiorney-client privilege, the attorney

work product doctrine or other applicable privilege or protection is unintentionally produg

any party to this proceeding, the producing paray request that the document be returned.

the event that such a request is made, aligsato the litigatiorand their counsel shall
promptly return all copies of the documémtheir possession, custody, or control to the
producing party and shall not retain or makes copies of the document or any documents
derived from such document. The producingypahall promptly identify the returned
document on a privilege log. The unintentional disate of a privileged or otherwise protec
document shall not constitute a waiver of pinrilege or protectionvith respect to that
document or any other documents involvihg same or similar subject matter.

L. MISCELLANEQOUS
1. Right to Further Relief.

2

A

ed by

ted

Nothing in this Order abridges the right of any person to seek its modification by the

court in the future.

2. Right to Assert Other Objections.

By stipulating to the entry of this Proteai®rder no Party waivemy right it otherwis

would have to object to disclosing or protgcany information or item on any ground not

[PROPOSED] STIPULATED PROTECTIVE ORDER - 12
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addressed in this StipulatedoRctive Order. Similarly, no Party waives any right to object
any ground to use in evidence of any of théemal covered by this Protective Order.

3. Filing Protected Material.

a. As applied to documents, materiatther papers filed with the Court
that have been designated CONFIDENTIAL, piaeties shall seal sh documents (or any
portion thereof), by following the protocols for elextic filings in thisDistrict. If a Party
believes that material has been designageg@ONFIDENTIAL and cannot or should not be
sealed, pursuant to the protocaixl rules in this District, thethe Party wishing to file the
materials shall particularly identify the documeanitsnformation that it wishes to file to the
Producing Party, in writing. Thearties will then meet and canf in a good faith effort to

resolve the dispute. Failingr@gment, the Party wishing to file the materials must request

ruling from the Court on whether the Discovéwgterial in question must be submitted unde

seal. The Producing Party shall have the buafqustifying that the materials must be
submitted under seal. Absent written permis$rom the Producing Party or a court Order
denying a motion to seal, a Receiving Party matyfile in the public record any Protected
Material.
b. The use of Protected Material mhgy the pre-triahearing shall be

determined by agreement of thetpes or by Order of the Court.
M.  FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defined paragraph 4, each
Receiving Party must return all Protected Mailetio the Producing Party or destroy such
material and certify such destruction in wigi As used in this subdivision, “all Protected
Material” includes all copies, abstractspgalations, summaries, and any other format
reproducing or capturing any ofelProtected Material. Whether the Protected Material is
returned or destroyed, the Receiving Party msubimit a written certifigtion to the Producing

Party (and, if not the same person or entitgh®Designating Partyy the 60 day deadline

[PROPOSED] STIPULATED PROTECTIVE ORDER - 13
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that (1) identifies (by category, whe appropriate) all the Protected Material that was returned

or destroyed and (2) affirms that the Receiviagty has not retained any copies, abstracts,
compilations, summaries or any other formegiroducing or capturing any of the Protected
Material. Notwithstanding this provision, Counsed antitled to retain an archival copy of all
pleadings, motion papers, trial, depositiamg &earing transcripts, legal memoranda,
correspondence, deposition and trial exhileixpert reports, attorney work product, and
consultant and expert work product, evesu€h materials contalrotected Material. Any
such archival copies that contain or constiftetected Material remain subject to this

Protective Order as set forth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: May 29, 2014. /sl Mary B. Reiten, CSB #203142
Attorneys for Plaintiff

DATED: May 29, 2014. /sl Edward P. Garson, CSB #96786
Attorneys for Defendant Driven Sports

DATED: May 29, 2014. /sl A. Brooks Gresham, CSB #155954
Attorneys for Defendant GNC

May 30, 2014
DATED:

Unit
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of perjury that | have read in its entirety &
understand the Stipulated Proteet®rder that was issued by tHaited States District Court

for the Northern District of Califrnia on [date] in the case of [insert formal

name of the case and the number and initials assigned to it by the courtlagree to comply
with and to be bound by all thertes of this Stipulated Prettive Order and | understand anc
acknowledge that failure to so comply coulghexe me to sanctions and punishment in the
nature of contempt. | solemnly promise thaill not disclose in any manner any informatior
or item that is subject to th&tipulated Protective @er to any person or gty except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Northern District of California for the purpe®f enforcing the terms of this Stipulated
Protective Order, even if such enforcementpealings occur after ternation of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephor

number] as my California agent for servicegpobcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

[PROPOSED] STIPULATED PROTECTIVE ORDER - 15
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CERTIFICATE OF SERVICE

I, Mary B. Reiten, hereby certify that on May 29, 2014, | electronically filed the

foregoing with the Clerk of the Court using B8/ECF system which will send notification

such filing to the following:

Edward P. Garson, CSB #96786

Email: edward.garson@wilsonelser.com

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

525 Market Street, 17th floor

San Francisco, California 94105

Telephone: (415) 433-0990

Facsimile: (415) 434-1370

lan A. Stewart, CSB # 250689
Email: ian.stewart@wilsonelser.com
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

555 South Flower Street, Suite 2900
Los Angeles, California 90071
Telephone: (213) 443-5100
Facsimile: (213) 443-5101

Attorneys for Defendant Driven Sports, Inc.

A. Brooks Gresham, CSB #155954
Email: bgresham@mcguirewoods.com
Laura E. Coombe, CSB #260663
Email: Icoombe@mcguirewoods.com
McGUIRE WOODS LLP

1800 Century Park East, 8th Floor

Los Angeles, California 90067
Telephone: (310) 315-8200

Facsimile: (310) 315-8210

Attorneys for Defendant General Nutrition Centers, Inc.
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DATED this 29th day of May, 2014.

TERRELLMARSHALL DAUDT & WILLIE PLLC

By: _/s/ Mary B. Reiten, CSB #203142
Mary B. Reiten, CSB #203142
Email: mreiten@tmdwlaw.com
936 North 34th Street, Suite 300
Seattle, Washington 98103-8869
Telephone: (206) 816-6603
Facsimile: (206) 350-3528

Co-Lead Counsel Plaintiffs
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