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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALI FORNIA

Jeffery Broffman, M.D.
Case No. 13c¢v-04922JD

Plaintiff,
PROTECTIVE ORDER RE: TREATMENT
V. OF MATERIAL SDESIGNATED AS
CONFIDENTIAL

Provident Life and Accident Ins. Co., et al.
Defendant.

1. PURPOSES AND LIMITATIONS

Disclosure and dscovery adivity in this adion arelikely to invove production d
confidential, proprietary, or private information for which spedaa protedion from pulic disclosure
and from use for any pupose other than proseauting this liti gation may be warranted. The parties nat
having been ableto agreeonthe terms of a stipulated protedive order, the court enters the foll owing
Protedive Order. This Order does nat confer blanket protedions onall disclosures or resporses to
discovery. The protedionit affords from pulic disclosure and use extends only to the limited
information a itemsthat areentitl ed to confidential treament under the applicable lega principles.
Asset forthin Sedion 12.3, lelow, this Protedive Order does nat entitl e the partiesto file
confidential information uncer sed; Civil Locd Rule 79-5 sets forth the procedures that must be
foll owed and the standards that will be applied when a party seeks pemission from the court to file
material under sed.

2. DEFINITION S

2.1  ChalengngParty: aParty or Non-Party that chall enges the designation d information a

items uncer this Order.

2.2 “CONFIDENTIAL” Information a Items: information (regardiessof how it is

generded, stored or maintained) or tangible things that qualify for protedion unckr Federd Rule of
Civil Procedure 26(c).
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2.3  Coursd (withou qudifier): Outside Coursel of Record and House Coursel (as well

astheir suppat staff).

2.4  Designating Party: aParty or Non-Party that designates information a itemsthat it

producesin dsclosures or in resporsesto dscovery as“CONFIDENTIAL .”

2.5 Disclosure or Discovery Materia: all itemsor information, regardiessof the medium

or mannerin which it is generaed, stored, a maintained (including, among dher things, testimony,
transcripts, and tangible things), that areproduced or generaed in dsclosures or resporses to
discovery in this matter.

2.6  Expert: apersonwith spedalized knowledge or experiencein a matter pertinent to
the liti gation who has been retained by a Party or its coursel to serve as an expert witnessor asa
consultant in this adion.

2.7 House Coursdl: attorneyswho areemployees of a party to this adion. House

Counrsal does nat include Outside Coursel of Record or any ather outside coursel.
2.8 Non-Party: any retural person, partnership, corporation, association, a otherlegal
entity nat named as a Party to this adion.

2.9  Outside Coursel of Reoord: attorneys who arenot employees of a party to this adion

but areretained to represent or advise a party to this adion and have appearea in this adion on

behalf of that party or areaffili ated with alaw firm which has appearel on kehaf of that party.
2.10 Party: any party to this adion,includingal of its officers, diredors, employees,

consultants, retained experts, and Outside Coursel of Record (and their suppat staffs).

2.11 ProdwingParty: aParty or Non-Party that produces Disclosure or Discovery

Maternal in this adion.

2.12 Professibnal Vendas: persons or entities that provide liti gation suppat services

(e.g., phdocopying, videotaping, translating, preparnng exhibits or demonstrations, and aganizing,
storing, a retrieving datain any form or medium) and their employees and subcontradors.

2.13 Proteded Materia: any Disclosure or Discovery Materia that is designated as

“CONFIDENTIAL.”

2.14 ReceavingParty: aParty that receves Disclosure or Discovery Matena from a
2
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Producing Party.
3. SCOPE

The protedions conferred bythis Order cover nat only Proteded Materia (as defined abowe),
but also (1) any information copied o extraded from Proteded Maternal; (2) al copies, excelpts,
summairies, or compil ations of Proteded Materal; and (3) any testimony, conversations, or
presentations by Parties or their Coursel that might reved Proteded Material. However, the
protedions conferred bythis Order do nd cover the foll owing information: (a) any information that
is in the pulic domain at the time of disclosure to a Recaving Party or becomes part of the puldic
domain after its disclosure to a Receving Party as aresult of puldicaion nd involvingaviolation d
this Order, including kecoming part of the puldic record throughtria or otherwise; and (b) any
information knavn to the Receving Party prior to the disclosure or obtained bythe Recaving Party
after the disclosure from a sourcewho oliained the information lawfull y and uncer no obigation o
confidentiality to the Designating Party. Any use of Proteded Matenal at trial shall be govemed by
separae agreanent or order.
4, DURATION

Even afterfina disposition d this liti gation, the confidentiality obligationsimpaosed bythis
Order shall remain in effed until a Designating Party agrees otherwise in writing a acourt order
otherwise direds. Final dispasition shall be deemed to be the later of (1) dismissl of al clamsand
defensesin this adion, with or withou prejudice and (2) final judgment heran after the completion
and exhaustion d all appeds, reheaings, remands, trials, or reviews of this adion, includingthe
time limits for fili ng any motions or applicaions for extension d time pursuant to appli cable law.

5. DESIGNATING PROTECTED MATERIAL

5.1  Exerdse of Restraint and Carein Designating Material for Protedion. Ead Party or

Non-Party that designates information a itemsfor protedion uneerthis Order must take careto
limit any such designation to spedfic materia that qualifies uncer the appropriate standards. The
Designating Party must designate for protedion only those parts of materia, documents, items or
oral or written communications that qualify —so that other partions of the matenal, documents,

items or communicaions for which protedionis nat warranted arenat swept unjustifiably within
3
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the ambit of this Order.

Mass indiscriminate, or routinized designations areprohibited. Designations that areshown
to be cleaty unustified or that have been made for an improper purpose (e.g., to unrecessarly
encumber or retard the case development processor to impose unrecessary expenses and budens on
other parties) expaose the Designating Party to sanctions.

If it comesto a Designating Party’s attention that information a itemsthat it designated for
protedion do no qualify for protedion, that Designating Party must promptly natify all other Parties
that it is withdrawing the mistaken designation.

5.2 Manrerand Timing d Designations. Except as otherwise provided in this Order

(see e.g.,semnd @ragraph d sedion 5.4a) below), or as otherwise stipulated or ordered,
Disclosure or Discovery Maternal that qualifies for protedion uneerthis Order must be cleaty so
designated before the matenal is disclosed or produced.

Designation in conformity with this Order requires:

(a) for informationin dacumentary form (e.g., paper or eledronic documents, bu
excluding transcripts of depasitions or other pretria or trial proceadings), that the Producing Party
affix thelegend “CONFIDENTIAL” to eat page that contains proteded maternal. If ony a portion
or partions of the matena ona page qualifies for protedion, the Producing Party also must cleaty
identify the proteded pation(s) (e.g., bymaking appropriate markings in the margins).

A Party or Non-Party that makes original documents or matenals avail able for inspedion reed na
designate them for protedion unil after the inspeding Party has indicaed which matenal it would
like copied and produced. During the inspedion and kefore the designation, al of the material made
avail able for inspedion shall be deemed “CONFIDENTIAL .” Afterthe inspeding Party has
identified the documents it wants copied and produced, the Producing Party must determine which
documents, or partions thereof, qualify for protedion uncer this Order. Then, before producing the
spedfied dacuments, the Producing Party must affix the “CONFIDENTIAL” legendto ead page
that contains Proteded Material. If only a partion a partions of the materia ona page qualifies for
protedion, the Producing Party also must cleaty identify the proteded pation(s) (e.g., bymaking

appropriate markings in the margins).
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(b) for testimony gven in deposition a in ather pretrial or trial procealings, that the
Designating Party identify onthe record, before the close of the deposition, heaing, a other
procealing, al proteded testimony.

(c) for information produced in some form other than documentary and for any ather
tangble items that the Producing Party affix in a prominent placeonthe exterior of the container or
containersin which the information a item is stored the legend “CONFIDENTIAL.” If only a
portion a portions of the information a item warrant protedion, the Producing Party, to the extent
pradicable, shall identify the proteded pation(s).

5.3 Inadvertent Failuresto Designate. If timely correded, an inadvertent failure to

designate qualified information a items does nat, standing alone, waive the Designating Party’s
right to seaure protedion uncer this Order for such material. Upontimely corredion d a
designation, the Recaving Party must make reasonable efforts to asaure that the materia is treaed in
acmrdance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing d Chalenges. Any Party or Non-Party may chall enge a designation d

confidentiaity at any time. Unlessa prompt chall enge to a Designating Party’ s confidentiality
designation is necessary to avoid foreseedle, substantial urfairness unrecessary econamic burdens,
or asignificant disruption a delay of the liti gation, a Party does nat waive its right to challenge a
confidentiality designation byeleding nd to mourt a chal enge promptly after the original
designationis disclosed.

6.2 Med and Confer. The Challenging Party shall initiate the dispute resolution process

by providing written nadice of eat designationit is challenging and describing the basisfor eath
chalenge. To avoid ambiguity as to whether a chall enge has been made, the written ndice must
redte that the chall enge to confidentiality is being made in acerdancewith this spedfic paragraph
of the Protedive Order. The parties shall attempt to resolve ead challenge in goodfaith and must
begin the processby conferring dredly (in vaceto vacedialogue; other forms of communicaion
arena sufficient) within 14 days of the date of service of natiice In conferring, the Chalenging

Party must explain the basisfor its beli ef that the confidentiality designation was nat proper and
5
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must give the Designating Party an oppatunity to review the designated material, to reconsider the
circumsiances, and, if nochangein designationis offered, to explain the basisfor the chosen
designation. A Challenging Party may procee to the next stage of the challenge processonly if it
has engaged in this med and confer processfirst or establishes that the Designating Party is

unwilli ng to participate in the med and confer processin atimely manner.

6.3  Judicia Intervention. If the Parties canna resolve a challenge withou court

intervention, the Designating Party shall file and serve amotionto retain confidentiality under Civil
Locd Rule 7 (andin compliancewith Civil Loca Rule 79-5, if applicable) within 21 days of the
initial natice of challenge or within 14 days of the parties agreangthat the med and confer process
will nat resolve their dispute, whichever is eatier. Ead such motion must be acaompanied by a
competent dedardion affirming that the movant has compli ed with the med and confer
requirements impaosed in the precaling paragraph. Fail ure by the Designating Party to make such a
motionincludingthe required dedaraionwithin 21 days (or 14 days, if applicable) shall
automaticdly waive the confidentiality designation for ead challenged designation. In addition, the
Challenging Party may file amotion challenging a confidentiality designation at any timeif thereis
goodcause for daing so, including a chall enge to the designation d a deposition transcript or any
portions thereof. Any motion lrought pursuant to this provision must be acaompanied by a
competent dedardion affirming that the movant has compli ed with the med and confer
requirements impased bythe precelding paragraph.

The burden o persuasionin any such challenge proceading shall be onthe Designating
Party. Frivolous chall enges, and those made for an improper purpose (e.g.,to harassor impaose
unnecessary expenses and budens on dher parties) may expaose the Chall enging Party to sanctions.
Unlessthe Designating Party has waived the confidentiality designation byfaili ngto file amotionto
retain confidentiality as described abowe, all parties shall continue to afford the matenal in question
the level of protedionto whichit is entitled uncer the Producing Party’ s designation urtil the court
rules onthe challenge.

7. ACCESSTO AND USE OF PROTECTED MATERIAL

7.1  Basic Principles. A Recaving Party may use Proteded Materia that is disclosed or
6
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produced byanather Party or by a Non-Party in conredion with this case only for proseauting,
defending, a attempting to settle this liti gation. Such Proteaded Matera may be disclosed only to
the categories of persons and uncer the condti ons described in this Order. When the liti gation has
been temminated, a Receaving Party must comply with the provisions of sedion 13 lelow (FINAL
DISFOSITION).

Proteded Maternal must be stored and maintained by a Recaving Party at alocaionandin a
seaure manner that ensures that accessis limited to the persons authorized uncer this Order.

7.2  Disclosure of “CONFIDENTIAL” Information a Items Unlessotherwise ordered by

the court or pemitted in writing bythe Designating Party, a Recaving Party may disclose any
information a item designated “CONFIDENTIAL” only to:

(a) the Recaving Party’ s Outside Counsel of Record in this adion, aswell as employees
of said Outside Coursel of Record to whom it is reasonably necessary to disclose the information for
this liti gation and who have signed the “Ac knowledgment and Agreement to Be Bound' that is
attadhed herdo as Exhibit A;

(b) the officers, diredors, and employees (including House Coursel) of the Receving
Party to whom disclosure is reasonably necessary for this liti gation and who have signed the
“Acknowledgment and Agreament to Be Bound' (Exhibit A);

(c) Experts (as defined in this Order) of the Receving Party to whom disclosure is
reasonably necessary for this liti gation and who have signed the “Ac knowledgment and Agreament
to Be Bound' (Exhibit A);

(d) the court and its personrd;

(e) court reporters and their staff, professiond jury or tria consultants, mock jurors, and
Professona Vendasto whom disclosure is reasonably necessary for this liti gation and who have
signed the “Ac knowledgment and Agreement to Be Bound' (Exhibit A);

() duingtheir depasitions, witnesses in the adion to whom disclosure is reasonably
necessary and who have signed the “Ac knowledgment and Agreement to Be Bound' (Exhibit A),
unlessotherwise agreed bythe Designating Party or ordered bythe court. Pages of transcribed

deposition testimony a exhibits to depaositions that reved Proteded Material must be separaely
7
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bound bythe court reporter and may nat be disclosed to anyore except as pemitted uncer this
Protedive Order.

(g) theauthor or reapient of a document containing the information a a custodian or
other person who aherwise passessd or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION

If aParty is served with a subpcena or a court orderissued in ather liti gation that compels
disclosure of any information a items designated in this adionas “CONFIDENTIAL ,” that Party
must:

(a) promptly natify in writing the Designating Party. Such ndificaion shal include a
copy d the subpaena or court order;

(b) promptly natify in writing the party who caused the subpaena or orderto issue in the
other liti gation that some or all of the matenal coverad bythe subpcena or orderis subjed to this
Protedive Order. Such ndificaion shall include acopy d this Protedive Order, and

(c) cooperae with resped to all reasonable procedures sougtt to be pursued bythe
Designating Party whose Proteded Material may be affeded.

If the Designating Party timely seeks a protedive order, the Party served with the subpcena
or court order shall nat produce any information designated in this adion as“CONFIDENTIAL”
before a determination bythe court from which the subpcena or orderissued, urlessthe Party has
obtained the Designating Party’ s pemisson. The Designating Party shall bearthe burden and
expense of seeking protedionin that court of its confidential material —and ndhingin these
provisions shoud be construed as authorizing a encouraging a Receving Party in this adionto
disobey alawful diredive from anather court.

9. A NON-PARTY’SPROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION
(a) Thetemsof this Order areapplicable to information produced by a Non-Party in this
adion and designated as “CONFIDENTIAL .” Such information produced by Non-Partiesin

conredionwith this liti gation is proteded bythe remedies and relief provided bythis Order.
8
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Nothingin these provisions shoud be construed as prohibiting a Non-Party from seeking additional
protedions.

(b) Intheevent that a Party is required, byavalid dscovery request, to produceaNon-
Party’ s confidential informationin its passesson, and the Party is subjed to an agreament with the
Non-Party nat to produce the Non-Party’ s confidential information, then the Party shall:

(1) promptly natify in writing the Requesting Party and the Non-Party that some or
all of theinformation requested is subjed to a confidentiality agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy d the Protedive Orderin this
liti gation, the relevant discovery request(s), and a reasonably spedafic description d the information
requested; and

(3) make the information requested avail able for inspedion bythe Non-Party.

(c) If the Non-Party fails to oljed or seek a protedive order from this court within 14
days of receving the natice and acaompanying information, the Recaving Party may producethe
Non-Party’s confidential information resporsive to the discovery request. If the Non-Party timely
seeks a protedive order, the Recaving Party shall nat produceany informationin its possesson a
control that is subjed to the confidentiality agreement with the Non-Party before a determination by
the court. Absent a court order to the contrary, the Non-Party shall bearthe burden and expense of
seeking protedionin this court of its Proteded Material.

10. UNAUTHORIZED DISA.OSURE OF PROTECTED MATERIAL

If aReceving Party leans that, by inadvertence or otherwise, it has disclosed Proteded
Materia to any person a in any circumstance na authorized uncer this Protedive Order, the
Receving Party mustimmediately (a) natify in writing the Designating Party of the unauthorized
disclosures, (b) use its best effortsto retrieve all unauthorized copies of the Proteded Materid, (c)
inform the person a persons to whom unauthorized dsclosures weremade of al the terms of this
Order, and (d) request such person a persons to exeaute the “Ac knowledgment and Agreement to
Be Bound that is attached hergo as Exhibit A.

11. INADVE RTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL
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When a Producing Party gives naticeto Recaving Parties that ceitain inadvertently produced
matera is subjed to aclam of privilege or other protedion, the olli gations of the Receving Parties
arethose set forth in Federd Rule of Civil Procedure 26(b)(5)(B). This provisionis nat intended to
modify whatever procedure may be established in an e-discovery order that provides for production
withou prior privil ege review. Pursuant to Federd Rule of Evidence 502d) and (e), insofar as the
patties read an agreement onthe effed of disclosure of acommunicaion a information covered by
the attorney-client privil ege or work product protedion, the parties may incorporate their agreeament
in the stipulated protedive order submitted to the court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothingin this Order abridges the right of any personto seek
its modificaion bythe court in the future.

12.2 Right to Assrt Other Objedions. No Party waives any right it otherwise would have
to oljed to dsclosing a prodwcing any information a item onany ground nd addressed in this
Protedive Order. Similary, noParty waives any right to oljed onany groundto use in evidence of
any o the materia coveral bythis Protedive Order.

12.3 FilingProteded Materia. Withou written pemission from the Designating Party or a
court order seaured after appropriate naticeto al interested persons, a Party may nat filein the
pulic record in this adion any Proteded Material. A Party that seeksto file undcer sed any Proteded
Materia mustcomply with Civil Locd Rule 79-5. Proteded Materia may only be filed uncer sed
pursuant to a court order authorizing the seding d the speafic Proteded Maternal at issue. Pursuant
to Civil Locd Rule 79-5, aseding aderwill issue only upona request establishing that the
Proteded Maternal at issueis privileged, protedable as atrade secrd, or otherwise entitled to
protedion uncerthe law. If aRecaving Party's requestto file Proteded Matenal under sed pursuant
to Civil Locd Rule 79-5(d) is denied bythe court, then the Recaving Party may fil e the information
in the puldic record pursuant to Civil Locd Rule 79-5(e) unessotherwise instructed bythe court.

13. FINAL DISROSITION

Within 60 days after the final dispaosition d this adion, as defined in paragraph 4,eath

Receving Party mustreturn all Proteded Materia to the Producing Party or destroy such maternial.
10




© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Case3:13-cv-04922-JD Document37-1 Filed05/20/14 Pagell of 12

As used in this subdvision, “all Proteded Matera” includes al copies, abstrads, compil ations,
summairies, and any ather format reproducing a cgpturing any of the Proteded Materia. Whether
the Proteded Materia is returned or destroyed, the Receving Party must submit awritten
cettificaion to the Producing Party (and, if nat the same person a entity, to the Designating Party)
by the 60 day deadline that (1) identifies (by caegory, whereappropriate) al the Proteded Matenal
that was returned or destroyed and (2) affirmsthat the Receving Party has na retained any copies,
abstrads, compil ations, summaries or any ather format reproducing a cgpturing any of the Proteded
Materia. Notwithstanding this provision, Coursel areentitl ed to retain an archival copy d all
pleadings, motion papers, trial, depaosition, and heafng transcripts, legal memoranda,
corresponcence, depaosition and tria exhibits, expert reports, attorney work product, and consultant
and expert work product, even if such matenas contain Proteded Material. Any such ardhival copies
that contain or constitute Proteded Matenal remain subjed to this Protedive Order as set forth in
Sedion 4(DURATION).

IT ISSO ORDERED.

DATED: May 23, 201

11




© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Case3:13-cv-04922-JD Document37-1 Filed05/20/14 Pagel?2 of 12

EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

[, [print or type full name], of [print or

type full addresq, dedareuncer penalty of perjury that | have real in its entirety and uncerstand the
Protedive Order that was issued bythe United States District Court for the Northem District of
California on[date] in the case of Broffman v. Provident Life and Accident Ins. Co., et al., Case No.
13-cv-04922JD. | agreeto comply with andto be bound byall the terms of this Protedive Order and
| uncerstand and adknowledge that fail ure to so comply could expose me to sanctions and
punishment in the nature of contempt. | solemnly promise that | will na disclose in any manner any
information a item that is subjed to this Protedive Order to any person a entity except in strict
compliancewith the provisions of this Order.

| further agreeto submit to the jurisdiction d the United States District Court for the Northem
District of Californiafor the purpose of enforcing the terms of this Protedive Order, even if such
enforcement proceealdings occur after temmination d this adion.

| hereby appant [print or type full name] of

[print or type full addressand telephore number] as

my California agent for service of processin connedionwith this adion a any procealings related

to enforcement of this Protedive Order.

Date:

City and State wheresworn and signed:

Printed name:

Signature:

12




