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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ANTONIO MEDINA, No. C 14-0143 RS
Plaintiff,
V. ORDER GRANTING MOTION TO
DISMISSWITH LEAVE TO AMEND
AND CONTINUING CASE

MICROSOFT CORPORATION, et al., MANAGEMENT CONFERENCE

Defendants.

l. INTRODUCTION

In this dispute between a California thiezensional camera inventor and various
technology companiepyo seplaintiff Antonio Medina allege in his Second Amended Complain
that Defendants Microsoft Corporation, Microsoft Corporation as&ssor of Canesta, Inc. and
3DV Systems, Inc., and Microsoft employee CyBasnji (i) infringed his patent, (ii) engaged in
unfairly competitive business practices, and (iii) sold their camera below cost to destroy the
commercial prospects of Medina’s company, Musiimn Research. Defendants move to dismis
Medina’s latter two claims, both @fhich arise under state law. Rbe reasons set forth below, tf
challenged claims fail to state a claim upon whiref can be granted. The second claim is
dismissed with prejudice, while the third claim isrdissed with leave to amend. Pursuant to Lg

Rule 7-1(b), this matter is suitable fdisposition without oral argument.
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. BACKGROUND'
The facts of this case were recounted in this Court’s priter granting the defendants’
motion to dismiss with leave to amen&e€ECF No. 46). In brief, Atonio Medina obtained in
1992 a patent for the invention of a ‘#erdimensional camera and range finde(SAC 1 D1).

Medina also founded Multivision Research, a campinvolved in the development, manufactur

and sale of a three-dimensional camera and riamger embodying his patesd invention. (SAC

D7).

Medina contends that from January 2008eddants began making,ing, selling, offering

for sale, and/or importing devicesathallegedly infringed his paten(SAC { D3). Prior to January

2008, Medina contacted representatives of def@@aV to inform it that 3DV’s “cameras and
chips” were infringing his patentAs a result, Medina and 3DV held numerous meetings to dis
a potential licensing and/or emplognt contract; these negotiatiamsver resulted in any final
agreement. (SAC Y E2).

Medina also discovered in 208&at defendant Canesta wsedling certain cameras and
sensors allegedly infringing histeat. (SAC  E3). Medina asserts that both Canesta and 3D
sold their infringing products to Microsoft, vah used those devices dertain projects and
development activities beginning in January 20@fter the patent’s January 2009 expiration,
Microsoft allegedly purchased 3DV and Canesta.

Medina alleges that 3DV, Canesta, and Micrbafmisled him. He avers that “the real
purpose of 3DV’s negotiations [with him] waslag’ while 3DV “consummated their deal with
Microsoft for several millions of dollars, of whidr. Medina received nothing.” (SAC 11 EZ2,
E22). Medina also avers that despite Canestply to his letter conceing the company’s allege

infringement of his patent, which stated tttet company “ordered tHie history for USP 508153(

! Medina lodged his initial complaint on Janua®; 2014. (ECF No. 1). After defendants filed §
motion to dismiss, Medina amended his complagia matter of right on March 21, 2014. (ECF
No. 22). Defendants then moved to dismiss Medigtate law claims of unfair competition and

tortious interference with a prpsctive business advantage, alkgehis First Amended Complaif
(“FAC”), on April 10, 2014. (ECF No. 33). Thiso@rt dismissed these claims with leave to am
on May 23, 2014. (ECF No. 46). Medina file@acond Amended Complaint (“SAC”) on June ]
2014. The factual background herein is based on terents in the SAC, which must be taken
true for purposes of a motion to dismiss.

2 The USPTO issued Patent No. 5,081,530 to Medina on January 14, 1992.

2

D

CUSS

v

=N

1=

nt
end
18,

as




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

and will get back to you,” Medina never receivey &urther communications from Canesta. (SA
1 E18). In February 2010, after discovering tatrosoft was allegeglinfringing his patent,
Medina contacted Microsoft CEO Steve Ballm&he company replied on March 4, 2010 that “t
technology does not fit within our ment business needs.” (SAC 8. Later that year, Medina
met with defendant Cyrus Bamji, CTO of Carmg$b discuss Canessaechnology and witness a
demonstration of its 3D camera. Again, Medimfarmed Canesta that the company was infring
his patent.

In September 2013, the SAC avers, Microsofdl #3 3D camera “at a subsidized, below
cost price” and “destroyed Multivision’s compgtit and impeded commercialization and sale o
Dr. Medina’s 3D camera.” Defenadis allegedly agreed to raisestprice once Microsoft acquired
dominant share in the 3D camerarke. (SAC {1 E14). Medina awethat, as a result, he “lost hi
business, sales and profits.” (SAC T E25).

Il. LEGAL STANDARD

A complaint must contain “a shaaind plain statement of theagh showing that the pleadq
is entitled to relief.” Fed. R. Civ. P. 8(a)(2)vhile “detailed factual allegations are not required
complaint must have sufficient factual allegationsstate a claim to relief that is plausible on its
face.” Ashcroft v. Igbalp56 U.S. 662, 678 (2009) (citirgell Atlantic v. Twombly550 U.S. 544,
570 (2007)). A claim is faciallplausible “when the pleaded fact@antent allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedd. This
standard asks for “more than a sheer pd#sithat a defendant acted unlawfullylt. The
determination is a context-specific task requiting court “to draw on itgudicial experience and
common sense.1d. at 679.

Additionally, Rule 9(b) of the Federal Rules@ilvil Procedure requirethat “[ijn allegations

of fraud or mistake, a party must state withtigalarity the circumstaces constituting fraud or

mistake.” To satisfy the rule, a plaintiff mudege the “who, what, where, when, and how” of the

charged misconduciCooper v. Pickeftl37 F.3d 616, 627 (9th Cir. 1997). In other words, “the

circumstances constituting the alleged fraud must be specdigyé to give defendants notice of

the particular misconduct so that they can defenchagtie charge and notjudeny that they have

done anything wrong.'Vess v. Ciba—Geigy Corp. U.S.817 F.3d 1097, 1106 (9th Cir. 2003).
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A motion to dismiss a complaint under Rule )2§b of the Federal Rules of Civil Procedure

tests the legal sufficiency of the claims alleged in the compl&e¢ Parks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Dismissader Rule 12(b)(6) may be based on
either the “lack of a cognizable legal theory’aor “the absence of su€fent facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990).
When evaluating such a motion, the court must acleptaterial allegations the complaint as

true, even if doubtful, and construe them ie light most favorable to the non-moving party.

Twombly 550 U.S. at 570. “[C]onclusory allegationdafv and unwarranted inferences,” however,

“are insufficient to defeat a motion tosdiiss for failure to state a claimEpstein v. Wash. Energ)
Co.,83 F.3d 1136, 1140 (9th Cir. 1996ge also Twombl\p50 U.S. at 555 (“threadbare recitals
the elements of the claim for relief, supportedii®re conclusory statements,” are not taken as
true).

V. DISCUSSION

A. Second Claim: Unfair Competition

California’s unfair competition law (“UCL”prohibits businesses from engaging in “any
unlawful, unfair or fraudulent business act aagirce and unfair, deceptive, untrue or misleading
advertising.” Cal. Bus. & Prof. Code § 17200. Acaogll, “an act can be Eged to violate any g
all of the three prongs of the UCL—uamful, unfair, or fraudulent."Berryman v. Merit Prop.
Mgmt., Inc.,152 Cal. App. 4th 1544, 1554 (2007). In his SM&dina alleges that in addition to
infringing his patent, defendaritgnfairly, unreasonably and unlawly’ conspired to mislead him
and impede competition in the 3D camera mabketliminating Multivision as a competitor.

Defendants’ actions, Medina avevglated the letter and spirit of the California Unfair Practice

Act,? the California Cartwright Act, and Sections 1 and 2 of the Sherman Act. Medina furthef

alleges that defendants’ conspiracy led not ¢mllyis own detriment as Multivision’s owner, but
also to the detriment of consumers “who due tddbk of competition ended [up] with an inferiof

product at a price set by Microsoft alone instead competitive market.” (SAC  E25).

% This allegation, which compriseMedina’s third claim, is altessed separately below, in
subsection B.
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As a preliminary matter, the UCL'’s standingyisions require plaintiffs to demonstrate
injury in fact, and specificallyo allege lost money or properdg a result of unfair competition.
Cal. Bus. & Prof. Code § 17204. aite are “innumerable ways” in which a plaintiff can show sy
economic injury, including having a “presentfoture property interest diminishedRwikset Corp.
v. Superior Court51 Cal. 4th 310, 323 (2011). Medinaigject to these standing limitations,
rather than those the Sherman and Cartwright lkgi®se on litigants raisg claims directly unden
these antitrust statuteSee, e.g., In re Wellpoint, Inc. Gof-Network UCR Rates Litigatip®03 F.
Supp. 2d 880, 924-928 (C.D. Cal. 2012) (applying SherAw@ standing requirements to plaintiff
antitrust allegations, while separately applying UCL standiggirements to plaintiffs’ unfair
competition claims based on the same conductid8tg is thus not a hurdle to Medina’s claims
as the SAC does allege economic injury to Mads a result of defendants’ alleged unfair
competition with Multivision. Rather, Medina’e®nd claim must be dismissed because it failg

meet the pleading requirements under the “unlawfufiair, or fraudulent” prongs of the UCL.

To claim defendants have violated thumtawful” prong of the UCL, Medina must
demonstrate how defendants’ conduct amountptedicate violation of some other law—aside
from the Patent Act—as noted in ti@surt’s prior order. (ECF No. 46ge Cel-Tech Commc'ns,
Inc. v. Los Angeles Cellular Tel. C@0 Cal. 4th 163, 180 (1999) (thkCL “borrows violations of
other laws and treats them as unlawful practices that the unfair competition law makes
independently actionable”) (citations and quatatmarks omitted). An “unlawful” business act
actionable under the UCL is abysiness practice that is proitda by law, whether “civil or
criminal, statutory or judicially made. . federal, state or localMcKell v. Washington Mut.,
Inc., 142 Cal. App. 4th 1457, 1474 (2006) (citatiamsitted). Here, Medina attempts to

demonstrate that defendants have coeinad federal andae antitrust laws.

1. Conspiracy to Restrain Trade

Section 1 of the Sherman Act and the CatifarCartwright Act forbid cooperation or
combination of resources among two or more pahelent interests forelpurpose of restraining
trade or preventing market competition. 15 U.S.C. § 1; Cal. Bus. & Prof. Code Se&tG&2f)
G.H.L.l. v. MTS, InG.147 Cal. App. 3d 256, 266 (1983) (citibgwell v. Mother's Cake & Cookie
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Co, 79 Cal. App. 3d 13, 23 (1978Am. Needle, Inc. v. Nat'| Football Leagu#0 U.S. 183, 189-

90 (2010) (internal quotation marks and citations omitted). To maintain a cause of action under t

Cartwright Act, a complaint must allege the fation and operation of anspiracy; illegal acts
committed pursuant thereto; a purpose to restrain trade; and damages caused by J8dH.atis
147 Cal. App. 3t 265. Litigants must plead Cartwrightt violations with a high degree of
particularity, alleging factual Egations of specific conduct direct toward furtherance of the
conspiracy, in more than mere conclusory teridsat 265-66. The Sherman Act similarly
demands that litigants aver evidentiary factdemonstrate the actualfoation of an unlawful
agreementSee Kendall v. Visa U.S.A., In618 F.3d 1042, 1048 (9th Cir. 2008) (A complaint
must answer “the basic questions: who, did wizatyhom (or with whom), where, and when?”);
Twombly 550 U.S. at 557 (“A statement of parallehduct, even conduct consciously undertaks
“without that further circumstangaointing toward a meeting of the minds,” remains in “neutral
territory.”) In addition, it is wh settled that a complaint for aimust violations must allege
“concerted action by separate entities maimgirseparate and independent interesG.H.1.1., 147

Cal. App. 3dat 266-67.

Medina’'s SAC fails to plead specific facts saiint to support his #ory that defendants
formed a conspiracy. Although Medina does dhiat his communications with Microsoft and

Canesta and his ultimately fruitless negotiatiaith 3DV all misled him as to Multivision’s

commercial prospects, he allegesactual “joint undertaking” dimeeting of the minds” among the

defendants for the purpose of unlawfully competing with Multivisilthat 266;Twombly 550 U.S|
at 557. Lacking specific allegations as tauatawful agreement’s “who, where, and when,”
Medina’'s claim that Microsoft and otherfdadants acted “knowingly, willfully, wantonly,

maliciously, oppressively, frauduleptland with purpose and desireitgure Dr. Medina or destroy

Dr. Medina’s competition” is no more than conclusory. (SAC 1 E28pr does Microsoft's

* Because the SAC fails to surpass the initial huodlproperly pleading sufficiently specific fag
to support a conspiracy under the Cartwright Aod Section 1 of the Sherman Act, whef
defendants were even separate entities maintasgipgrate and independentenrests at the time
the allegedly unlawful acts--a point of disputévien the parties—is of little consequence to
resolution of the present motionlt bears noting, however, thatav if the defendants’ allegg
actions in furtherance of conspiracy took plhefore Microsoft's alleged acquisition of Cang
and 3DV, this would not be dispositive of tlexistence of a conspiracy. Whether alle
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alleged acquisition of 3DV and Canesta through isgpagreements with each company, as allg
in the SAC, evidence any unlawfulllesion among the three defendangssahi Kasei Pharma
Corp. v. CoTherix, In¢204 Cal. App. 4th 1, 9 (2012) (“[T]headters did not intend the Cartwrigh
Act to regulate the bona fide purchase and satmeffirm by another.”jinternal quotation marks

and citations omitted).

2. Microsoft's Unilateral Tiheat of Monopolization

As Medina points out in his OppositionBefendant Microsoft’'s Motion to Dismiss,
Section 2 of the Sherman Act outlaws indepemn@aticompetitive conduct that monopolizes or
“threatens actual monopolizationii addition to monopolization &iconcerted action. (ECF No.
72); 15 U.S.C. 8 2. Medina is thus correct in agsgthat he need not demonstrate a conspirac
order to claim successfully thisticrosoft behaved unlawfully. MBna’s reliance on Section 2 of
the Sherman Act nevertheless fails to provide with a successful claim under the UCL'’s
“unlawful” prong because the SAC falls far shofalleging that Microsoft has monopolized or
threatens to monopolize the 3D camera sales matieetategory that is narveer than restraint of
trade.” Am. Needlg560 U.S. at 190. Indeed, “it is not enotilgat a single firm appears to ‘restrg
trade’ unreasonably,” for “vigorous” competition “promotes the consumer interests that the S
Act aims to foster.”Copperweld Corp. v. Independence Tube Gatp7 U.S. 752, 767 (1984).
Congress thus enacted a partidylatringent standard for scrai of single firms under Section 2
of the Sherman Actld. at 768. Medina’s vague assertionattMicrosoft sold its camera below
cost and later “sold together B® camera with the Xbox One fan overall profit” after acquiring
Canesta and 3DV do not, without more, suppoririference that Microsoft “threatens actual

monopolization” of the 3D cama market. (SAC 1 E14).

conspirators are “separate entitiegth “independent interests” is anquiry of comgtitive reality,
not legal distinctions. Indeed, i not determinative “that twdegally distinct entities hay
organized themselves under a single umbrella tor anstructuredoint venture. The question i
whether the agreement joins together ‘indepahdm®nters of decisionmaking™ to deprive |
marketplace unreasonably of a “diversifyentrepreneurial interestsAm. Needle, Inc560 U.Sat
195 (internal quotation marlend citations omitted).
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To the extent that Medina’s SAC alleges tiiaftendants’ behavior was “unfair,” this claimn
fails for the same reasons it did in his First Ameh@emplaint. As stated in this Court’s prior
order, an act is “unfair” under théCL if it “threatens anncipient violation ofan antitrust law, or
violates the policy or spirit of one of those lavecause its effects are comparable to or the san

a violation of the law.” (ECF No. 46;el-Tech 20 Cal. 4th 187 (1999)Not only has Medina

failed to demonstrate that defendaracts have violated antitrusita or caused comparable effe¢

as discussed above; he once again does not makedtkssary showing ofsubstantial” consume
injury.” See Camachd/42 Cal. App. 4th at 1403. A mererclusory allegation that Microsoft's
actions have unfairly deprived consumers of cha@oeh that they have wound up with “an inferi
product at high cost,” does not speak to the nature, degree, or avoidz#litigyalleged injury

suffered by consumersd.

Similarly, Medina’s SAC alleges no additidriacts to support a claim for fraudulent
conduct under the UCL. As this Court’s prayder noted, allegations of fraudulent conduct mu;
be pled with specificity. (ECRo. 46). Medina’s claims agafall short of showing “how” or
“when” deception occurredSee Cooperl37 F.3d at 627Even more problematic, they do not
show with any particularity depgon of members of the public barm to the public interesGee
Watson Laboratories, Inc. v. Rhone-Poulenc Rorer, &8 F. Supp. 2d 1099, 1121 (C.D. Cal.
2001). Because Medina’s SAC fails to statdaém under the UCL, the second claim must be

dismissed.

B. Third Claim: Violation of Céfornia Unfair Practices Act

California’s Unfair Practices Act forbids apgrson doing business in the state from sellj

“any article or product at $s than the cost thereof to such vendoifgiving] away any article or

5t

€ as

or

ng

product, for the purpose of injuring competitorslestroying competition.” Cal. Bus. & Prof. Cope

> As noted in this Court’s priarder, the California Supreme Cobes directed courts to look to
the jurisprudence arising undercten 5 of the Federal Trade Commission Act, 15 U.S.C. § 45,
guidance in applying the “uair” prong of the UCL.Davis v. Ford Motor Credit Co179 Cal.
App. 4th 581 (2009). The factors defining “unfairsiegnder that section ar“(1) the consumer
injury must be substantial; (2) the injury mast be outweighed by any countervailing benefits {
consumers or competition; and (3) it must bengury that consumers themselves could not
Eeasoglably have avoidedCamacho v. Auto. Club of S. Californie42 Cal. App. 4th 1394, 1403
2006).
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8§ 17043. To state a claim successfully under Setfi®43, “a plaintiff must allege, in other than
conclusionary terms, the defendardades price, costs in the produantd cost of doing business.”

Fisherman’ Wharf Bay Cruis€orp. v. Superior Courtl14 Cal. App. 4th 309, 322 (2003).

Court concluded in its prior ordet,appears that defendants’ alleged conduct falls primarily wif

Medina’s first claim for patent fringement. Where the gravamehMedina’s complaint is that

The SAC lacks sufficient allegations to méedse pleading standards. The SAC stat]
merely that Microsoft sold its 3D cameraadtsubsidized, below cost price” in order to
“destroy[] Multivision’s competition and impede[] commercialization and sale of Dr. Medir
3D camera,” and that Microsd#ter struck an agreement witie other defendants to “increa
or control” its price once Miasoft had gained a dominant rket share (SAC { E14).

Furthermore, Medina’s claims indicateat he should have ready access to the
information necessary to megection 17043's pleading requiments, making the lack of
discovery at this phase of litigati irrelevant. While the court @.H.1.l. v. MTS, Incexcused
the plaintiffs from providing supposed cost figambecause they were in a poor position to
speculate—and thus their cost allegations wadld little to the noticgiven by the pleadings—

Medina stands in a markedly different positaord thus does not receive the same lenieSee.

G.H.LI,, 147 Cal. App. 3d at 275dep. Journal Newspapers v. United W. Newspapers,15¢.

Cal. App. 3d 583, 587 (1971). As the alleged owner of a company “involved in the
development, manufacture, and sale of a three dimensional camera” in competition with

Microsoft, Medina ought to be capable dfyireg on his own compang’cost experiences to

eS

make reasonable allegations on information arniéfoegarding Microsoft's sales price, produict

cost, and cost of doing business. (SAC { DA)d he should be able to do so in greater deta

than the “conclusionary” figurggrovided in Medina’s Opposiin to Defendant Microsoft’s
Motion to Dismiss. $eeECF No. 72, fn. 2).

Because Medina fails to meet Section 17848&ading standards, the third claim is
dismissed. For the same reason, Section 17043rdesupport Medina’s allegation under th
second claim that defendants acted unlawfullsspant to the UCL, as discussed above.

V. CONCLUSION

For the aforementioned reasons, Medina's seamadthird claims are dismissed. As this
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defendants infringed his pategaind were unfair and misleadingdoing so), state law claims
alleging unfair competition and busssepractices may not haaeplace in this lawsuit. Even with
two prior opportunities to amendshiUCL claim, Medina has not afjed facts sufficient to state a
claim under this statuteéSee McGlinchy v. Shell Chem. C&45 F.2d 802, 809-10 (9th Cir. 1988)
(finding that the district couttad discretion to deny leave to amend a second amended compl
where plaintiff had shown a “[rlepeated failurectore deficiencies by amendments previously
allowed”); Dumas v. Kipp90 F.3d 386, 393 (9th Cir. 1996) (geng plaintiff leave to amend a
second amended complaint where further amentimeunld be futile). Accordingly, the second
claim is dismissed without further leave to ameAd.the Ninth Circuit has instructed, leave to
amend must be granted unless it is cleartttatomplaint’s deficieties cannot be cured by
amendmentSee Lucas v. Dep’t of Corporatiqré6 F.3d 245, 248 (9th Cit995). Medina’s third
claim is therefore dismissed with leave to ame8tould Medina elect tamend his pleadings, he
must lodge an amended complaint within th{89) days from the date of this order.

The Case Management Conference scheduled on August 28, 2014 shall be continue
November 13, 2014 at 10:00 a.m. in Courtroom &enl7th Floor of the United States Courtho
450 Golden Gate Avenue, San Francisco. The gastiall file a Joint Case Management Staten

at least one week prido the Conference.

IT 1S SO ORDERED.

Dated: 8/25/14

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE
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