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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IPLEARN-FOCUS, LLG
Plaintiff,

Case No0.14cv-00151JD

V. ORDER RE SUMMARY JUDGMENT
MICROSOFT CORR.

Defendant

INTRODUCTION
Plaintiff IPLearnFocus, LLC(“IPLearn”) ownsthree patenteelated tdearning by means
of a computer with a detached sensbhe gist of thallegedinventionsis that the computarses

the sensor to monitor a student’s behavior for signs of inattention or lack of conoanaat

of invalidity for all three patentander 35 U.S.C. § 101. The Court grants the motion and
dismisses the case.
BACKGROUND
IPLearnalleges thaMicrosoft infringesthreeof its patentsthe8,475,174 ("174patent
the 8,538,320 ('320)atentandthe 8,538,321 (‘32 patent Dkt. No. 1. IPLearnfiled the patent
application that issued as the 174 patent on May 26, 2012, but that patent claims priority to
patentapplicationfiled 16 years earlier.174 patent, Dkt. No. 1-3The patent applications that

issued as the '320 and '321 patents were filed on March 14, 2013, and those patents claim tg

! |PLearn asserts that Microsoft infringéseclaims:’174 claims 2, 18, 22, 39, 41, 48 and 56
'320 claims 1, 20, 21, 24, 30, 35, 41, 44, 48, 50, 63 and 73; and '321 claims 1, 4, 5, 12, 13, 2
28, 34, 37, 39 and 52. Dkt. No. 73 at 2.

when needegrovides responsiveues. Deferdant Microsoft Corp. moves for summary judgment
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same August 13, 1996 priority date as the '174 patent. '320 patent, Dkt. No. 1-1; '321 patent
No. 1-2.

Thethree patents have similar specificatiamslvery similarbackground and summary
statements, anarefor the most part overlapping. The patesitgsm the inventiorof “learning via
a computing device, and more particularly to learning metho@stdm using detached sensor.”
‘321 patent, 1:20-2Z%ee alsdl74 patent, 1:19-21; '320 patent, 1:20{82me). In all of the
patents, IPLearn states tfat home and in schools, the computer is gradually becoming a maj
medium for education.’Seeg.g.,’321 patent, 1:23-24The specifications describe harnessing
the ubiquity of computeris service td'very personalized” computer-aided education based on
monitoring a student’s concentration and attention leviélsa detachedensor.Id. at 1:23-33.
As the '174patentexplains, living and breathing teachers have long relied on their “intuition,’
based on years of . . . teaching experience” to recognize when a student’s chocendsa
flagging. '174 patent, 1:39-4@ne “intuition” is that a student with dilating pupils “has lost
focus.” Id. at 1:41-42. Another “intuition” is that a student with a frown “is concentratitdy.at
1:42-43% “A good instructor constantly observes such concentration-sensitive behavior, and
dynamically adjuts her teaching materials and styles accordinglg.’at 1:4446. These
adjustments include telling the student “a joke” or asking a question “to ‘wake herdpat
1:46-51. The patents claim the use of a computedatatthedensor to monitor a student’s
concentration levelsased on these intuitioasid react accordinglyin essence, they claim a
computerimplemented method of the tri@hdtrue practice of teachens every culture and
throughout history: keep an eye out for a wamdgmind and, when necessary, mattethe
student to focus.

The technical description of the invention is straightforward. As described B2he

patents Abstract one embodimertypical of all threeof the paterd involves

a computeimplemented systemhelping a user learn using a
detached imaging sensor... Through monitoring the user’s volitional
or involuntary behavior, the system determines whether to change

2 The patents do not say why pupil dilation and frowning are striothekated to these attention
levels. It seems equally likely thhemaysignify other states of mind.
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what is to be presented by the display. The change could include
providing rewards, punishmentand stimulation; or changing the
materials.

'320 patent, Abstract.
More specifically, @im 1 of the '320 patent, which &@sotypical ofthe assertedlaims in
all the patentsreads:
1. A computing system comprising:
a display;
an imaging sensor teense a first feature of a user regarding a first
volitional behavior of the user to produce a first set of
measurements, the imaging sensor being detached from the first
feature to sense the first feature, the first feature relating to the head
of the user, and the first set of measurements including an image of
the first feature, wherein the system further to sense a second feature
of the user regarding a second volitional behavior of the user to
produce a second set of measurements, the second feature no
relatingto the head of the user; and

a processor coupled to the imaging sensor and the display, the
processor to:

analyze at least the first set and the second set of
measurements; and

determine whether to change what is to be presented by the
display in view of the analysis.

All the asserted claims describe systems, devices or methods that are supstiamtesi|
to thisone. The patenthavesome marginal differences in thge of sensor to be useeld.,
optical vs. noreptical), the usefeaturego be monitoredd.g.,eyes or facial orientatignand
whether the system is connected to a netwauktheir claims largely overlap.

Microsoft contendghatthe patents anavalid under 35 U.S.C. 8§ 101, as appliedhlice
Corp. Pty. Ltd v. CLS Bank Int'l _ U.S. __ ,134 S. Ct. 2347 (201#gcause the claims are
directed to the abstract ide&teachingcoupled to a generic computer implementation. Dkt. No
73. In Microsoft’s view, the patents do nothing more than purparséca basicomputer

platformfor the timehonoredpractice of makingure students aengaged Dkt. No. 73 at 1.
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DISCUSSI ON
I LEGAL STANDARDS

Under Rule 56 of the Federal Rules of Civil Procedure, a “court shall grant symmar
judgment if the movant shows that there is no genuine issue as to any mategiadi fézit the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 5bl@moving party bears
the initial burden of demonstrating the absence of a genuine issue of materiBlefsamm
Research, LLC v. LinkedIn, IndNo. 12CV-06293-SI, 2015 WL 149480, at *3 (N.D. Cal. Jan. 5,
2015)(citing Celotex Corp. v. Catretd77 U.S. 3171986)). The moving party, however, has no
burden to disprove matters on which the non-moving party will have the burden of proof at tr
Id. The moving party need only demonstrate to the Court that there is an absencenckeeade
support the nomaoving partys case.ld.

Once the moving party haset its burden, the nonmoving party must “go beyond the
pleadings and by [its] own affidavits, or by [the] depositions, answers to irdéorags, and
admissions on file, designate specific facts shgvtihat therés a genuine issue for trial.”

Celotex 477 U.S. at 324 (quotations omittedd dispute is “genuine” only if the evidence is such
that a reasonable jury could return a verdict for the non-moving paatscom 2015 WL 149480,
at *4 (quotirg Anderson v. Liberty Lobby, In&77 U.S. 242, 252 (1986)). “When the moving
party has carried its burden under Rule 56(c), its opponent must do more than simply show t
there is some metaphysical doubt as to the material fadatSushita Elec. Indus. Co. Ltd. v.
Zenith Radios Corp475 U.S. 574, 586 (1986). “If the [opposing party’s] evidence is merely
colorable, or is not significantly probative, summary judgment may be draritderty Lobby

477 U.S. at 249-50. “[iiferencedo be drawn from the underlying facts,” however, “must be
viewed in the light most favorable to the party opposing the motibtatsushita 475 U.S. at

587.

Resolving a question of patent eligibility is perfectly appropriate on sumjpdgynent
and does not need to wait on claim construction. Construing disgatederms is not a
mandatory precondition eterminingSection 10Eligibility. Rather, ptentability is a threshold

issuethata court may consider prior to claim constructi&@ee Bancorp Servs. v. Sun Life
4
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Assurance Co. of Canadé87 F.3d 1266, 1273 (Fedir. 2012) (finding “no flaw in the notion
that claim construction is not an inviolable prerequisite to a validity detetionnander § 101,”
although the court went on to construe sashthe terms)see also Opefiext S.A. v. Box, Inc.
No. 13CV-04910-JD, 2015 WL 269036, at *1 (N.D. Cal. Jan. 20, 2015). And Section 101
guestions should besolved agarlyas practicable in a casés Judge Mayer of the Federal

Circuit has stated

From a practical perspective, there are clear advantages to
addressing section 101's requirements at the outset of litigation.
Patent eligibility issues can often be resolved without lengthy claim
construction, and an early determination that the subpatter of
asserted claims is patent ineligible can spare both litigants and
courts years of needless litigation.

I/P Engine, Inc. v. AOL Inc576 F. App’x 982, 996 (Fed. Cir. 2014) (Mayer, J., concu)ysee
also Bilski v. Kappqas61 U.S. 593, 602 (A0) (patent eligibility is a “threshold” issue);
Ultramercial, Inc. v. Hulu, LLC772 F.3d 709, 717-20 (Fed. Cir. 2014) (Mayer, J., concurring).
Claim construction iparticularly unnecessary in this case bec#lusdasic character of the
claimed subject matter is readily ascertainable from the face of the patent, padidgs disputed
constructions in no way affect the Court’s analysis. Moreover, Microsoft hesdatgr spot
IPLearn the benefit of itgsroposed claim constructioifsneeded fo this motion Dkt. No. 73 at
11, n. 3. That will not be required but underscores the ripeness of the Sectawterdination
withoutfull claim construction.

Inter partesreview of the patents is also no reason to tap the brakes in thislnase.
Ocober 2014 Microsoft petitionedthe Patent Trial and Appeal Board (“PTARBY)instituteinter
partesreview of all asserted clasof all three patents on obviousness and anticipation ground
Dkt. No. 44, Exs. |, J, KAfter thissummary judgmernnotion was fully briefed,te PTAB
declined to revievany of the claims of the '320 patent, but cédiew a subset of the asserted
claims of the '321 pateraind all asserted claims tife '174 patentand determinethat Microsoft
established a reasonable likelihood of prevailing on its challenges to the cdagnttses obvious

or anticipated. Dkt. No. 87, Ex. A, B; Dkt. No. 96, Ex. Neither party has requested a stay of

\"Z
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_,134 S. Ct. 2347 (2014), ttestfor determining patent eligibility underestion 101 is crystal

this motion while the PTAB process goes forward, and the Court sees no reason &astaps
or delay ruling on the motion.

Since the Supreme Court’s decisiorAiice Corp. Pty. Ltd v. CLS Bank Int'l __ U.S.

clear. “Under the now familiar twpart test described . . . Alice,” the Court “must first
determine whether the claims at issue are directed to a{raégible concept,’ such as an
abstract idea."OIP Techs Inc. v. Amazon.com, Inc.  F.3d ___, 2015 WL 3622181, at *2
(Fed. Cir. June 11, 2015) (quotiAdjce Corp, 134 S. Ct. at 2355). If so, the Court “must then
‘consider the elements of each claim both individually and ‘as an ordered cambitaat
determine whethehe additional elements ‘transform the nature of the claim’ into a peligitile
application.” Id. (quotingMayo Collaborative Servs. v. Prometheus $aii32 S. Ct. 1289,
1298, 1297 (2012)).

Thesecond stepf this test has been described “as ‘ad®éor an ‘inventive concept’™
Internet Patents Corp. v. Active Network, |nc. F.3d ___, 2015 WL 3852975, at *2 (Fed. Cir.
June 23, 2015) (quotinglice Corp, 134 S. Ct. at 2355)It is the makeor-break step for patent
eligibility because claimthat are directed to excluded subject matter like abstract ideas, laws
nature or natural phenomena may stilla¢entablef they have “an element or combination of
elements that is ‘sufficient to ensure that the patent in practice amounts to aglyifinore than
a patent upon the [ineligible] concept itselfld. (quotingAlice Corp, 134 S. Ct. at 2355)
(alteration in original). Whilétheboundarybetween abstract and pat@tigible subject matter”
is not always easy to define, the Court nuslertake a “pragmatic analysis” of eligibility under
Section 101 to ensure the presence of an inventive concept so that the claim does not broad
preempt practical uses of the abstract iddaat *3. As the Supreme Court and the Federal

Circuit havemade perfectlglear, nerely implementing an abstract idea on conventional compu

technology is not enough. “The statement that the method is performed by computer does npt

satisfy the test of ‘inventive concept.ld. at*5; see also Bilski561 U.S. at 6101 (limiting use
of an abstract idea “to a particular technological environment” insufficoermigibility);

Intellectual Ventures | LLC v. Capital One Bank (USA) F.3d __ , 2015 WL 4068798 at *2
6
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(Fed. Cir. July 6, 2015) (“simple instruction to apply an abstract idea on a computer is not
enough”);OIP, 2015 WL 3622181, at *3 (“relying on a computer to perform routine tasks morg

quickly or more accurately is insufficient to render a claim pgakgible”).

I. THE CLAIMS ARE NOT PATENT ELIGIBLE
A. The Claims are Directed to an Abstract |dea

IPLearn does not meaningfully dispute that the challenged claims in its patediseated
to the abstract idea of teaching. A plain reading of the pasrdsvholeestablishes beyond any
reasonable disputbat theyseek tamplement on a computer the watchful eyaajoodteacher
“who constantly observes[] concentration-sensitive behavior, and dynamicaisgsadgr teaching
materials and style accordingly'174 patent, 1:44-46This concept of anonitored response to
presentationss an abstraatleg pure and simple.

IPLearn argues that any reliance on the specification to determine winetlzesserted
claims are directed at abstract ideas is inappropriatehatithe Court should focus on the
minutiae ofthe physical components, like displays, processors, and serscitsed by the claims.
See, e.9.320 patent, claim 1. That is not the right approaChaims “must be read in view of the
specification, of which they are a parfhillips v. AWH Corp.415 F.3d 1303, 1315 (Fedir.
2005) (en banc). And iAlice Corp.andBilski, the Supreme Court took a kpgsture view that
characterizedhe asserted patents based on the intrinsic evidence of the geneegt they were
directed to; itdid not fixate on thepecificsof the claim languageSeeAlice Corp, 134 S. Ct. at
2352 (finding asserted claims directed at “mitigating settlement risk” despifadhthat the
claims did not mention those wordBjjski, 561 U.S. at 599 (findinglaims directed at “hedging
risk” though those words were not found in claims).

Moreover, even if the Court were to follow IPLearn’s theory and ignore the sjadicifi,a
review ofthe asserted claimsveals that they are writtém even more abstract terms. Take
Claim 1 of the 320 patent, excerpted above, for examplé.astde the parts reciting standard
technology (“display,” “imagingensor,” “processor,” etc.), andat is left is “sens[ing]”’ two
features of the user to generate measurementdyzéing]’ the measurements, and

“determin[ing] whether to change what is to be presented by the display in viee afialysis.”
7
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'320 patent, claim 1In essence, the claim follows several stepslved inthe abstract idea of
teaching though withoutactually mentioning that specific applicatiohesensor observes
students and the processor analyzes their behavior and reacts accordwegtyepb are an
abstraction, “addressed to fundamental human behavior related to instruction, whichdatappar
when the steps are summarized without their generic references to [hardwRiejarn, LLC v.
K12 Inc, No. CV 11-1026-RGA, 2014 WL 7206380, at *6 (D. Del. Dec. 17, 2014).

The specification simply confirms the abstractness of the cldtigsire 3 of althree

patentsexemplifies this abstraction:

Present Study Materials

i

Monitor Student's Behavior
through Sensor

v

Analyze Monitored
Results with Rules

i

Provide Indication on
Student's Concentration

l

React According to
the Indication

Whether &ken individuallyor as a ordered combination, tletaimsareplainly directed at
implemening thesimple and abstract ideaescribed in Figure-3 namely the abstract idea of
conventional teachintipatnot only happens in schools across the country every dalyabut
“probably existed as long as there has been formal educat®béarn,2014 WL 7206380, at
*6.
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This finding applies with equal force to all of the asserted claims in the '174, '320 and
'321 patents becauseey are albirected to this same abstract concépiddressing each claim
of the asserted patents” is therefore “unnecess&pgritent Extraction & Transmission LLC v.
Wells Fargo Bank, Nat. Ass'ii76 F.3d 1343, 1348 (Fed. Cir. 2014) (internal citations omitted)
All asserted claims recite the same basic system, dexitethod, and any variations in the
claims do not change each claim’s fundamental reliance on the abstract idesedistise.
IPLearnpoints to no assertexdim that would change the Gid's Section101 analysis. fiere is
no meaningful distinction betwe&laim 1 andheremainingasserted claims, which are
“substantially similar and linked to the same abstract id&h.”

B. The Claims Lack An Inventive Concept

No inventive concept rescues the claims from ineligible abstraction. The onlyynovelt
IPLearn asserts is to implement traditiotealching practicesn a generic computer platform.
None of the claims or specifications in the patelescribesany hardware or software beyond
commonly available computer processors, sensors, and displays. In fact, therentise of the
patents is the ubiquity of standard computer technology “at home and in sctoeds.&.9.321
patent 1:23-27.

To ovecomethe absence of an inventive concept in the patents themd@izearnleans
heavily onDDR Holdings, LLC v. Hotels.com, L,P. F.3d ___, 2014 WL 6845152, at *12
(Fed. Cir. Dec. 5, 2014)or aneligibility lifeline. In that case, the Federal Circuit recognized the
possibilitythat solving a technological problem unique to the Internet deattito patent
eligibility. IPLearntries to run with that decision to contend tB&R Holdingssupports
eligibility for any claimed invention that purpotts solve a problem involving computerSee
Dkt. No. 76at 1318. But a the Federal Circuit recently explain@DR Holdingsis far more

specific and limited

Thepatent at issue if[DDR Holding$ dealt with a problem unique

to the Internet: Internet users visiting one web site might be
interested in viewing products sold on a different web site, but the
owners of the first web site did not want to constantly redirect users
away from their web sitéo a different web site. The claimed
solution used a series of steps that created a hybrid web page
incorporating “look and feel” elements from the host web site with

9
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commerce objects from the thipdrty web site.The patent at issue

in DDR provided anInternetbased solution to solve a problem
unique to the Internet that (1) did not foreclose other ways of
solving the problem, and (2) recited a specific series of steps that
resulted in a departure from the routine and conventional sequence
of events a#tr the click of a hyperlink advertisemefhe patent
claims here do not address problems unique to the Internet,
soDDR has no applicability.

IntellectualVentures 2015 WL 4068798at *6. In exactly the same wdfp,Learrs claimsfail to
recite or disclosergy non-routine or unconventional method for solving a uniquely Intdrastd
problem. IPLearn does not identify any way in which the claims “purport to improve the
functioning of the computer itself” dreffect an improvement in grother technology or technical
field.” See AliceCorp, 134 S. Ct. at 2359. Instead, the patents describe a routine colvgaedr-
application of the process of monitored instruction. This process “is not deployed ta solve
specific Internetentric prdolem. On the contrary, the patents just claim usingrat does not
satisfy part two of th&layo/Alicetest” Open Text2015 WL 269036, at *5As with the claims
at issue irintellectualVenturesDDR Holdingsis inapposite.

Moreover, he corassueaddressed by the IPLearn patentsadagogical, not
technological. The patentsare directed to monitoring and responding to student concentration,
and this pedagogical issdees noexistexclusively or even predominantly in the computer
realm. To the contrary, it is a problem that arises every day in every teachingpsitincthe
world. Nothing in the patents solves a technological problem.

IPLearn’s patents also threaten broad preempmti@n abstract concepalice cautioned
courts to “distinguish between patents that claim the building blocks of human ingernlthoae
that integrate the building blocks into something mo#dice Corp, 134 S. Ct. at 2354
(quotations and citation omittedHere, the claimpotentiallypreempt much of a building block
of human ingenuity- theconceptof monitored interaction with a participantaudience As
Microsoft notes, this building block underlies countless methods for presentingting@ntent
to an audience in a dynamic and engaging wan online educational services, for example, or i
delivery ofa wide variety okentertainmentontent, or in businesseetings and evenisistto
name a fevgizable areaef potential preemption. he fact that the patents describe a wide varie

of alternative configurations gfeneric hardwarenly underscores theguotential topreempt
10
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virtually all practical implementations of the concefuch broad claimgopardizeuture
innovation disproportionately “relative to the contribution of the inventbdtdyo, 132 SCt at
1303.

While IPLearnclaims its patents deot preempt all methods of computerized teaching
becausé¢he claims do not cover the use of a mouse and keyboard or an attache@esensor
opposed to a detached sensor), the prohibition against pateststgact ideaannot be
circumvented by attempting to limit the use of [the idea] to a particular technological
environment,” despite the fact that doing so reduces the amount of innovation that would be
preempted. Open Text S.A2015 WL 269036, at *4 (quotinglice Corp, 134 S. Ct. at 2358
see als®IP, 2015 WL 3622181, at3*(“that the claims do not preempt all price optimization or
may be limited to price optimization in thecemmerce setting do not make them any less
abstract.”). And IPLearn’s disclaimer of preemptiemacks of false modestyAt a time when
computers and interactive technology are moving rapidly away from the usesf eables and
otherhardconnections, IPLearn’s quitclaim for systems physically attached tgecsidghardly
generous

CONCLUSION

Because the claims of tfiE74, '320, and '321 patents do nothing more than recite the
abstract idea of observing students, analyzing their behavior and reacondirggly, along with
an ingruction to implement the idea usingrious pieces ajeneric computer hardware, the
claims are not directed to patentable subject ma@ensequently, the Court grarke motion for
summary judgment witprejudice and directs the clerk to enter judgnfienMicrosoftand to
close the case

IT1SSO ORDERED.

Dated:July 10, 2015

JAMES fONATO
United $tates District Judge
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