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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DONALD RAY ELLIS,
Case No. 14-cv-00193-JCS

Plaintiff,
V. ORDER RE REVIEW UNDER 28
U.S.C. SECTION 1915
CITY OF PITTSBURG, et al.,
Dkt. Nos. 1

Defendants.

AND RELATED CASES:
3:14-CV-0194 JCS ks v. City of Pittsburg, et al.
3:14-CV-0195 JCS ks v. City of Pittsburg, et al.
3:14-CV-0196 JCS ks v. City of Pittsburg, et al.
3:14-CV-0197 JCSIks v. City of Pittsburg, et al.
3:14-CV-0198 JCS ks v. City of Pittsburg, et al.
3:14-CV-0199 JCS ks v. City of Pittsburg, et al.

l. INTRODUCTION
Plaintiff Donald Ray Ellis (“Plaintiff”) filedseven lawsuits against the City of Pittsburg

(“City”) and City officials' alleging that his constitutionalgfits were violated when he was
racially profiled and subject to amlawful search by a City ofite&sburg police officer. The Court
previously granted Plaintiff's afipation in each case to proceedorma pauperis. The Court

now considers whether the complaints mustlisenissed under 28 U.S.C. § 1915(¢e)(2)(B), whicl

! In each of the seven above-captioned lawsoits, city official is named as a defendant
alongside the City of Pittsbur@ity Mayor Sal Evola is a defielant in Case No. 3:14-cv-0193;
Council Member Nancy Parent is a defendant in 3:14-cv-01®#4Manager Joe Sbranti is a
defendant in 3:14-cv-0195; Council MemberlN&m Casey is a defendant in 3:14-cv-0196;
Council Member Ben Johnson is a defendant14-4v-0197; Vice Mayor Pete Longmire is a
defendant in 3:14-cv-0198; Officer Thomas of the City of Pittsburg Police Department is a
defendant in 3:14-cv-0199.
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requires dismissal of an forma pauperis complaint that is frivolous or malicious or fails to state
a claim. Marksv. Solcum, 98 F.3d 494, 495 (9th Cir. 1996). Rbe reasons explained below, the
Court finds that Plaintiff hafailed to state a claim and DISSMISSES the complaints WITH
LEAVE TO AMEND.?

. BACKGROUND

The complaint in each case essentially pleadsame few factuallabations. Plaintiff
states that he was racially profiled as pédirtan underground railroad racial movemeniENisv.
Evola, No. 14-0193, Dkt. No. 1. On April 4, 2013, OfficBnomas of the City of Pittsburg Police
Department wrote Plaintiff a ticket for an opmntainer and then sedwed Plaintiff’'s non-see-
through, black bag. In one of the complaints, Plaintiff alleges that Officer Thomas told Plaint
that he was instructed to ticket Plaintiff becatiseCity did not have enough money to pay for
pensions.Ellisv. Parent, No. 14-0194, Dkt. No. 1.

Plaintiff states that this was an unconstitutional search by Officer Thomas in violation
the Fourth Amendment. Plaintiff alleges tha search was motivated by race. Aside from
Officer Thomas, Plaintiff alleges that every atirdividually named dendant—which includes
the City of Pittsburg’s Mayolice Mayor, City Manager andity Council Members—is liable
for the unlawful search undertaken by Officer Tla@nm his or her capacity as supervisor.

Plaintiff does not allege than any of these offfjcials were at the scene of the search.

2 Plaintiff has consented to the jurisdictiontieé undersigned magistrate judge pursuant
28 U.S.C. § 636(c). Although a matyate judge does not have gdhiction over an action unless
all parties have consented, teurt does not require the consehDefendants in order to
properly dismiss claims because Defendants havéeen served, and, as a result, are not yet
parties to this actionSee Nealsv. Norwood, 59 F.3d 520, 532 (5th Cir. 1995) (holding that
magistrate judge had jurisdiction to dismpson inmate’s action under 42 U.S.C. § 1983 as
frivolous without consent of defidants because defendants had not been served yet and therg
were not parties)ee also United States v. Real Prop., 135 F.3d 1212, 1217 (8th Cir. 1998)
(holding the magistrate judge had gdiction to enter default judgmentiimrem forfeiture action
even though property owner had not consenteidaecause 18 U.S.C. 8 636(c)(1) only requires
the consent of the pariend the property owner, having failedcomply with the applicable
filing requirements, was not a party).
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1. DISCUSSION

A. Legal Standard
Where a plaintiff is found to be indigent und@& U.S.C. 8§ 1915(a)(1and is granted leave

to proceedn forma pauperis, courts must engage in a [om@nary screening and dismiss any
claims which: (1) are frivolous and malicious) {ail to state a claim on which relief may be
granted; or (3) seek monetary relief frordefendant who is immune from such reli€ke 28
U.S.C. § 1915(e)(2)(B). In determining whetlegplaintiff fails to state a claim, the Court
assumes that all factual allegations in the Complaint are Bards Sch. of Bus. v. Symington, 51
F.3d 1480, 1484 (9th Cir. 1990). However, “theetethat a court must accept a complaint’s
allegations as true is inapplicable to ... mere conclusory statemeéystwi'oft v. Igbal, 556 U.S.
662, 663 (2009). The pertinent question is whether the factual allegations, assumed to be tr
“state a claim to relief that is plausible on its fadgbal, 556 U.S. at 663 (citinBell Atl. Corp. v.
Twombly, 550 U.S. 544, 547 (2007)).

B. Analysis

Plaintiff alleges that Officer Thomas condwtin unlawful search in violation of the
Fourth Amendment. Under 42 U.S.C. § 1983jmalividual may asséa claim alleging a
deprivation of a constitutional righsuch as the right under thedfth Amendment to be free of
unreasonable searches and seizers. Toastdéem a claim under 8 1983 regarding Officer
Thomas’s allegedly unlawful seardpPlaintiff must pleagufficient facts to show “that a search or
seizure occurred and that the sdaor seizure was unreasonabl&reece v. Clackamas Cnty.,
442 F.Supp.2d 1080, 1086 (D. Or. 2006) (citBrgwer v. County of Inyo, 489 U.S. 593, 599
(1989)). There must be an adequate factual bathe ioomplaint to “state @aim to relief that is
plausible on its facefgbal, 556 U.S. at 663 (citingfwombly, 550 U.S. at 547).

There are insufficient facts alleged in Plainif€omplaints. While Plaintiff alleges that he
was searched, there are no factual allegationshwdermit the inference that the search was
“unreasonable.”Freece, 442 F.Supp.2d at 1086. Officers may fyieletain and frisk individuals

they have a reasonable suspicion are committing a ci@sesgenerally, Terry v. Ohio, 392 U.S. 1
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(1968). Plaintiff does not allege what he wlagng when he was stopped and searched, or any
facts about the search. Thtlse Court cannot determine that Officer Thomas'’s search was
unreasonable. Moreover, Plaintiff alleges thH#to®r Thomas wrote Plaintiff a ticket for having
an open container, which permits the infereneg¢ EHaintiff was not ading the law when he
encountered Officer Thomas. While this doesnmemtessarily render the selarconstitutional, the
scarce facts in the complaints do not stibat the search was unconstitutional.

Furthermore, even if Plaintiff had allegedfsuent facts to suppor claim against Officer
Thomas, there are insufficient facts to state a claim against any other named defendant in th
action. With the exception of Officer Thomas, Btdi asserts no factualllegations against any
of the individual defendants, and seems to altbgethe individual defendants are liable as
supervisors of Officer Thomas. To estabbsipervisor liability unde8 1983, Plaintiff must
allege facts showing that “the supisor participated iror directed the violations, or knew of the
violations [of subordinates] andilied to act to prevent them.’Preschooler 11 v. Clark County
<ch. Bd. of Trustees, 479 F.3d 1175, 1182 (9th Cir. 2007) (citifgylor v. List, 880 F.2d 1040,
1045 (9th Cir. 1989). Plaintiff has not allegedts&ashowing that thahe Mayor, Vice Mayor,

City Manager and Council Members were supemna®f Officer Thomas, or were in any way
involved in or responsible f@fficer Thomas’s conduct leadingp to and during the search.
Thus, Plaintiff has not pled stated a claim url@983 under a theory stipervisor liability.

Nor has Plaintiff stated a claim under a theoriohell liability. In Monell v.

Department of Social Services, the Supreme Court held thatainicipality may be liable under §
1983 for constitutional violations that result framforcement of the municipality’s official
“policies and customs.” 436 U.S. 658, 694 (19789)here are three ways to show a policy or
custom of a municipality: (1) by showing ‘a longstanding practice or custom which constitutes
standard operating procedure of the local gawemt entity;’ (2) ‘by showing that the decision-
making official was, as a matter of state lavinal policymaking authoritywvhose edicts or acts
may fairly be said to represent official policythre area of decision;’ or (3) ‘by showing that an

official with final policymaking autority either delegated that authgrto, or ratified the decision
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of, a subordiate.” ” Menotti v. City of Seattle, 409F.3d 11131147 (9thCir. 2005) (ating Ulrich
v. City and Cnty. of San Francisco, 308 F.3d 968984—-85 (9h Cir.2002) {nternal qutations
omitted)). Thefacts allegd in the conplaints donot establif any policyor customm the City d
Pittsburg to caduct uncastitutional ®arches. Tus, Plaintif has not pld sufficientfacts to
establish a § 283 claim under the thery of Monell liability.

Accordingly, the @urt finds hat Plaintiffhas failed tcstate a clam under § 983
regarding thealleged depivation of hs constitutiaal rights. The complants are disissed under
29U.S.C. § B15(e)(2)(B)

IV. CONCLUSION

For theforegoing easons, theomplaints n the abovecaptioned ations areDISMISSED
WITH LEAVE TO AMEND. Plaintif has thirty(30) days wihin the issie date of ths order to
file an amend# complainin each cas If Plaintiff does nofile an ameded complant, the Clek
is directed to tose the filan each cas

Plaintiff is encourged to cordct the LegaHelp Cengr of the Juste & Diversity Center
of the Bar Aseciation ofSan Francise, Room 286, 15th Fbor, 450 Gotlen Gate Aenue, San
Francisco, Cafornia. Appointmentscan be madéy signingup in the apointment lwok located
onthe table atside of thedoor of theLegal HelpCenter or ly calling (45) 782-8982

IT 1SSO ORDERED.

Dated: March19, 2014

~PH C. SPERO
mted Srates Magisfrate Tudgr




