Lloyd et al v. Sjob

United States District Court

Northern District of California

© 00 N oo o0 A W N P

N RN NN DN RN N NN R B R B B R R R R
o N o 00N W N R O OO 00 N o 010N 0N RO

bm et al Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

PETER LLOYD, et al., Case No.: C-14-0233SC

- ORDER GRANTING MOTIONTO
Plaintiffs, DISMISS (Dkt. No. 12)

MIKAEL SJOBLOM, et al.,

Defendants.

Plaintiffs Peter Lloyd (“Lloyd”) and Ventor Progress AB (“Ventor”) sue Mikael
Sjoblom and Euro Office Americas, Inc. (“Euro Office”) for breach of contract and frau
among other claims, arising out of Plaintiffs’ investments in Euro Office. Euro Office
responded by filing a cross-complaint against Llagd Ventoiinvolving a related busines:
venture to develop and market an ergonomic computer mouse that was manufactured
China. Now pending before the Courtisyd and Ventor's Motion to Dismiss all of Eurg
Office’s cross-claims. (Dkt. No. 12.) After carefully considering the parties’ submisdig
Court finds this motion appropriate for resolution without oral arguses€ivil L.R. 7-1(b

and GRANTS the motion to dismiss with leave to amend.
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ALLEGATIONSOF THE CROSS-COMPLAINT

Euro Office is a Delaware corporation with its principal place of business in Nap
California. (Dkt. No. 7 1 2.) In November 2009, Euro Office entered into an Engagen
Agreement (“Agreement”) with Lloyd.Id. T 12, Ex. A.) Under the terms of the Agreem
Lloyd agreed to serve as a non-exclusive facilitator for purposes of introducing Euro C
potential new technologies and materials in exchange for stock. (Dkt. No. 7, Ex. A.) ]
Agreement limited Lloyd’s role to making recommendations to Euro Office.f(1.)
Pursuant to the Agreement, Lloyd also agreed not to: (1) make any representations re
Euro Office, its history, business operations, or future prospects that have not been ej
authorized by Euro Office in writing; (2) disclose to third parties any information provic
him by Euro Office, except with Euro Office’s prior written consent; and (3) use such
information for any purpose other than in furtherance of the transactions contemplate
Agreement. Id. 1 34.) The Agreement would remain in effect for five years and could
extended in writing by both partiesld( 5)

Euro Office’s Cross-Complaint asserts the following five causes of action: (1)
declaratory relief; (2) breach of contract; (3) conversion; (4) “intentional interference w
contractual and prospectively advantageous relationships”; and (5) conspiracy. (DKkt.
Lloyd and Ventor move to dismiss the entire Cross-Complaint pursuant to Federal Ru
Civil Procedure 12(b)(6) for failure to state a claim.

LEGAL STANDARD

A Rule 12(b)(6) motion challenges the sufficiency of a complaint as failing to all
“enough facts to state a claim to relief that is plausible on its fagell’Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). A facial plausibility standard is not a “probability
requirement” but mandates “more than a sheer possibility that a defendant has acted
unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation marks and
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citations omitted). For purposes of ruling on a Rule 12(b)(6) motion, the court “accepf[s]

factual allegations in the complaint as true and construe[s] the pleadings in the light n

favorable to the non-moving partyManzarek v. St. Paul Fire & Marine Ins. C&19 F.3d
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1025, 1031 (9th Cir. 2008). “[Dlismissal may be based on either a lack of a cognizable lec

theory or the absence of sufficient facts alleged under a cognizable legal thidrgson v.
Riverside Healthcare Sy&34 F.3d 1116, 1121 (9th Cir. 2008) (internal quotation marks
citations omitted)see alsd\eitzke v. Williams490 U.S. 319, 326 (1989) (“Rule 12(b)(6)
authorizes a court to dismiss a claim on the basis of a dispositive issue of law.”).
Even under the liberal pleading standard of Federal Rule of Civil Procedure 8(a
under which a party is only required to make “a short and plain statement of the claim

showing that the pleader is entitled to relief,” a “pleading that offers ‘labels and conclu

or ‘a formulaic recitation of the elements of a cause of action will not tifdl, 556 U.S. at

678 (quotingTwombly 550 U.S. at 555.) “[C]onclusory allegations of law and unwarrar
inferences are insufficient to defeat a motion to dismigglams v. Johnse855 F.3d 1179
1183 (9th Cir. 2004)see alsdtarr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011).
(“[A]llegations in a complaint or counterclaim may not simply recite the elements of a
of action, but must contain sufficient allegations of underlying facts to give fair notice 4
enable the opposing party to defend itself effectively.”). The court must be able to “dr
reasonable inference that the defendant is liable for the misconduct allégjeal, 556 U.S.
at 663. “Determining whether a complaint states a plausible claim for relief . . . [is] a ¢
specific task that requires the reviewing court to draw on its judicial experience and cq
sense.”ld. at 663-64.
DI SCUSSION

l. Declaratory Relief (First Cause of Action)

In its declaratory relie€laim, Euro Office seeks “a judicial determination of its righ
and duties, and a declaration as to shareholder interests as to [Euro Office] and Euro
Holding AB, together with VP’s refusal to fund Lloyd’s obligations.” (Dkt. No. 7 § 8.)
and Ventor move to dismiss on the following grounds: (1) the claim is vague and amb
and (2) Euro Office fails to state a cause of action because it has not sufficiently pled
controversy relating to the parties’ legal right and duties under a specific instrument o

agreement. (Dkt. No. 12 at 8.)
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Federal courts sitting in diversity apply the substantive law of the forum Sate.
Gasperini v. Center for Humanitie§18 U.S. 415, 427 (1996) (“[F]edexaurts sitting in
diversity apply state substantive law and federal procedural rules.”). For this reason,
courts consistently apply California Code of Civil Procedure Section 1060 rather than
federal Declaratory Judgment Act when sitting in diversige e.g.McKinney v. Google,
Inc., 2011 WL 3862120 at *8-9 (N.D. Cal. Aug. 30, 20{dpplying Section 1060 to a
declaratory relief claim)see also Smith v. Bioworks, 11207 WL 273948 at *4 n.5 (E.D.

Cal. Jan. 29, 2007) (“Plaintiff generally alleges a claim for declaratory relief in his Con

fedel
the

plail

Because this is a diversity action, and because plaintiff alleges that California law applied

this action, the court applies California’s declaratory relief statute to plaintiff’'s claims.”).

Section 1060 confers standing on “[a]ny person interested under a written instry
... orunder a contract” to bring an action for declaratory relief “in cases of actual con
relating to the legal rights and duties of the respective parties.” Cal. Civ. Proc. Code §
Thus, in a complaint seeking declaratory relief, “an actual, present controversy must |
pleaded specifically and the facts of the respective claims concerning the [underlying]
must be given.”City of Cotati v. Cashmar29 Cal. 4th 69, 80 (200X¢ee also Foster v.
Masters Pontiac Cp158 Cal. App. 2d 481, 488 (1958) (holding that the actual controv{
element “is met by allegations showing a controversy respecting the rights of parties t
written instrument, accompanied by a request that these rights be determined and de

Although Euro Office has alleged a dispute between the parties regarding sharg
interests, the existence otantractmust be alleged in order for the Court to determine

whether a controversy exists regarding the nature of the parties’ contractual rights ang
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obligations. SeeColumbia Pictures Corp. v. DeTqtB6 Cal. 2d 753, 760-61 (1945) (holdi

that “a complaint for declaratory relief is legally sufficient if it sets forth facts showing t

ng
he

existence of an actual controversy relating to the legal rights and duties of the respective

partiesunder a contragt(emphasis addedgge also Brownfield v. Daniel Freeman Marin

Hosp, 208 Cal. App. 3d 405, 410 (1989) (“The actual controversy requirement concer
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existence of present controversy relating to the legal rights and duties of the respectiVie pa

pursuant to contract, statute or order.”) (internal quotation marks and citations omitted
Euro Office’s cursory mention of a “finders agreement” (Dkt. No. 7  7) fails to
provide the factual detail necessary to defeat a Rule 12(b)(6) motion. In addition, Eur
Office’s assertion that Section 1060 does not require a contract to be walteough true-
is inapposite because Euro Office has not sufficiently alleged the existence of an oral

Accordingly, Euro Office has failed to allege an actual controversy relating to an interg

under a contract, and thus fails to state a claim for declaratory relief under Section 106

motion to dismiss the declaratory relief claim is granted with leave to amend provided
Office can adequately plead an actual concrete controversy.

I[I.  Breach of Contract Against Lloyd (Second Cause of Action)

To state a claim for breach of contract, Euro Office must allege: (1) the existeng
contract; (2) performance by Euro Office or excuse for nonperformance; (3) breach by
and (4) damagesSee First Commercial Mortg. Co. v. Reg8@ Cal. App. 4th 731, 745
(2001). Euro Office alleges that Lloyd breached the Engagement Agreement, includir
not limited to paragraphs 1, 3, and 4 as follows: “[ijn addition to attempting to direct
production of [Euro Office’s] product to his company . . . theahjroduction of 1,600
product units were more expensive and failed.” (Dkt. No. 7 { 14.) Lloyd moves to dis
the ground that Euro Office has not alleged a breach by Lloyd; specifically, Lloyd argu
no breach occurred because Euro Office’s allegations as to what constitutes a breach
Agreement—directing production to Lloyd’s company, and producing an expensive an

product—directly contradict the terms of the Agreement which merely require that Llo}

make recommendations to the company and refrain from disclosing certain inforngBxkon.

No. 12 at 11.) Thus, because the Agreement did not explicitly prohibit Lloyd’s condug
Lloyd argues his conduct could noteachthe Agreement. Id. at 12.) Euro Office counter
that “the evidence will show that [Lloyd] did not perform to the terms of [the Agreeized

other oral agreementisetween the parties.” (Dkt. No. 14 at 7) (emphasis added).
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It is unclear whether the breach of contract claim arises solely from the Agreemient,

from other unidentified oral contracts, or from the Agreement in conjunction with the ofal

contracts. Accordingly, the breach of contract claim is dismissed with leave to amend.

Eu

Office’s claim must specifically identify the contract allegedly breached as well as how it w

breached.

[I1.  Conversion Claim Against Lloyd and Ventor (Third Cause of Action)

Lloyd and VP move to dismiss Euro Office’s conversion claim on the ground that Eu

Office “completely fails to allege the essential elements of a conversion cause of actign.

(Dkt. No. 12 at 13.) Conversion is “the wrongful exercise of dominion over” personal

property belonging to anotheBurlesci v. Peterser68 Cal. App. 4th 1062, 1066 (1998). [To

state a claim for conversion, Euro Office must allege: (1) Euro Office’s ownership or right t

possession of the property at the time of the conversion; (2) Lloyd and Vexdoversion ky
a wrongful act or disruption of Euro Office’s property rights; and (3) resulting dam&ges.
Shopoff & Cavallo LLP v. Hyqri67 Cal. App. 4th 1489, 1507 (2008).

Euro Office alleges that Lloyd and Ventor “used [Euro Office’s] name to engage

manufacturers in China to execute the plan to manufacture and ship inventory to England.

(Dkt. No. 7 1 18.) Lloyd and Ventor argue that the alleged use of Euro Office’s name canr

support a claim for conversion. The contention appears correct and Euro Office’s Opposit

does not respond to or disputé iThus, the only issue before the Court is whether Euro

Office has stated a claim for conversion of its personal property, not including its nam

11

Euro Office alleges only that Lloyd and Ventor “executed a plan to take over cofpore

property” (Dkt. No. 7 1 17), “have refused to acknowledge that the inventory shipped to

England are assets of [Euro Officeld(f 18), and caused Euro Office damage. These

allegations fail to describe the converted property with sufficient particularity to put Liqyd

and Ventor on proper notic&eel4A Cal. Jur. 3d Conversion 8 64 (20{4he description

of the property allegedly converted must be sufficient to identify it, or the complaint may be

! Some courts have held that a party can bring a cause of action for conversion of a domaBegam

—

e.g. Kremen v. CoheB837 F.3d 1024, 1030 (9th Cir. 2002). The Court is unawamayotase law i
support of recognizing a claim for conversion of a pany’s name.
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subject to [dismissal].”)see also Rondberg v. McC@&009 WL 3017611 at *5 (S.D. Cal.

Sept. 21, 2009) (dismissing conversion claim that alleged that defendant retained “ren

ittan

on Plaintiff's accounts, and other funds” because plaintiff failed to establish which spegific

property defendant retained). Euro Office’s allegation in its Opposition that LIoyd and
shipped inventory “that consisted of the plastic parts that make up the ergonomic com
mouse” (Dkt. No. 14 at 7) is ineffective to save the claim because the Court may not @
additional facts alleged in Euro Office’s Opposition to the motion to dismiss to determi

sufficiency of the Cross-Complaint’s allegatioreeSchneider v. Cal. Dep't. of Corrl51

Ven
pute
onsi

ne tt

F.3d 1194, n.1 (9th Cir. 1998) (“In determining the propriety of a Rule 12(b)(6) dismissal, a

courtmay notlook beyond the complaint to a plaintiff’s moving papers, such as a

memorandum in opposition to a defendant’s motion to dismiss.”). Accordingly, the motion

dismiss the conversion claim is granted with leave to amend.

V. Intentional Interferencewith Contractual and Prospectively Advantageous
Relationships Against Lloyd and VP (Fourth Cause of Action)

Euro Office alleges that Lloyd and Ventor wrongfully and intentionally interfered

Euro Office’s contractual and prospectively advantageous relationships with its Chine

manufacturers by using Euro Office’s staff in China “for a number of personal projects.

(Dkt. No. 7 1 22.) Lloyd and Ventor instte claimmustbe dismissed because no such ¢
of action exists. It is apparent, however, from its Opposition that Euro Office is attemy
state a claim for intentional interference with prospective economic advantage, which
“imposes liability for improper methods of disrupting or diverting the business relations
another which fall outside the boundaries of fair competitid@ettimo Associates v. Envir
Sys, Inc.14 Cal. App. 4th 842, 845 (1993).

To state such a claim Euro Office must allege: (1) an economic relationship bet
Euro Office and some third party, with the probability of future economic benefit to Eu

Office; (2) knowledge of Lloyd and Ventor of the relationship; (3) an intentional wrongf

with
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on the part of Lloyd and Ventor designed to disrupt the relationship; (4) actual disruption o

the relationship; and (5) economic harm to Euro Office proximately caused by the actj
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Lloyd and Ventor.See Korea Supply Co. v. Lockheed Martin Catp.Cal. 4th 1134, 1153
(2003);see alsdella Penna v. Toyota Motor Sales, U.S.A., 14d. Cal. 4th 376, 392-93
(1995). Euro Office’s burden includes pleading and proving “that [LIoyd and Ventor] n
only knowingly interfered with [Euro Office’s] expectancy, but engaged in conduct thal
wrongful by some legal measure other than the fact of interference itBelid Penna 1l
Cal. 4th at 393.

Euro Office’s allegations, viewed in the light most favorable to Euro Office,

sufficiently state a prospectively beneficial economic relationship with Euro Office and

ot

was

ts

Chinese manufacturers of whitloyd and Ventor were aware. Nonetheless, Euro Office ha

not alleged that LIoyd and Ventengagedn an independently wrongful act designed to

disrupt the relationship, actually disrupted the relationship, or caused Euro Office to suffer

economic harmSee Sybersound Records, Inc. v. UAV C&P7 F.3d 1137, 1151 (9th Cir.

2008) (finding the pleadings insufficient where the plaintiff stated in a conclusory man
economic relations had been disrupted without providing facts alleging an actual disry
Euro Office merely alleges that Lloyd and Ventor used Euro Office’s Chinese manufag
for personal projects unrelated to Euro Office’s business, knew that these practices w
interfere with the relationship, and that Euro Office has suffered damage. More must
alleged. Accordingly, the motion to dismiss the fourth cause of action is granted with
amend.

V. Conspiracy

Euro Office alleges that Lloyd and VP conspired to commit “the acts alleged in
paragraphs 17 and 22" of the Cross-Complaint. (Dkt. No. 7 § 27.) Paragraphs 17 an(

pertain to the conversion and intentional interference with economic advantage claims

ner t
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] 22
5. “C

conspiracy is not an independent tort. Instead, it is a legal doctrine that imposes liability ol

persons who, although not actually committing a tort themselves, share with the imme
tortfeasors a common plan or design in its perpetrati@ity of Industry v. City of Fillmore
198 Cal. App. 4th 191, 211-12 (2011) (internal quotation marks omitiéwrefore,

conspiracy to commit a tortious act requires that Euro Office sufficiently plead the eler
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the underlying cause of action. Because Euro Office has not stated a claim for either
conversion or intentional interference with prospective economic advantage, it follows
Euro Office cannot state a claim for conspiracy and the motion to dismiss is granted
accordingly
CONCLUSION

For the reasons explained above, the CGRANTS Plaintiffs’motion to dismiss in
its entirety with 20 days leave to amend. The case management conference currently
scheduled for May 15, 2014 is continued to May 29, 2014 at 1:30 p.m., a joint case

mangement statement shall be filed seven days prior to the conference.
IT IS SO ORDERED.

Dated: April 17, 2014

Jau wﬂAVLS-O"%’

JACQUYELINE SCOTT CORLEY
UNITED STATES MAGISTRATE JUDGE
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