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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

WILLIAM WOODS (CA), DOMINIC SEALE
(FL), WESLEY VARUGHESE (IL), ERIC
ESSLER (M), KRISTINA WILLS (MN),
CASEY MCCALEB (MO), SAMUEL BARONE-
CROWELL (NY), LOWELL HARVARD JR.
(NY), ALTWELL WINFIELD (NY), TIFFANY
REINHART (OH), individudly and on behalf of
all other similarly situated individuals,

Plaintiffs,
V.

VECTOR MARKETING CORPORATION and
DOES 1 through 20, inclusive,

Defendants.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose other gasecuting this litigation may be warranted.
Accordingly, the parties herelsfipulate to and petition theurt to enter the following
Stipulated Protective Order. The parties ackndgiethat this Order does not confer blanket
protections on all disclosures msponses to discovery and ttteg protection it affords from

public disclosure and use extends only to thédichinformation or items that are entitled to
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confidential treatment under the applicable legal princifies.parties further acknowledge, as

set forth in Section 12.3, below aththis Stipulated Protective Ord#oes not entitle them to file
confidential information under se&jvil Local Rule 79-5 sets forttihe procedures that must bé¢
followed and the standards that will be appliecewl party seeks permission from the court t
file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or NBarty that challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintainedYangible things that qualifipr protection under Federal Rule

of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside@nsel of Record, Other Outside Counse

and House Counsel (as wa# their support staff).

24 Designating Party: a Pady Non-Party that designategormation or items that

it produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material:| @ems or information, regardless of the

medium or manner in which it is generated, estipior maintained (including, among other thin
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.6  Expert: a person withepalized knowledge or expence in a matter pertinent
to the litigation who has been retathby a Party or its counsel tase as an expert witness or
a consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party tthis action. House

Counsel does not include Outside Counsdtetord or any other outside counsel.
2.8 Non-Party: any natural person, parsh@, corporation, association, or other
legal entity not named asParty to this action.

2.9  Other Outside Counsel: attorneys whorarteemployees of a pi to this action

but are retained to represent or advise a pattyiscaction and have neither appeared in this

AMENDED STIPULATED PROTECTIVE ORDER (Case No. 14-CV-00264-EMC) 2

A%

S

sf-3416380



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

action on behalf of that party nor are affiliatedha law firm which has appeared on behalf o
that party.

2.10 Outside Counsel of Recordttorneys who areot employees of a party to this

action but are retained to represent or advisarty to this action ankdave appeared in this
action on behalf of that party or are affiliatedwa law firm which has appeared on behalf of
that party.

2.11 Party: any party to this action, including all of ifscers, directors, employees,
consultants, retained experts, and OutsiderSel of Record and Bdr Outside Counsel (and
their support staffs).

2.12 Producing Party: a Party or Non-Pdnigt produces Disclosure or Discovery

Material in this action.

2.13 _Professional Vendors: persons or entthes provide litigation support services

(e.g., photocopying, videotaping, tedating, preparing exhibitsr demonstrations, and
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

2.14 Protected Material: any DisclosureDiscovery Material tht is designated as

“CONFIDENTIAL.”

2.15 Receiving Party: a Party that receiesclosure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred byisiStipulation and Order covaot only Protected Materia|
(as defined above), but also (1) any informatiopied or extracted frorRrotected Material; (2)
all copies, excerpts, summaries,compilations of Protectédaterial; and (3) any testimony,
conversations, or presentations by Parties or @aiinsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is ingtpublic domain at the tienof disclosure to a
Receiving Party or becomes part of the public domaéter its disclosure to a Receiving Party :

a result of publication not involrg a violation of this Ordemcluding becoming part of the
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public record through trial or otherwise; and @oy information known to the Receiving Party
prior to the disclosure or obtained by the Reicgj Party after the disclosure from a source wi

obtained the information lawfully and under ndigation of confidentially to the Designating

Party. Any use of Protected Matarat trial shall be governed layseparate agreement or order.

4, DURATION

Even after final disposition of this litigatn, the confidentiality digations imposed by
this Order shall remain in effect until a Desiting Party agrees othervisn writing or a court
order otherwise directs. Final disposition shall be deemed teebatér of (1) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein after
the completion and exhaustionaif appeals, rehearings, remantlls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time
pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Care in Designating Material for Protection. Each

or Non-Party that designatesanmation or items for protectiomnder this Order must take care

to limit any such designation gpecific material tht qualifies under theparopriate standards.
The Designating Party must designate for ptateconly those parts of material, documents,
items, or oral or written commuzations that qualify — so thather portions of the material,
documents, items, or communications for whpcbtection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibitedesignations that are
shown to be clearly unjustified or that hdy&en made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary
expenses and burdens on othetipg) expose the Designating Party to sanctions. If it come
a Designating Party’s attentiorathinformation or items thatt designated for protection do not
qualify for protection, that Desigtiag Party must promptly notify all other Parties that it is
withdrawing the mistaken designation.

5.2 Manner and Timing of Designations. Excapbtherwise provided in this Order
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(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordere
Disclosure or Discoveriylaterial that qualifie$or protection under this Order must be clearly
designated before the materimdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, b
excluding transcripts of depositions other pretrial or trial pceedings), that the Producing
Party affix the legend “CONFIDENTIAL” to each ga that contains pretted material. If only
a portion or portions of the mai& on a page qualifies for giection, the Producing Party also
must clearly identify the protected portion(s)g., by making appropte@markings in the
margins).

A Party or Non-Party that makesiginal documents or matersahvailable for inspection need
not designate them for protectiantil after the inspettg Party has indicatewhich material it
would like copied and produced. During the isiion and before the designation, all of the
material made available for inspection shaldeemed “CONFIDENTIAL.” After the inspecting
Party has identified the documerit wants copied and produced, the Producing Party must
determine which documents, or portions thergaglify for protection uder this Order. Then,
before producing the specified docurtgrthe Producing Party must affix the
“CONFIDENTIAL” legend to each page that comsiProtected Materidlf only a portion or
portions of the material on a page qualifiesgmtection, the Producing Ra also must clearly
identify the protected portids) (e.g., by making appropriatearkings in the margins).

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that the
Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any
tangible items, that the Producing Party aiifixa prominent place on the exterior of the
container or containers wwhich the information or item is stored the legend
“CONFIDENTIAL.” If only a portion or portions of the informien or item warrant protection,

the Producing Party, to the ertgracticable, shall iderfyi the protected portion(s).
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5.3 Inadvertent Failures to Designate. Ifdélgncorrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s
right to secure protection undghis Order for such material. Upon timely correction of a
designation, the Receiving Party must make reasermdforts to assure that the material is
treated in accordance withetiprovisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party obh-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentia
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challengingti?@hall initiate tle dispute resolution

process by providing written notice of each dedigmait is challenging and describing the bas
for each challenge. To avoid ambiguity as tethler a challenge hasdremade, the written
notice must recite that the challenge to confiiddity is being made in accordance with this
specific paragraph of the Protective Order. The parties stethpit to resolve each challenge i
good faith and must begin the process by comfgrdirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢ia of service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Paréyn opportunity to review the
designated material, to reconsidlee circumstances, and, if noactye in designation is offered,
to explain the basis for the chosen desigmath Challenging Party may proceed to the next
stage of the challenge processyahit has engaged in this meatd confer process first or
establishes that the Designating Party is unwillingadicipate in the meeind confer process il
a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve dectgd without court

intervention, the Designating Party shall filekdaserve a motion to retaconfidentiality under
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Civil Local Rule 7 (and in compliance with Ciibcal Rule 79-5, if apcable) within 21 days
of the initial notice of challenge or within Béys of the parties agreeing that the meet and
confer process will not resolve their disputejckiever is earlier. Each such motion must be

accompanied by a competent declaration affirntivag the movant has complied with the mee

t

and confer requirements imposed in the precgdaragraph. Failure by the Designating Party| to

make such a motion including the required deadlamawrithin 21 days (oL4 days, if applicable)
shall automatically waive theonfidentiality designation fagach challenged designation. In
addition, the Challenging Party may file a motion challenging a confad#ytlesignation at

any time if there is good cause for doingiscjuding a challenge tthe designation of a

deposition transcript or any pantis thereof. Any motion brougptirsuant to this provision must

be accompanied by a competent declaration affirming that the movant has complied with the

meet and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges, and those madamamproper purpose (e.g., to harass or impos
unnecessary expenses and burdens on otherg)anay expose the Challenging Party to
sanctions. Unless the Designating Party has walvedonfidentiality designation by failing to
file a motion to retain confidentiality as descdsbove, all parties shabntinue to afford the
material in question the level of protectionvthich it is entitled undethe Producing Party’s
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party mag isotected Materidhat is disclosed

or produced by another Partylmy a Non-Party in connectiavith this case only for
prosecuting, defending, or attempting to settie lihigation. Such Praicted Material may be
disclosed only to the categories of personsuarer the conditions deadged in this Order.
When the litigation has been terminated, a Receiving Party must comply with the provisior
section 13 below (FINAL DISPOSITION).

Protected Material must be stored and rt@aned by a Receiving R at a location and

in a secure manner that ensures that accessitedito the persons authorized under this Order.
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7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise

ordered by the court or permitted in writing e Designating Party, a Receiving Party may
disclose any information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recomltom it is reasonably necessary to disclose t

information for this litigation;

(b) the Receiving Party’s Other Outside Cainas well as employees of said Other

Outside Counsel, to whom disclosur@gasonably necessary for this litigation;

(c) the officers, directors, and employéesluding House Counsel) of the Receiving

Party to whom disclosure is reasbhyanecessary for this litigation;

(d) Experts (as defined in this Order)tbé Receiving Party to whom disclosure is
reasonably necessary for this litigateamd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(e) the court and its personnel;

(f) court reporters and thestaff, professional jury oriaal consultants, mock jurors,
and Professional Vendors to whom disclosumeasonably necessary for this litigation;

(g) during their depositions, witnesses in the action to whom disclosure is reasq
necessary. Pages of transcribed depositiommesy or exhibits to depositions that reveal
Protected Material must be separately bound bycturt reporter and may not be disclosed to
anyone except as permitted under Biipulated Protective Order; and

(h) the author or recipient of a documeantaining the information or a custodian

other person who otherwisegs@ssed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items desiggthin this action as “CONFIDENTIAL,” that
Party must:

(a) promptly notify in writing the Designaty Party. Such notifi¢eon shall include a
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copy of the subpoer@ court order;
(b) promptly notify in writing the party whoaused the subpoenaarder to issue in

the other litigation that some all of the material covered byedlsubpoena or order is subject t

[@)]

this Protective Order. Such natétion shall include a copy ofighStipulated Protective Order;
and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the
Designating Party whose Protettglaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” before a determination by ¢éhcourt from which the subpoena or order
issued, unless the Party has obtained thegDating Party’s permission. The Designating Party
shall bear the burden and expenssa#king protection in that cduwof its confidential material,
and nothing in these provisions should be comestras authorizing or encouraging a Receiving
Party in this action to disobey anttul directive from another court.

9. A NON-PARTY’'S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION

(a) The terms of this Order are applicaldenformation produced by a Non-Party i

=)

this action and designated " &@ONFIDENTIAL.” Such informaion produced by Non-Parties in
connection with this litigation iprotected by the remedies antiaieprovided by this Order.
Nothing in these provisions should be condrae prohibiting a Non-Party from seeking
additional protections.

(b) Inthe event that a Party is requir by a valid discovery request, to produce a
Non-Party’s confidential information in its possess and the Party is subject to an agreement
with the Non-Party not to produce the Non-Party’s confidential irdtion, then the Party shall

(1) promptly notify in writing the Requiisg Party and the Non-Party that som

D

or all of the information requesd is subject to a confidentigliagreement with a Non-Party;
(2) promptly provide the Non-Partyithy a copy of the Stipulated Protective

Order in this litigation, the relem&discovery request(s), and a r@aably specific description of

AMENDED STIPULATED PROTECTIVE ORDER (Case No. 14-CV-00264-EMC) 9
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the information requested; and
(3) make the information requested dafalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or sealprotective order from this court within

14 days of receiving the notice and accompagynformation, the Receiving Party may produce

the Non-Party’s confidential inforation responsive to the discoyeequest. If the Non-Party
timely seeks a protective order, the ReceivingyPshall not produce any information in its
possession or control that is subject to the confidentiality agreement with the Non-Party be
determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the
burden and expense of seeking protectiathis court of itsProtected Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawdhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orsoas to whom unauthaed disclosures were
made of all the terms of this Order, andr@juest such person persons to execute the
“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL

When a Producing Party gives notice to Reogi Parties that certain inadvertently
produced material is subjectacclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Fddeude of Civil Proceure 26(b)(5)(B). This
provision is not intended to mddiwhatever procedure may betablished in an e-discovery
order that provides for productievithout prior privilege reviewPursuant to Federal Rule of
Evidence 502(d) and (e), insofarthe parties reach an agreementteneffect of disclosure of &
communication or information covered by #igorney-client privilege or work product
protection, the parties may incorporate theneagient in the stipulated protective order

submitted to the court.
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12. MISCELLANEOQUS

12.1 Right to Further Relief. Nothing in tHrder abridges the right of any person tc
seek its modification by the court in the future.

12.2 Right to Assert Other Objections. Bypstating to the entry of this Protective
Order no Party waives any rightotherwise would have to objeitt disclosing or producing any
information or item on any ground not addressettisg Stipulated Protective Order. Similarly,
no Party waives any right to object on any gitmuse in evidence of any of the material
covered by this Protective Order.

12.3 Filing Protected Material. Without writtgpermission from the Designating Part
or a court order securedter appropriate notice to all interedtpersons, a Party may not file in
the public record in this actiaany Protected Material. A Partyaihseeks to file under seal any
Protected Material must comply with Civil tal Rule 79-5. Protectddaterial may only be
filed under seal pursuant to awt order authorizing the sedlif the specific Protected
Material at issue. Pursuant to Civil LocallR#9-5, a sealing ordevill issue only upon a
request establishing that the Rxcied Material at issue isiyiteged, protectable as a trade
secret, or otherwise entitled to protection underd#w. If a Receiving Party's request to file
Protected Material under seal pursuant to Cividdldrule 79-5(d) is deed by the court, then
the Receiving Party may file the informationtine public record pursuant to Civil Local Rule
79-5(e) unless otherwisestucted by the court.

13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defineld paragraph 4, each
Receiving Party must return all Protected Maiietio the Producing Party or destroy such
material. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected
Material. Whether the Protectéthterial is returned or destyed, the Receiving Party must
submit a written certification tthe Producing Party (and, if noktlsame person or entity, to th¢
Designating Party) by the 60 dayadiine that (1) identifies (by category, where appropriate)

the Protected Material that was returned orrdgetd and (2) affirms that the Receiving Party |
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not retained any copies, abstsgatompilations, summaries amaother format reproducing or

capturing any of the Protected Maal. Notwithstanding this prision, Counsel are entitled to

retain an archival copy of all pleadings, motiopgs, trial, deposition,r@ hearing transcripts,

legal memoranda, correspondence, deposition &iexhibits, expert reports, attorney work

product, and consultant and expert work prodexgn if such mateals contain Protected

Material. Any such archival copies that contairconstitute Protected Material remain subject

this Protective Order as detth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: June 2, 2014 MARLIN & SALTZMAN, LLP
By:_/S/ Christina A. Humphrey

Christina A. Humphrey, Esq.
Attorneys for Plaintiffs

DATED: June 2, 2014 MORRISON & FOERSTER LLP

By:_/S/ Karen J. Kubin
Karen J. Kubin, Esq.
Attorneys for Defendant

DATED: June 2, 2014 PHILLIPS LYTLE LLP

By:_/S/ William J. Brennan

William J. Brennan, Esq.

DATED: June 3, 2014
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or typerfathe], of [print or

type full address], declare under penalty of perjbat | have read in itentirety and understand
the Stipulated Protective Order that was isdnethe United States District Court for the
Northern District of Califorra on [date] in the case W¥illiam Woods, et al. v. Vector Marketing
Corporation, et al., Case No. 14-CV-00264-EMC. | agreectamply with and to be bound by a|
the terms of this Stipulated®ective Order and | undgand and acknowledgleat failure to so
comply could expose me to sanctions and punisihiimehe nature of contempt. | solemnly
promise that | will not disclose in any manner arfgrmation or item that is subject to this
Stipulated Protective Order to any person ditgexcept in striccompliance with the
provisions of this Order.

| further agree to submit to the jurisdiction oétnited States Distri€@ourt for the Northern
District of California for the pyrose of enforcing the terms ofgtStipulated Protective Order,
even if such enforcement proceedingswr after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for servicegpobcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

AMENDED STIPULATED PROTECTIVE ORDER (Case No. 14-CV-00264-EMC) 13
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