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STACY SCIORTINO.et al,

Plaintiffs,
V.
PEPSICO, INC.,

Defendant.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CONSOLIDATED CASES

No.

C-14-0478 EMC

No.
No.
No.
No.
No.
/  No.

Pending before the Court is Defendant Pepsico, Inc.’s (“Pepsi’s”) Motion to Dismiss

No.

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'S
MOTION TO DISMISS

C-14-0713 EMC

-14-1192 EMC
-14-1193 EMC
-14-1316 EMC
-14-2023 EMC

(Docket No. 82)

Doc. 105

Plaintiffs’ Consolidated Amended Complaint. Docket No. 82 (“Motion”). The operative compjaint

is the Consolidated Amended Complaint (“CAC”). Docket No. 68. For the reasons discussed

herein, the CoulGRANTS in part andDENIES in part Pepsi’s Motion to Dismiss.

FACTUAL & PROCEDURAL BACKGROUND

Nine putative class actions were filed agabstendant PepsiCo, Inc. (“Pepsi”). The Court
appointed counsel for Plaintiffs Hall and Ree dsrim lead counsel and consolidated the actton:

Docket No. 65. Pending before the Court is a motion to dismiss the CAC in the consolidated

7

! The Court severed tliRivacase from the consolidated actions to allow Plaintiffs Riva and

Ardagna an opportunity to plead a personal injury claim seeking medical monitoring.
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actions, which Plaintiffs Mary Hall, Kent Ibusuki, and Kelly Ree (“Plaintiffs”) have brought on
behalf of themselves and a putative class of California consumers who purchased Pepsi, Dig
or Pepsi One (the “Pepsi Beverages”) at any time after January 23, 2010 (“Class”).

The CAC concerns Pepsi’s alleged “intentional concealment and/or failure to warn
consumers in California that [the Pepsi Begelsd contain a harmful and carcinogenic chemical
called 4-Methylimidazole (“4-Mel”) at levels above the safety threshold set by the State of
California in Proposition 65.” CAC { 1. The Pepsi Beverages contain caramel coloring, whig
makes the cola products browidl. at  16. Only the Class lll and Class IV types of caramel
coloring are created using a process that produces 4-Mel as a bypiddufY. 18-19. Pepsi uses
Class IV caramel coloring in the Pepsi BeveraddsY 19.

In January of 2014, Consumer Reports published the results of tests it conducted in 2
a number of soft drinks, including the Pepsi Beveraggsl 34-35. Consumer Reports found th
the amounts of 4-Mel in the Pepsi Beverages were higher than in other soft drinkslte$ie3Y.
The Consumer Reports testing revealed amounts of 4-Mel in a can or bottle of Pepsi Bevera
exceeded 29 micrograms — the safe harbor for daily exposure established by Proposition 65
which the Proposition deems there is “no significant ridk.”|{ 2; 26, 37-38. Consumer Reportg
findings as to the levels of 4-Mel in a single can or bottle were significant, because studies h{
concluded that soda consumers typically drink more than one twelve-ounce serving gdr day.

According to the CAC, Pepsi made statements in its Annual Reports from 2010 to 201
suggested that it knew that it was subject to Propositiond3} 30. Additionally, in a public
statement, Pepsi said:

[W]hen the regulatory requirements on 4-MEI changed in California,
PepsiCo moved immediately to meet the new requirements and in
order to maintain a harmonized supply chain globally committed to
rolling out the changes across the rest of the U.S. and internationally.
The work has been completed in Califorared several other U.S.
states, and we are on track to complete the roll out by February 2014.
Id. 1 31 (emphasis in original). The CAC alleges that, contrary to its stated position, Pepsi di

comply with Proposition 65 and continued selling Pepsi Beverages with levels of 4-Mel in exd

Proposition 65’s safe harbold. 11 32-33. The CAC charges that this public statement, amond
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others, misled consumers into thinking the Pepsi Beverages were safe and complied with all frele

California regulationslid.; see alsd[{ 5-6, 41-42, 44-49.
Plaintiffs Hall and lbusuki have alleged a tbn of Proposition 65. The Plaintiffs and the
Class have also alleged a violation of the @omsr Legal Remedies Act, Cal. Civ. Code § 140,

seq.,based on Pepsi’s alleged active concealment and failure to warn that Pepsi Beverages ¢ont

4-Mel in excess of the levels permitted by Proposition 65. Finally, the Plaintiffs and the Clas$

also alleged that Pepsi engaged in unfair, unlhwhd fraudulent business practices in violation pf

Cal. Bus. & Prof. Code § 17206t seq(the “UCL”"). The Plaintiffs and Class seek an order
certifying the Class, civil penalties pursuant to California Health & Safety Code § 25249.7(b),

damages, restitution, and injunctive relief.

ha

Pepsi moves to dismiss on the grounds that (1) Plaintiffs failed to comply with Proposition

65’s mandatory notice provisions before filing suit, (2) the federal Food, Drug, and Cosmetic A

(“FDCA”) and the Food and Drug Administratior("$-DA”) regulations preempt Plaintiffs’ state

ct

law claims, and (3) the Court should not adjudicate this action because (a) the FDA has primary

jurisdiction over the subject matter of this lawsuit and (b) there is a pending Proposition 65 a¢tion

State court.

[I. DISCUSSION

A. Legal Standard

Federal Rule of Civil Procedure 8(a) requires a plaintiff to plead a claim with enough

specificity to “give the defendant fair notice of what the . . . claim is and the grounds upon whjch i

rests.” Bell Atl. Corp. v. Twomblj§50 U.S. 544, 545 (2007) (quotation omitted). A Rule 12(b)(b)

motion tests the sufficiency of the pleadirfdavarro v. Block250 F. 3d 729, 732 (9th Cir. 2001).
Dismissal under Rule 12(b)(6) is “proper only where there is no cognizable legal theory or an

absence of sufficient facts alleged to support a cognizable legal theédry.”

To survive a motion to dismiss under Rule 12(b)(6), a complaint must “contain sufficient

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its Aestecioft v.

Igbal, 556 U.S. 662, 678 (2009) (quotiigvombly 550 U.S. at 570). “A claim has facial

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonab

e
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inference that the defendant is liable for the misconduct alleddd.5ee also Twomblp50 U.S. at

556. A plaintiff need not plead “detailed factulégations” to survive a motion to dismiss, but the

allegations must be “enough to raise a right to relief above the speculative lBweliibly,550

U.S. at 555. In deciding a motion to dismiss, the Court “accept[s] the plaintiffs’ allegations aqg true

and construe[s] them in the light most favorable to the plaintiff®& Siracusano v. Matrixx
Initiatives, Inc.,.585 F. 3d 1167, 1177 (9th Cir. 2009).

B. Proposition 65 Notice Requirements

California voters approved an initiative measure in November of 1986, enacting the Safe

Drinking Water and Toxic Enforcement Act of 1986, which is now set forth in Health and Safg
Code section 252494t seqand is commonly known as Proposition &al. Chamber of
Commerce v. Browrd,96 Cal. App. 4th 233, 238 (2011). Under Proposition 65, “[n]o person in

course of doing business shall knowingly and intentionally expose any individual to a chemic

~—+

y

the

Al

known to the state to cause cancer or reproductive toxicity without first giving clear and reasgnak

warning to such individual” where the amountesposure exceeds the “no significant risk level”

established by the California Environmental Batibn Agency’s Office of Environmental Health

Hazard Assessment (“OEHHA”). Cal. Health & Saf. Code § 25249.6; 25249.10(c); CAC 11 24-2¢

The OEHHA listed 4-Mel as a chemical known to the state to cause cancer on January 7, 20
CAC 1 24. The OEHHA determined that the “no significant risk level” for 4-Mel is 29 microgr
per day.Id. T 29;see alscCal. Code Regs. tit. 27, § 25705(b)(1).

AMS

Proposition 65’s warning requirement can be enforced by a public or private enforcemgent

action and carries the possibility of both injunctive relief and civil penal@es. Chamber of

Commercel96 Cal. App. 4th at 239 (citing Cal. Health & Saf. Code § 25249.7, subds. (a), (b)).

Private enforcement of Proposition 65’s warning requirement is permitted only if a plaintiff ha
provided notice to the Attorney General (and the district attorney, city attorney, or prosecutor
whose jurisdiction the violation is alleged to have occurred) and to the alleged violator. Cal.
& Safety Code § 25249.7(d)(1). In other words, “[s]tatutory notice is a mandatory condition

precedent to establishing a citizen’s right to commence a Proposition 65 enforcement action
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public interest.” Ctr. for Self-Improvement & Cmty. Dev. v. Lennar Coig3 Cal. App. 4th 1543,
1551 (2009).

In a Proposition 65 warning case, pursuant to an amendment that took effect in 2002,
statutory notice must include a certificate of merit that states that the “person executing the
certificate has consulted with one or more persons with relevant and appropriate experience
expertise who has reviewed facts, studies, or other data regarding the exposure to the listed
that is the subject of the action, and that, based on that information, the person executing thg
certificate believes there is a reasonable and meritorious case for the private &ttomd v. Am.
Isuzu Motors, Inc.119 Cal. App. 4th 966, 970 (2004); Cal. Health & Safety Code § 25249.7(d

The requirement for a certificate of merit “operates as a brake on improvident citizen
enforcement.”Ctr. for Self-Improvemen1,73 Cal. App. 4th at 1551. The certificate of merit
informs the Attorney General as to the likelod of success of the claims, which allows the
Attorney General “to focus its efforts to discourage filing of the truly frivolous” and “to resolve
matter before a suit is filed, defense lawyers are hired and a litigation posture is developed.”
DiPirro, 119 Cal. App. 4th at 974-75. The amendment requiring a certificate of merit was
“prompted by a concern that private enforcers were abusing Proposition 65 by filing meritlesg
lawsuits alleging that businesses had failed to provide adequate warnings about chemical
discharges.”ld. at 970.

Proposition 65’s pre-suit notice must be sent at least 60 days before a private person
the public interest “commences” an action “pursuant to this section.” Cal. Health & Safety Cq
25249.7(d)(1). In warning cases, pursuant to the “unambiguous” language of Proposition 65
“notice and certificate of merit must be provideforethe action is commencedDiPirro, 119
Cal. App. 4th at 973 (emphasis in original).

1. Purpose of Notice

The provision for citizen enforcement was included to enhance enforcement of Propos

65 and deter violationsYeroushalmi v. Miramar Sherato88 Cal. App. 4th 738, 748 (2001) (citin

Historical and Statutory Notes, 40C West'srA Health & Saf. Code (1999 ed.) foll. § 25249.5, .
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279). Citizen enforcement, however, “was conditioned upon the failure of state and local

government agencies to commence or diligently prosecute an action, after due natice.”

California cases make clear that the notice requirements in Proposition 65 encourage [pub

enforcement and reduce private lawsuits by requiring a non-adversarial opportunity for publig

agencies to pursue investigation, settlement, and cure. The purpose of notice to the state arld lo

government agencies was to enable the public prosecutors “to investigate and, if necessary, [to

institute a lawsuit against the [violator]Yeroushalmi88 Cal. App. 4th at 748. California courts
have compared the Proposition 65 notice provisions to the notice provisions in environmenta

statutes, such as the Resource Conservation and Recovery Act, the Clean Water Act, and the

Air Act, which serve “to encourage public enforcement, thereby avoiding the need for a private

lawsuit altogether, and to encourage resolution of disputes outside the ctiirgd.750. The
Proposition 65 notice requirements “reflect the same intent to further settlement and public

enforcement by requiring adequate information from which to allow the recipient to assess th

D

Cl

nature of the alleged violationId.; see also Consumer Advocacy Grp., Inc. v. Kintetsu Enterpijises

of Am.,150 Cal. App. 4th 953, 963-64 (2007) (“[Notice] provides the public prosecutor the megns

assess whether to intervene on behalf of the public” and “further affords the accused an opportur

to forestall litigation by settling with the plaintiff or by curing any violationCgnsumer Def. Grp.

v. Rental Hous. Indus. Membei87 Cal. App. 4th 1185, 1208 (2006) (commenting that the

“purpose of these [Proposition 65] notices is to enable ‘meaningful investigation’ by those public

authorities ‘prior to citizen intervention™)n re Vaccine Case4,34 Cal. App. 4th at 458-59
(quotingYeroushalmi88 Cal. App. 4th at 750).

With these legislative purposes in mind, California cases strictly enforce the notice
requirements and hold that pre-filing notice is mandatory. For example, twoRddes, v. Am.

Isuzu Motors, Inc.119 Cal. App. 4th 966 (2004), ahdre Vaccine Case4,34 Cal. App. 4th 438

(2005), have declined to permit post-litigation cure of a defective notice. These cases involved tt

amendment to Proposition 65 that required a certificateenit to be filed as part of the notice. In
DiPirro andIn re Vaccine Caseshe respective plaintiffs sent a 60-day notice before the eﬁecti[[/

date of the legislative amendment requiring a certificate of merit, but filed their initial Proposi
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65 enforcement actions after the effective datel without providing the certificate of merit in

advance). BotliPirro andin re Vaccine Casesoncluded that the complaints must be dismissg¢

with prejudice, because allowing retroactive caiter the lawsuit was filed “would reduce the
effectiveness of prelitigation efforts by the Attorney General to discourage filing the frivolous
the first place.”DiPirro, 119 Cal. App. 4th at 975 re Vaccine Cased.34 Cal. App. 4th at 457;
cf. Hallstrom v. Tillamook Cnty493 U.S. 20, 26 (1989) (holding 60-day notice provision in

Resource Conservation and Recovery Act was strict condition precedent to bringing suit and

not be given a pragmatic constructieng.,notice requirement was not satisfied through post-filing

60-day stay of the action).
Similarly, in Physicians Comm. for Responsible Med. v. Applebee’s Int'|,224.Cal. App.
4th 166 (2014), a California court affirmed sustagna demurrer without leave to amend where

certificate of notice in a Proposition 65 case was defecttieat 180. Applebee’soncluded that

Suit

cou

denying leave to amend was not an abuse of discretion, because a plaintiff “cannot cure its defec

certificate and notice by later conducting discovery to fill in the gaps in what it knew” when th
notice was servedd. at 181, 183.

2. Commencing An Action

Applying DiPirro, In re VaccinesandApplebee’sif a Plaintiff commenced an action unde
Proposition 65 without providing suitable statutagtice, the Plaintiff should not be able to
maintain that action. Dismissal with prejudice would be proper, because improper notice can
retroactively cured.

California courts have held that plaffdicannot plead around the notice requirement by
characterizing their claim as a UCL claim. s€a have dismissed UCL claims predicated on
Proposition 65 claims that failed for defective notitere Vaccine Casedismissed not only the
direct Proposition 65 claim for failure to servdioe, but also a derivative UCL claim alleging
unlawful business practice$n re Vaccine Cased434 Cal. App. 4th at 447. While the scope of t
UCL, which encompasses (in the disjunctive) unlawful, unfair, or deceptive practices, is “swe
[the UCL’s scope] is not unlimited.Cel-Tech Commc’ns, Inc. v. Los Angeles Cellular Tel. Zib.,

Cal. 4th 163, 180, 182 (1999). Specifically, the UCL may be purposefully limited by other
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legislation: “If the Legislature has permitted certain conduct or considered a situation and

concluded no action should lie,” then a plaintiffymt “plead around’ absolute barriers to relief
by relabeling the nature of the action as one brought under the unfair competition stdtute.”

(citing Rubin v. Greerd Cal. 4th 1187, 1201 (1993)). The legislative purpose to disallow or lin

hit a

substantiated claim must be evideld. at 183 (“To forestall an action under the unfair competition

law, another provision must actually ‘bar’ the action or clearly permit the conduct.”). Thus, fo
instance, the mere fact that the legislature did not provide a civil cause of action to enforce a
does not necessarily preclude a UCL suit by a party with statutory standing based on an alleg
violation thereof. Stop Youth Addiction, Inc. v. Lucky Stores, Ib¢.Cal. 4th 553, 576 (1998) (“W
previously have held [. . .] that ‘whether a private right of action should be implied under the
predicate statute is immaterial since any unlawful business practice may be redressed by a g
action charging unfair competition in violationBfisiness and Professions Code sections 1720(
17203.” (collecting cases)f;el-Tech20 Cal. 4th at 183 (noting difference between “(1) not
making an activity unlawful, and (2) making that activity lawful” and observing that acts in the
category may still be challenged under the UCL if they are otherwise unfair).

The purposefulness of the legislature in making notice an absolute pre-condition to su
evident here as noted below. As applied to Proposition 65, California Health & Safety Code
25249.7(d)(1) therefore “prohibits plaintiffs fromacasting their Proposition 65 action as an unfa
competition action.”In re Vaccine Case434 Cal. App. 4th at 458. In other words, a plaintiff
cannot use the UCL to “plead around” a defective notice that creates an absolute bar to reliet
Proposition 65.1d. (citing Cel-Tech20 Cal. 4th at 184). Aftdn re Vaccine Case$|i]t is now
settled that unfair competition law clainseéBus. & Prof.Code, § 17200) which are predicated
Proposition 65 warning violations must berdissed if the underlying Proposition 65 claim is
dismissed.”Consumer Def. Grp137 Cal. App. 4th at 1220.

Pepsi contends that although the initial complaints did not contain a direct Proposition

cause of action, the initial complaints effectively “recast” the Proposition 65 claim as CLRA, f
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advertising, negligent misrepresentation, and Wd@ims. Pepsi characterizes Plaintiffs’ initial

complaint as an exercise in artful pleading gesd to circumvent the strictures of Proposition 65.

Plaintiffs respond that the actions were not commenced as Proposition 65 actions, be¢

none of the initial complaints brought a claim directly under Proposition 65. Instead, Plaintiffs
contend that they have alleged (and continue to allege) material misrepresentations and omi
that provide grounds for claims under the CL&#d UCL independent of Proposition 65. Plainti
argue that they amended their complaints to add a direct Proposition 65 cause of action only
60-day notice period had elapsed. Thus, Plaintdfstend that they did not commence an action
under Proposition 65 until after providing compliant notice.

The relevant plaintiffs are Plaintiffs Halhd Ibusuki, who are the named plaintiffs for the
Proposition 65 claim in the CACSee Hal Roach Studios v. Richard Feiner & @86 F.2d 1542,
1546 (9th Cir.1990) (“The fact that a party was named in the original complaint is irrelevant; 4
amended pleading supersedes the original.”). Neither Hall nor Ibusuki alleged an action dire
under Proposition 65 in their initial complaints. In this case, Ibusuki's March 7, 2014 initial
complaint alleged a violation of the false advemtisiaws, violation of the UCL, and violation of th
CLRA. IbusukiECF C-14-1193, Docket No. 1 (“Ibusuki Colamt”). Plaintiff Ibusuki sent a
Proposition 65 notice on April 3, 201gkeDocket No. 83-8, one month after filing his complaint
March 7, 2014. lbusuki ComplaiftPlaintiff Hall's March 7, 2014 complaint alleged a violation

2 Pepsi requests judicial notice over five categories of documents: (1) FDA guidance
explanatory materials (Docket Nos. 83-2, 83-3, 83-4); (2) Pepsi product labels (Docket Nos. §
83-6, 83-7); (3) Proposition 65 notices (Docket Nos. 83-8 (Ibusuki Letter); 83-9 (Hall Letter))
citizen petitions submitted to the FDA (Docket Nos. 83-10 (Consumer Reports); 83-11 (Centg
Science in The Public Interest)); and (5) records of judicial proceedings (Docket No. 83-12).
Plaintiffs have filed a limited opposition to Pepsi’s requests for judicial notice as to the FDA
guidance and explanatory materials. Plaintiffs “do not oppose PepsiCo’s request for judicial
of [the FDA guidance documents] generallyDbcket No. 87 at 2. Instead, Plaintiffs oppose
noticing the truth of the contents of the FDA documeids. The CourtGRANTS Pepsi’s
unopposed requests for judicial notice of the documents in categories 2 - 5. The Pepsi produ
are referred to in the CAC and placed in issue by Plaintiffs’ claims. See CAC 11 1, 4, 42, 47,
The Proposition 65 notices are also proper to consider, because they are incorporated by ref
the CAC and no party questions their authenticBge United States v. Corinthian Colleg#sh
F.3d 984, 999 (9th Cir. 2011); CAC 1 67. The citizen petitions submitted to the FDA by Cons
Reports and the Center for Science in the Public Interest also are noticeable as “documents
filed with [an] administrative agency.Tovar v. Midland Credit MgmtNo. 10CV2600 MMA
MDD, 2011 WL 1431988, at *2 (S.D. Cal. Apr. 13, 2011) (noticing, among other things, comn
submitted to the FCC as part of rulemaking process). The existence of the citizen petitions ig
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the CLRA, alleged a claim of negligent misrepresentation, and alleged a violation of theHdICL

ECF C-14-1099, Docket No. 1 (“Hall ComplaintRlaintiff Hall provided notice on March 3, 2014,

174

four days before filing her March 7, 2014 initial complaiBeeDocket No. 83-9. Plaintiff Ree dog¢s
not allege that she provided notice; the difx@position 65 claim in the CAC is brought only by
Hall and Ibusuki.

i

I

7

I

noticeable to the extent that such petitions indicate that the FDA is actively deciding issues
regarding labeling Cf. Greene v. T-Mobile USA, In&Np. C07-1563RSM, 2008 WL 351017, at *2
(W.D. Wash. Feb. 7, 2008). The existence of the complaint in the parallel state case is also 4 me
of public record subject to judicial notic&ee Lee v. City of Los Angel2Sp F.3d 668, 689-90 (9th
Cir. 2001). The Court alSBRANTS Pepsi’s request for judicial notice of the FDA guidance anfd
explanatory materials with respect to the existence of these statements. A court may take judicic
notice of “records and reports of administrative bodidstérstate Nat. Gas Co. v. S. California
Gas Co0.209 F.2d 380, 385 (9th Cir. 1953). Such materials include guidance documents pubji
by the FDA. See, e.g., Anderson v. Jamba Juice 888, F. Supp. 2d 1000, 1003 (N.D. Cal. 2012)
(taking judicial notice of FDA guidance document from FDA webskignsen Beverage Co. v.
Innovation Ventures, LLAYo. 08-CV-1166-IEG POR, 2009 WL 6597891, at *2 (S.D. Cal. Dec.| 23,
2009);In re Amgen Inc. Sec. Litigh44 F. Supp. 2d 1009, 1023-24 (C.D. Cal. 200B)County of
Santa Clara v. Astra USA, InelQ1 F. Supp. 2d 1022, 1024 (N.D. Cal. 2005) (taking judicial notice
of information posted on a Department of Health and Human Services wetfsitey, Envtl.
Advocates v. U.S. E.P.A37 F.3d 1006, 1026-27 (9th Cir. 2008) (taking judicial notice of EPA’
statements in its request for comments). In this case, the FDA documents are judicially notideab
because they are guidance documents issued by a public administrative body and accessed|fron
government website, a source whose accuracy cannot reasonably be questioned. Fed. R. Eyid.
201(b)(2). Nevertheless, when the documents to be noticed contain disputed facts, a court shou
notice the documents for their existence, not for the truth of the disputedlfaet@50 F.3d at 690
(“[W]hen a court takes judicial notice of another court’s opinion, it may do so not for the truth pf tf
facts recited therein, but for the existence of the opinion, which is not subject to reasonable di
over its authenticity.”)In re High-Tech Employee Antitrust Liti®56 F. Supp. 2d 1103, 1108 (N.PD.
Cal. 2012) (“A court may also take judicial notice of the existence of matters of public record,|{suc
as a prior order or decision, but not the truth of the facts cited ther&mr&);Ubiquiti Networks,
Inc. Sec. Litig.No. 12-CV-4677 YGR, 2014 WL 1254149, at *4 (N.D. Cal. Mar. 26, 20R4z,
Camera & Image, LLC v. SanDisk Cor72 F. Supp. 2d 1100, 1109 (N.D. Cal. 204affd, 700
F.3d 503 (Fed. Cir. 2012) (“While a court may take judicial notice of the existence of SEC filings,
may not take judicial notice of documents for thaftrof disputed facts asserted therein.”). The
Court notices the fact that the FDA made the statements in the docui@eat¥on Saher v. Nortop
Simon Museum of Art at PasadeB82 F.3d 954, 960 (9th Cir. 2010) (explaining that “[c]ourts mpay
take judicial notice of publications introducedndicate what was in the public realm at the time
not whether the contents of those articles wefaahtrue”). The Court does not take notice of th
FDA documents for the truth of facts subject to oeable dispute, such as the safety or riskiness of
4-Mel. Lee,250 F.3d at 689 (citing Fed. R. Civ. Proc. 201(b)).

(4]

10
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There are facts suggestive of an initial “pleading around” Proposition 65. Plaintiffs ha
generally characterized the case as “a Proposition 65 action” when counsel sought to be app

interim lead counsél.

The question is whether the claims asserted in the initial complaint prior to the CAC, are

entirely derivative of an unspoken Propositionv@8ation, or whether they assert claims
independent of Proposition 65. If it is the former, the complaint may be treated as a “pleadin
around” Proposition 65. In this regard, Ibusuki’s Complaint is problematic. As Plaintiffs’ cour
acknowledged at the hearing, Ibusuki’s initial complaint referred to no other alleged misstatel
other than the failure to warn under Proposition 65. lbusuki Complaint 1 9-11, 25-27, 37, 41
see2/19/15 Hrg. Tr. at 8. While the Plaintiffs argue that Ibusuki’s initial complaint did not aris
“exclusively under Proposition 65,” the paragraphs Biaintiffs cite from the lbusuki complaint
relate only to the omission of the “health-warning label per California’s Prop. 65” (lbusuki
Complaint 11 8-11) and allege but-for causation of loss, because Ibusuki “would have never
purchased Pepsi One had he known it contained 4-Mel at a level that required a Proposition
warning.” Ibusuki Complaint 9 40-45.

The Court therefore finds that the gravamen of Ibusuki’s initial complaint was a Propo§
65 claim seeking to vindicate a right created by Proposition 65; all his claims were derivative
Proposition 65. Thus, where the California “Legislature did specifically conclude that ‘no acti

should lie’ unless plaintiffs provided a 60—day notice required by section 25249.7, subdivisior
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(d)(12)” the Court concludes that Ibusuki “cannot evade the requirement of pre-suit 60-day nofice |

Proposition 65 by repleading [his] cause of actiond asolation of a consumer protection statute
In re Vaccine Case4,34 Cal. App. 4th at 458-59 (plaintiff cannot evade notice requirements b}
repleading as an action for violation of the UCtf);Cortina v. Goya Foods, Ind\o. 14-CV-169-L
NLS, 2015 WL 1411336, at *4 (S.D. Cal. Mar. 19, 2015) (denying motion to dismiss based or

failure to provide notice as to initial complaint where “Plaintiffs’ sole mention of Proposition 6%

® When counsel for Hall sought to be appointed interim lead counsel, counsel argued
should be appointed, because “PSW and several other firms followed the necessary procedu
enforcement of Proposition 65, and their cases are now ripe for adjudication under Propositig
Docket No. 46 at 2.
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the initial complaint lies in a quote in which a toxicologist references the Proposition 65 safe |
level in comparison to [her] own recommended level of safe exposure”).

To be sure, the Ninth Circuit has characterized the rule against using the UCL to pleaq
around an absolute bar to relief as “rather narro@hiabner v. United of Omaha Life Ins. C225
F.3d 1042, 1048 (9th Cir. 200@), Yanting Zhang57 Cal. 4th at 369 (concluding that UCL claim
were not barred by lack of available private action under the Unfair Insurance Practices Act,
“plaintiff alleges causes of action for false advertising and insurance bad faith, both of which
provide grounds for a UCL claim independent fribra UIPA” even where conduct violated the
UIPA); Stop Youth Addictiord,7 Cal. 4th at 576 (concluding that “the fact a UCL action is base
upon, or may even promote the achievement of, policy ends underlying section 308 or the ST
Act, does not, of itself, transform the action into one for the ‘enforcement’ of section 308”). B
this case, Ibusuki’s initial claims were all totally dependent on establishing a Proposition 65
violation.

By contrast, the Hall Complaint does not plead around Proposition 65. To be sure, thg

harb

S

DECcE
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Ut in

b Ha

Complaint referred multiple times to Proposition 65. Hall alleged that “[d]uring the Class Peripd,

* Plaintiffs have filed a statement of recent decision from the Southern District. Undef
Rule 7-3(d)(2): Beforethe noticed hearing date, counsel may bring to the Court’s attention a
relevant judicial opinion published after the date the opposition or reply was filed by filing ang
serving a Statement of Recent Decision, contgimi citation to and providing a copy of the new
opinion — without argument.1d. (emphasis added). Pepsi objects to consideration of the rece
decision, which was proffered after the hearing date. Docket No. 103. Pepsi seeks to strike
supplemental submission as unauthorized, or, alternatively, requests to submit a six-page
supplemental memorandum addressing differences between this c&eyantt. The purpose of
Local Rule 7-3(d)(2) is to “deter an endless cycle of filings and counter-filings while preservin

Loc

Nt
the

g th

Court’s ability to render a decision that is fully-informed by any particularly germane legal authori

that may emerge.Michael Taylor Designs, Inc. v. Travelers Prop. Cas. Co. of A&1.,F. Supp.
2d 904, 909 (N.D. Cal. 201&x'd, 495 F. App’x 830 (9th Cir. 2012). The rules permit a party tq
submit a motion for administrative relief to seek leave to submit new authority after a hearing
although “it is a right that should be exercised sparinglg.” In determining whether to permit

leave to submit additional authority, the Court weighs the relevance of the authority and cons
factors such as whether the decision is controlling, persuasive on an important issue, or cum
of cases already submittettl. In this case(oyais not controlling precedent, but it involves high
similar factual allegations and addresses unsettled areas of law that are in issue in the case
The Court therefore exercises its discretion to waaPlaintiffs’ motion as properly filed and will

consider this recent decision, which the Court finds to be “particularly germane legal authority.

Michael Taylor Designs/61 F. Supp. 2d at 90See, e.g., In re Optical Disk Drive Antitrust Litig.
No. 3:10-MD-2143 RS, 2012 WL 1366718, at *3 n.5 (N.D. Cal. Apr. 19, 2012) (construing on
improperly filed statement of recent decision as properly filed). The Court also exercises its
discretion to review and consider Pepsi’s supplemental memorandum.
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Pepsico knowingly and actively concealed the material fact that the Pepsi Beverages contain
toxic and cancer-causing chemical known as [4-Mel] at levels above the safety threshold set
State of California in Proposition 65.” Hall Complaint 1. Further, Hall's complaint continueg
refer to Proposition 65 repeatedly in support of her clailmhsY{ 2, 5, 18, 19, 20, 21, 22, 28, 29, §
Specifically, Hall referred to Proposition 65 as part of her allegations for the predicate wrong
support of her state law claimd (1 43a, 62, 70).

However, Hall expressly disclaimed any Proposition 65 violation in her initial complain

SeeHall Complaint 3 (“This Complaint does not allege a violation of Proposition 65.”). Hall

explained that “Proposition 65 is relevant to the extent it provides guidance as to a reasonable

consumer’s purchasing decisions in Californi&d’ 1 3, 29. More importantly, Hall’s initial
complaint proceeded under two independent theories. First, Hall's initial complaint is based
literally upon a violation of Proposition 65, but on Pepsi’'s public statements which allegedly
misrepresented its actions. Hall Complaint [ 21-25. In particular, Hall alleged that Pepsi “fe
action” in response to the changing regulatory environment in California, misleading consumg
believing that the amounts of 4-Mel in the Pepsi Beverages were lower than theydverae
Hall Complaint alleged that Pepsi misrepresented it had “moved immediately to meet the ney
requirements” on 4-Mel and had “roll[ed] out . . . changes” that had been completed in Califo
well as several other states. Hall Complaint  22. While the alleged misstatement is related
Proposition 65, the alleged wrong is not a failure to warn under Proposition 65, but rather a s
misrepresentation to consumers regarding whadrecPepsi had taken and what levels of 4-Mel
were present in the Pepsi Beverages.

Second, Hall’s initial complaint and the CAC both appear to allege that Pepsi should h
disclosed the presence of 4-Mel in the Pepsi Beverages irrespective of Proposition 65, inclug
e.g.,in its advertising and public statements.

The Court concludes that the Hall Complaint was not wholly derivative of a Propositior
warning violation. Hall did not “commence” an action “pursuant to” Proposition 65 in her initia
complaint. Cal. Health & Safety Code § 25249.7(d)(1). Hall therefore only commenced a

Proposition 65 action when the CAC was amendextitba direct claim under Proposition 65; tha
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claim was properly preceded by the requisite not®ee Goya2015 WL 1411336, at *5. The

Ibusuki Complaint, on the other hand, arises exclusively from his allegations that Pepsi did not is:

the warning required by Proposition 65. Consequently, the Ibusuki Complaint did not complyf
Proposition 65’s notice requirements and his later notice cannot retroactively cure this Sledect
DiPirro, 119 Cal. App. 4th at 975 re Vaccine Cased34 Cal. App. 4th at 457.

For the foregoing reasons, the CADENIES Defendant’s motion to dismiss Hall’s claims

on Proposition 65 notice grounds. The C&IRANTS Defendant’s motion to dismiss Ibusuki’'s

witl

Proposition 65 claim, however, as discussed at the hearing, this dismissal has little practical gffec

In this case “notice by [Hall] fulfills the true purpose of the notice requiremé&ee Goya2015
WL 1411336, at *5 n.2. Hall may proceed as named plaintiff for the Proposition 65 claim in tlp
CAC.

3. Merits Argument on Safe Harbor & Exposure Limits

Pepsi repeatedly raises a factual argument throughout its motion. Pepsi argues that the

Plaintiffs misconstrue both Proposition 65 and tle@slimer Reports article. Pepsi contends thaf

Plaintiffs’ entire lawsuit rests on their mistaken belief that exceeding 29 micrograms in a single

twelve-ounce serving constitutes a violatiorPobposition 65. Pepsi argues that Plaintiffs’

e

methodology does not align with that of Proposition 65, which calculates consumption based|on

lifetime exposure patterns using the average rate of intake or exposure for average users of the

consumer productSee, e.gMotion at 7-8 (citing Cal. Health & Safety Code § 25249.10(c); 27 [Cal.

Code Regs. § 25721(d)(4)).
Viewing the pleadings in the light most favol@ko Plaintiffs, the CAC adequately pleads

that the Pepsi Beverages at issue did not fall within the safe harbor established by Propositign 6°

particular, the CAC alleges that studies shoat tonsumers who drink soda consume, on average,

more than one twelve-ounce serving per day. Assuming the facts alleged in the CAC to be tfue,

a plausible inference that, where each serving of the Pepsi Beverages contained more than 2

9

micrograms of 4-Mel, the averagdaily exposure to a consumer who drinks more than one servjng

per day exceeds 29 micrograms. To the extent that Pepsi wishes to challenge Plaintiffs’ exppsur

calculation methodology, it can do so at summary judgment or at trial. For purposes of survi

14
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Rule 12(b)(6) motion to dismiss, Plaintiffs haveeqdately pled that the Pepsi Beverages did nof

within the safe harbor.

C. Preemption

fall

Pepsi argues that federal labeling laws are the supreme law of the land, and that Congres

(through the FDCA) and the FDA (through its regulations) have established a comprehensive
system for food and beverage labeling. The FExX@A the FDA'’s regulations, in Pepsi’s view,
therefore preempt any claims arising under consumer state laws for warning labels or other
disclosure of 4-Mel.

Under the Supremacy Clause, “Congress has the power to preempt stat€rashy v.
Nat’l Foreign Trade Council530 U.S. 363, 372 (2000ee also Oneok, Inc. v. Learjet, Indq.
13-271, --- S.Ct. ----, 2015 WL 1780926, at *4 (Apr. 21, 2015). Congress may exercise this p
by expressly providing for preemptiorosby,530 U.S. at 372 Preemption need not, however,
express; it also occurs “[wlhen Congress intends federal law to occupy the feeldXdditionally,
federal statutes will preempt state law that conflicts with federal ldwConflict preemption can
arise where it is impossible for a party to comply with both state and federaldawe(g.Florida
Lime & Avocado Growers, Inc. v. Pa@dl73 U.S. 132, 142-43 (1963)) or where “the challenged ¢
law stands as an obstacle to the accomplishment and execution of the full purposes and obje
Congress.”Crosby 530 U.S. at 373 (citinglines v. DavidowitzZ312 U.S. 52, 66-67 (1941)).

Two presumptions regarding preemption guide the coedtronic, Inc. v. Lohr518 U.S.
470, 485 (1996). First, courts “start with the asstimnpthat the historic police powers of the Stat
were not to be superseded by the Federal Act unless that was the clear and manifest purpos
Congress,” because “the States are independent sovereigns in our federal sgstdmare is a
starting presumption “that Congress does not calyajiee-empt state-law causes of actiomd’
See Wyeth v. Leving55 U.S. 555, 565 (2009\ew York State Conference of Blue Cross & Blug
Shield Plans v. Travelers Ins. C614 U.S. 645, 654-55 (199%Astiana v. Hain Celestial Grp.,
Inc., No. 12-17596, --- F.3d ---, 2015 WL 1600205, at *2 (9th Cir. Apr. 10, 20%B6kxond, the
“ultimate touchstone” in every preemption case is Congressional purpose andMeelfrionic,

518 U.S. at 485. “Congressional intent to preestgte law must be clear and manifeshtius.

15
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Truck Ass'n, Inc. v. Henni25 F.3d 1305, 1309 (9th Cir. 199 ee United States v. Lockk9
U.S. 89, 108 (2000stiana,2015 WL 1600205, at *2.

Proposition 65 is a consumer protection law that is within the states’ historic police po
and subject to the presumption against preempfiome Farm Raised Salmon Casdg, Cal. 4th
1077, 1088 (2008) (citation omittedee also Chem. Specialties Mfrs. Ass’n, Inc. v. Alle9hg,
F.2d 941, 943 (9th Cir. 1992). The states’ historic police powers included “[lJaws regulating t

proper marketing of food, including the prevention of deceptive sales practides-lorida Lime

Vers

& Avocado Growers, Inc. v. PalB/3 U.S. 132, 144 (1963) (“[T]he States have always possessed .

legitimate interest in the protection of their people against fraud and deception in the sale of food

products at retail markets within their borders.” (quotation omitted)).

1. Express Preemption

The purpose of the FDCA is to “protect thealth and safety of the public at largd2OM
Wonderful LLC v. Coca-Cola Cdl 34 S. Ct. 2228, 2234 (2014). To that end, the “FDCA prohil
the misbranding of food and drinkId.

In 1990, Congress amended the FDCA by enacting the Nutrition Labeling and Educati

(“NLEA”) to “clarify and strengthen [the FDA’s] dhority to require nutrition labeling on foods . {.
" Nat’'l Council for Improved Health v. Shalald22 F.3d 878, 880 (10th Cir. 1997) (quoting H.R.

Rep. No. 101-538, at 7 (1990), reprinted in 1990 U.S.C.C.A.N. 3336, 32%/#lso Reid v.
Johnson & Johnsory,80 F.3d 952, 959 (9th Cir. 2016Yhe [NLEA] amended the [FDCA] to
‘establish[ ] uniform food labeling requirements, including the familiar and ubiquitous Nutritior]
Facts Panel found on most food packages.” (qudtiligv. ConAgra Foods, Inc743 F.3d 662,
664 (9th Cir. 2014))). The purpose of the NLEA was “primarily to establish a national unifornj
labeling standard in place of the patchwork of different state standards that existed at thentim
re Farm Raised Salmon Casdg, Cal. 4th at 1091 n.12.

To create the desired national uniformity, the NLEA amended the FDCA to include a
provision preempting state laws on misbrandifipe NLEA added the preemption provision as
section 403A of the Federal Food, Drug, and Cosmetic Act, which was codified at 21 U.S.C.
343-1(a). See POM Wonderful, 34 S. Ct. at 2235. This provision provides that no state may
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directly or indirectly establish a requirement for the labeling of food that is not “identical to” the

requirements of section 403 of the FDCA (21 U.S.C. 8§ 343), which governs misbranded food
U.S.C. § 343-1(a). The FDA, in its implementing regulations, has commented that the term “
identical to” captures a state requirement that “directly or indirectly imposes obligations or co
provisions . . . that . . . [d]iffer from those sgelly imposed by or contained in the applicable
provision (including any implementing regulation)sgfction 401 or 403 of the act.” 21 C.F.R. §
100.1(c)(4).

The uniform system for nutrition labeling inured to the benefit of both manufacturers a
consumers — manufacturers do not have to “ftindifferent labels” and consumers who buy foo
in more than one state do not have to discern different labalek,662 F.3d at 42@8yemphos v.
Nestle Waters N. Am., In@.75 F.3d 616, 620 (4th Cir. 2015) (observing “manufacturers can
produce and market foods consistently and cost-effectively” while “consumers can make
well-informed decisions about the types and quantities of ingredients in their diets”). Inconsis
state “requirements” include not only “positive enactments like statutes and regulations” but 4
“common-law duties and judge-made rule€hacanaca v. Quaker Oats C@52 F. Supp. 2d 1111
1118 (N.D. Cal. 2010) (citinBates v. Dow Agrosciences, LL%4 U.S. 431, 443 (2005)).

The NLEA makes clear, however, that the NLEA does not occupy the Tielek,662 F.3d
at 425. Section 6(c)(1) of the NLEA, which was enacted, but not codified as part of the FDCA

21
not

Ntair

bten!

\so

\

provides: “The Nutrition Labeling and EducationtAad 1990 shall not be construed to preempt any

provision of State law, unless such provisioexpressly preemptadhder section 403A [21 U.S.C
§ 343-1(a)] of the Federal Food, Drug, and Cosmetic Act.” Pub. L. No. 101-535, § 6(c)(1), 1
2353, 2364 (1990) (emphasis added).

> At argument, Pepsi contended that anoglified portion of the NLEA should not merit
weight. While the appearance of a provision in the United States Code “is ‘prima facie’ evideg
that the provision has the force of law, 1 U.S.Q08(a), it is the Statutes at Large that provides
‘legal evidence of laws,” 8§ 112.U.S. Nat. Bank of Oregon v. Indep. Ins. Agents of Am.,5@8.,
U.S. 439, 448 (1993). The NLEA'’s uncodified noteconstruction appears in the United States
Statutes at Large. Pub. L. No. 101-535, § 6(c), 104 Stat. 2353, 2364 (1990). Although not c
Congress’s enacted note on construction has the “force of law” and “works together” with the
statute.Glenn v. Holder690 F.3d 417, 426 n.2 (6th Cir. 2012) (applying six uncodified rules of
construction included in a note to the Hate Crithe§. The note on construction therefore provi
an “express definition of the pre-emptive reach” of the NLBAod v. Sioux Honey Ass’n, Co-op.

17

4 S

nce
the

pdifi

les




© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

The FDCA misbranding provisions subject to express preemption deem food misbrang
is offered for sale under the name of another fodg¥(XDb)), if it is an imitation of another food ar
does not properly state “imitation” (8§ 343(c)); if the container is made, formed, or filled in a
misleading manner (& 343(d)); if it is packaged #&he package does not identify the source of th
food or accurately identify its contents (8 343(é required information is not printed with
sufficient prominence (8 343(f)); if it does not comply with definitions and standards, including
common names of optional ingredients (other #ines, flavoring, and coloring) (8§ 343(qg)); if it
does not make proper representations as to quality, fill, and pasteurization (8§ 343(h)); if it dog
bear the common or usual name of the food or component ingredients, except that spices, fla
or colorings may be designated as spices, flavorings, or colorings without naming each (8 34
it does not label artificial flavoring, artificial coloring, or chemical preservatives as such (8 34
if it does not provide certain nutrition information, such as serving size, servings per containej
calories, and identification of certain nutrients, vitamins, and minerals (8§ 343(q)); if it imprope
characterizes nutrition levels and health-related claims (8 343(r)); and if it does not identify c4
allergens (8 343(w; x))See21 U.S.C. 88 343; 343-1(a).

Where there is an express preemption clause applicable to a provision of the FDCA, t

Court must determine whether the state law at issue falls within the scope of that preeAifpteon{

Grp., Inc. v. Good555 U.S. 70, 76 (2008) (“If a federal law contains an express pre-emption ¢
it does not immediately end the inquiry because the question of the substance and scope of

Congress’ displacement of state law still remains.”). In mapping the scope of a preemption ¢

led |
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the Court typically must “accept the reading that disfa pre-emption,” if such reading is plausibjle.

Id. at 77.

927 F. Supp. 2d 811, 824 (N.D. Cal. 2013) (quokingightliner Corp. v. Myrick514 U.S. 280, 288
(1995)). As such, many cases analyze some or all of the NLEA’s note on construction in
determining whether preemption is profeee, e.gBrazil v. Dole Food Co935 F. Supp. 2d 947,
957 (N.D. Cal. 2013)Bruton v. Gerber Products C&61 F. Supp. 2d 1062, 1083 (N.D. Cal. 201
Gustavson v. Wrigley Sales C861 F. Supp. 2d 1100, 1119 (N.D. Cal. 2018E v. Kraft Foods
Global, Inc.,961 F. Supp. 2d 1033, 1038 (N.D. Cal. 203)acanaca v. Quaker Oats Cd52 F.
Supp. 2d 1111, 1118 (N.D. Cal. 201Dpckwood 597 F. Supp. 2d at 1032urek,662 F.3d at 425;

)

);

Holk v. Snapple Beverage Corp75 F.3d 329, 336 (3d Cir. 2009) (discussing Section 6(c)(1) and

(c)(3)); New York State Rest. Ass’'n v. New York City Bd. of H&d&léhF.3d 114, 123 (2d Cir.
2009);In re Farm Raised Salmon Casdg, Cal. 4th 1077, 1091 (2008).
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Here, the enumeration of the various sections of the FDCA that expressly preempt state le

is “significant,” because “the complex pre4gtmon provision distinguishes among different FDCA
requirements,” covering some, but not all, of the FDCA’s misbranding subseddog.
Wonderful, 134 S. Ct. at 2238. Relevant to the case at bar, the NLEA only preempts state-lav
requirements “that are of the type but not identicainly certain FDCA provisions with respect t(
food and beverage labelingld.

In other words, the NLEA'’s preemption provisions do not reflect an intent to preempt €

state law requirement with some conceivableti@ighip to the labeling of food. Instead, express

preemption applies only to requirements “of the type” enumefaddU.S.C. § 343-1(a¥ee
Medtronic,518 U.S. at 501 (holding that where statguieements were not specifically develope
“with respect to” a specific medical device, theyravaot “the kinds of requirements that Congreg
and the FDA feared would impede the ability of federal regulators to implement and enforce §
federal requirements” under the Medical Device AmendmeB#tgs 544 U.S. at 444-45
(concluding that common law rules governing product design, due care in testing, marketing,
enforcing express warranties are not preemptedruflefRA, because they are not requirements
labeling or packaging)Cf. New York State ConferenceBifie Cross & Blue Shield Plans v.
Travelers Ins. Co514 U.S. 645, 654-56 (1995) (construing “relate to” in ERISA preemption

® In contrast to the NLEA, the expresg@mption provision included in the Medical Devig¢

Amendments to the FDCA contains more expansive language. The Medical Device Amendn
provided that no state “may establish or continue in effect with respect to a device . . . any
requirement relating to safety or effectivenesd th different from, or in addition to, federal
requirements.Riegel v. Medtronic, Inc552 U.S. 312, 327-28 (2008) (quoting 21 U.S.C. §
360k(a)(2)). Similarly, the express preemption provision in the Federal Drug Administration

~
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Modernization Act, which amended the FDCA in 1997, broadly references any state requirenjent

that is “different from or in addition to, or thistotherwise not identical with, a requirement unde
this chapter, the Poison Prevention Packaging Act of 1970 (15 U.S.C. 1471 et seq.), or the F
Packaging and Labeling Act (15 U.S.C. 1451 et seq.).” 21 U.S.C. § 379r(a). Proposition 65
specifically saved from the preemption provision of the Modernization Act; It is the only state
enactment that falls within the savings clauBewhal v. SmithKline Beecham Consumer

r -
Air
vas

Healthcare,32 Cal. 4th 910, 919, 924 (2004); 21 U.S.C. 8§ 379r(d)(2) (“This section shall not gpply

to a State requirement adopted by a State public initiative or referendum enacted prior to Sef
1,1997.") See2l U.S.C. § 379r(a)(1) (The preemption provision of the Modernization Act apj
only to OTC drugs.).

" FIFRA’s preemption provision provides: ({€h State shall not impose or continue in

effect any requirements for labeling or packaging in addition to or different from those requirg
under this subchapterd. at 443.
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provision and concluding that “infinite relationha “infinite connection” cannot be the measure

preemption). If the label statements at isso@ot involve the enumerated labeling requirement$

“then the NLEA’s express preemption provision wbuabt in the ordinary circumstance come intg
play.” Chacanaca/52 F. Supp. 2d at 1119.

a. Violation of Proposition 65 Warning Requirements

Plaintiffs allege that Pepsi failed to include a health warning even though exposure to
from the coloring of Pepsi Beverages was at a level above Proposition 65’s safe-harbor level
11 1, 4-6, 8, 40, 49, 63-65, 69, 76, 85. Pepsi argues that mandating a Proposition 65 warnif
impose a labeling requirement that is not identical to requirements of the FDCA and is thus s
to the NLEA'’s express preemption provision. Motion at 16-18.

i. No Conflict with NLEA Labeling Requirements

In asserting preemption, Pepsi refers generally to 21 U.S.C. 88 343-1(@)Q).° Of the
substantive misbranding provisions covered by express preemption under Section 343-1, the
potentially relevant provisions are those which reqthneg artificial coloring be labeled (21 U.S.C
343(k)), which require a label bearing the common or usual name of the food (21 U.S.C. §
343(i)(1)), and which permit multiple spices, flavorings, or colorings to be designated as spicg
flavorings, or colorings without naming each (21 U.S.C. § 343(i)@§e21 U.S.C. § 343-1(a)(2);
(a)(3). Pepsi cites a number of the FDA's related implementing regulations regarding how cz
coloring should be identified in labelinggee21 C.F.R. 88 70.25; 101.4; 101.22. Under FDA
regulations, caramel color may be labeled as “Colored with Caramel” or “Caramel coém it 8

101.22(k)(2). Alternatively, caramel color “may becthared as ‘Artificial Ctor,” ‘Artificial Color

1-M
C/
g W

Libje

onl

S,

rarn

Added,” or ‘Color Added’ (or by an equally informative term that makes clear that a color additive

has been used in the food)d.*

8 Section 343-1(a)(2) preempts state requirements that are not identical to sections 34
343(e), 343(i)(2), 343(w), or 343(x).

° Section 343-1(a)(3) preempts state requirements that are not identical to sections 34
343(d), 343(f), 343(h), 343(1)(1), or 343(K).

19" A more detailed list of color additive ingredients is required when caramel color is a

13(c

13(b

“mixture.” 1d. § 70.25 (color additives must include “[tjhe name of the straight color or the name c

each ingredient comprising the color additive, if it is a mixture.”). Under the FDA’s implemen
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In this case, a Proposition 65 warning is not a statement explicitly covered by the
misbranding provisions subject to express preemptProposition 65 does not directly or indirec
establish a requirement that differs from the FDCA'’s requirement that artificial coloring be laly
(21 U.S.C. 8§ 343(k)). Nor does Proposition 65utisthe permissive provision in the FDCA that
allows multiple colors to be designated as “colorings” without naming each (21 U.S.C. § 343
Similarly, Proposition 65 does not require caramel color to be called a name different from th
common or usual names approved by the FDA in its implementing regulaign&aramel

color.”!

Ly
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Thus, the misbranding provisions subject to express preemption under the NLEA do npt in

an obvious facial manner cover the warning required by Proposition 65, because the duties if

npo

by Proposition 65 are not “of the type” of those imposed under the misbranding provisions subjec

preemptionj.e., 88 343(i) (common or usual name for famdngredients) and 343(k) (labeling of
any artificial coloring). Proposition 65 does not take issue with the use of the term “caramel ¢
for the color additive at issue here. Instead, it addresses the safety of the compound that is
byproduct of the additiveCf. Altria, 555 U.S. at 82-83 (distinguishing between fraudulent label
statements and warnings and holding that while warnings were preempted, a general consur
protection act claim that merely encompadsadnsrelated to smoking and health was not

expressly preempted by the amended Federal Cigarette Labeling and Advertising Act, which

regulations, a “mixture” is defined as “a color additive made by mixing two or more straight cq
or one or more straight colors and one or more diluents.§ 70.3(k). 4-Mel, which, as alleged if
the CAC and recognized by the FDA is “a byproduct” of the manufacturing process for Caran
Color Il and 1V, does not appear to be a mixed, separate ingredient requiring specific listing
the FDA'’s regulations. CAC 11 19, 22; Docket No. 83-2, Ex. A.

1 Plaintiffs’ opposition to the Motion raises the argument that their claims are based,
in part, on the premise that Pepsi Beverages were “misbranded” within the meaning of the FI
See Docket No. 86, Opp. at 13. Section 343-1, by its terms, allows states to establish requirs
identical to FDCA requirements that are otherwise subject to express preengg®in re Farm
Raised Salmon Case®? Cal.4th at 1086. In that respect, California has enacted the “Sherma
Law,” which prohibits the misbranding of food using language which is identical scope as tha
FDCA. Id. The Sherman Law incorporates all food regulations adopted pursuant to the KDC
(citing Cal. Health & Saf. C. § 110100(a)). Plaintiffs do not mention misbranding anywhere ir
CAC. In this case, Plaintiffs have not brouglaims for misbranding arising under or based on
California’s Sherman LawCf. Astiana2015 WL 1600205, at *an re Farm Raised Salmon Case
42 Cal.4th at 1086. To the extent Plaintiffs newek to raise a misbranding claim based on the
of the use of the term “Caramel color,” thatiot fails, as the Pepsi Beverages complied with the
FDCA's requirements on the identification of caramel color and Plaintiffs have failed to allege
show how the Pepsi Beverages’ labels would be misbranded under the FDCA.
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expressly preempted requirements that were “based on smoking and health . . . with respect
advertising or promotion of any cigarettes the paekagf which are labeled in conformity with thg
provisions” of the act; state law claim based @teshents did not create a requirement based or
smoking and health).

The lack of a specific FDA labeling requirement which conflicts with the Proposition 65
warning sought by the plaintiffs distinguishes ttase from others, wherein the alleged stateme;
omission was specifically sanctioned bytmadar federal labeling regulation€f. In re
Bisphenol-A (BPA) Polycarbonate Plastic Products Liab. Litgp, 08-1967-MD-W-0ODS, 2009
WL 3762965 at *5 (W.D. Mo. Nov. 9, 2009) (noting FDA specifically exempted BPA from
disclosure in its implementing regulations$).

Furthermore, the intent of the NLEA (and the misbranding provisions) was to cover “of
nutrients or substances in food that ‘nourisarid the NLEA “does not in any way regulate
carcinogens or other, non-nutritive substanodeods.” H.R.Rep. No. 101-538, at 7 (1990),
reprinted at 1990 U.S.C.C.A.N. 3336, 3337. As Congsestatement of intent sets forth: “This

section [the savings clause in Section 6(c)(2)] may be unnecessary because secitier?403 |

12 For example, cases involving nutrient and disease prevention claims under Section
are distinguishableSee Chacanac&@52 F. Supp. 2d at 1121 (“The statement would not be
misbranded under subsection (r) and the plaintiffs’ state law claims therefore seek to impose
non-identical burden.”)Turek 662 F.3d at 427 (“The disclaimers that the plaintiff wants added
the labeling of the defendants’ inulin-containingwly bars [distinguishing inulin from “natural”
fiber] are not identical to the labeling requirements imposed on such products by federal law,
they are barred.”)Gustavson v. Wrigley Sales C861 F. Supp. 2d 1100, 1123 (N.D. Cal. 2013)
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(dismissing calorie-related claims as expressly preempted, because statements regarding calorie

“appear to comply with all applicable federal regulations,” and therefore “any finding that theg
claims are unlawful and deceptive would impose requirements not identical to the FDA’s

regulations”)Trazo v. Nestle USA, Ind\o. 5:12-CV-2272 PSG, 2013 WL 4083218, at *6 (N.D.
Cal. Aug. 9, 2013) (“If Nestle’s products are compliavith the FDCA, Plaintiffs’ claims on those
products are expressly preempted by Section 34341 (&#s part of the NLEA, Congress directed

the FDA to promulgate regulations defining temagarding the characterization of nutrient levels.

Pub.L. No. 101-535, § 3(b)(1)(A). The FDA'’s regulations on those terms dictate whether a fq
deemed misbranded. 21 U.S.C. 8§ 343(r) (deeming food misbranded if a label characterizes
nutrients using terms other than those defined in the FDA'’s regulations). In other words, Seg
343(r) addresses a broad range of statements with detailed regulations enacted pursuant to 1
rule-making, balancing various interests and specifically circumscribing labeling state®ea;s.
e.g.,Food Labeling: Nutrient Content Claims, GeadePrinciples, Petitions, Definition of Terpt6
Fed. Reg. 60,421, 60,423 (November 27, 1991) (noting in proposed rule that “[t]jo ensure tha
consumers are not misled and are given reliable information, Congress found, and FDA agre
it is appropriate for the agency to establish specific definitions to standardize the terms used
manufacturers to describe the nutrient content of foods.”).
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U.S.C. § 343, the misbranding provision subje¢h®express preemption provisions of the NLE
does not require health warningsd therefore, by the terms of section 4084 21 U.S.C. § 343-
1(a), the preemption provisions added by the NLE#dte laws requiring health warnings would

be preempted.” 136 Congressional Record, 101st Congress, 2nd Session at 20419 (July 30

Al

hot

19¢

(emphasis added). Hence, Proposition 65’s regulation of carcinogenic warnings which do nat alt

FDA sanctioned labels on coloring is not inconsistent with the letter or purpose of the KIEEA.
Wyeth 555 U.S. at 570 (finding that “strengthening the warning” regarding antihistamine woul
have rendered it “misbranded” under the FDCA's provisions regarding misbranded drugs ang
devices).

il The Savings Clause Under Section 6(c)(2)

Even if a Proposition 65 warning somehow improperly added a non-identical burden oh

labeling or conflicted with the FDA'’s listing of aamel color in a way that implicated Section 343
1, Section 6(c)(2) saves from express preesnpiate laws such as Proposition 65 requiring foo

safety warnings foe.g, cancer. The NLEA specifically provides that the express preemption

d Nc

]
)

provision “shall not be construed to apply to any requirement respecting a statement in the Igbeli

of food that provides for a warning concerning shéety of the food or component of the food.”
Pub.L. No. 101-535, § 6(c)(2) (21 U.S.C. § 343-1 note). Thus, the NLEA carves out an exen
from its express preemption clause wh&egningsconcerning theafetyof food or component of
food are at issue.

The Proposition 65 warnifitjand the cancer risks alleged in the CAC unambiguously
implicate safety concerns. Thus, unlike cases in which no safety concerns are raised, the Se
6(c)(2) exemption from preemption applies where, as here, such concerns are manifest.

In this regard, Pepsi’s reliance on two cases it cites is inapposite. These cases grapp
the initial question of whether the safety of fowas sufficiently implicated to invoke the Section
6(c)(2) exemptionMills v. Giant of Maryland, LLC441 F. Supp. 2d 104 (D.D.C. 2004¥'d, 508
F.3d 11 (D.C. Cir. 2007), concluded that the Sedi@)(2) exemption did not apply in a case wh

13 “'WARNING: This product contains a chemical known to the State of California to cg
cancer.” 27 Cal. Code Regs. § 25603.2.
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the safety concern hinged on the risk of gastrointestinal discomfgrflatulence and bloating,
associated with lactose intolerandd. at 109. Mills found that the FDA did not recognize this tyj
of gastrointestinal irritation as a safety concdih. Unlike Mills, as discussed more fullgfra with
respect to the Delaney Clause, this case involves the risk of cancer, which the FDA and Con
recognize as a risk implicating food safety.

Pepsi also points tm re Bisphenol-A (BPA) Polycarbonate Plastic Products Liab. Litig.,
No. 08-1967-MD-W-0ODS, 2009 WL 3762965 (W.D. Mo. Nov. 9, 2009) for the proposition thal
the FDA finds that a substance is “safe,” the exemption from express preemption cannoldapp
at *6. At the outsetin re BPAfound no implied conflict preemption based on the FDA'’s safety
determination, specifically observing that tHeAes “approval of BPA as safe without labeling
requirements establishes only a regulatomimum;nothing on these regulations either required
prohibited Defendants from providing thesclosures sought by Plaintiffsid., at *4 (emphasis in
original). Where the safety determination sets only a floor it does not preclude state law caug
action, particularly in view of the presumption against preemptggeth 555 U.S. at 573-74.
Nevertheless, the court BPAfound express preemption, pursuant to a misbranding regulation
under Section 343(i)(2)ln re BPAdeclined to give effect to the safety exception to the NLEA'’s
preemption clause, because the FDA had concluded by another regulation that the use of BR
epoxy liners was “safe”In re BPA 2009 WL 3762965, at *6ln re BPAreasoned that it was
appropriate to defer to the FDA’s determination of safety to apply the safety exception, becay
otherwise a state could “impose almost any mesuent on food labeling that conceivably could
concern food safety, a result Congress surely did not intddd.Thus, the court rejected
application of the savings clause of Section 6(c)(2).

The Court disagrees with re BPA’sconclusion that a safety determination by the FDA
precludes application of Section 6(c)(2), the NLEA’s savings clause. Instead, this Court cong
that state law warning requirements as to food safety are saved from express preemption un
Section 6(c)(2) of the NLEA. This conclusion is faithful to the plain language, legislative histg

and purpose of the NLEA as set forth by Section 6(c)&e Lockwood97 F. Supp. 2d at 1033
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(observing “the NLEA — including the savings dauno preemption unless the law is expressly
preempted) — shall not be construed to affect preemption of food safety laws”).
First, the language of the Section 6(c)(2) exemption is plain. Congress specifically

determined that the express preemption provision shall not be construed to apply to “any

requirement” that provides for a warning concegiihe “safety” of a food component. Pub.L. NQ.

101-535, 8§ 6(c)(2) (21 U.S.C. § 343-1 note). Its wording applies to all such state laws, without

regard to whether the FDA has made a finding to the contrary. Proposition 65 is such a law.
Second, the legislative history supports a broad construction of the savings clause. T
NLEA was sponsored by Representative Henry Waxman. When the House considered and
the NLEA, Congressman Waxman addressed certain changes made to the bill's language si
had been initially reported — changes that arose in the course of negotiations within the Com
on Energy and Commerce and in connection with input from private pa®#t.36 Congressiona
Record, 101st Congress, 2nd Session at 20414-21 (July 30, 1990) (statement of Mr. Waxma
These changes added the provision regarding construction, which narrowed the scope of the
preemption provision contained in the bill from when it was first reported by the Comnhéttekn

particular, Congressman Waxman explained wieyatiginal, more expansive preemption provisi

DASE
1cCE

Mitte

ol

was explicitly narrowedld. He deemed “most important[]” the principle that “the most compelling

argument for State regulation is where the States hdopted laws to protect the safety of their
citizens.” Id. at 20419. He explained that “[therefptbe [amended] preemption provisions in
H.R. 3562 explicitly permit the States to adopt requirements for warning about the ingredient
components of food.ld. Hence, the sponsor of the NLEA made clear the importance of exen
state safety laws from federal preemption.
The legislative intent behind the changes to the preemption provision was also memof

in a separate statement of inteldt. at 20418. That statement provides:

Section 403A(b)(1) [later enacted as Section 6(c)(2)] states that

section 403(a) does not apply to any requirement for a statement in

food labeling (including statements on the label) that provides a

warning concerning the safety of the food or a component of the food.

This section may be unnecessary because section 403 does not require

health warnings and therefore, by the terms of section 403A, state laws
requiring health warnings would not be preempted. Nevertheless,

25
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section 403A(b)(1) has been includeditwlerscorghat State laws

requiring warnings pertaining to the safety of foodsnatepreempted
Id. at 20419 (emphasis added). Following Congressman Waxman’s comments, Representat]
McMillen rose in support of passage of the bill, which he viewed as a “positive step toward n4
uniformity in food labeling,” but also voiced his “dgaointment that this legislation is silent on th
issue of health warnings.Id. at 20423. He explained that “[w]ithout national uniformity
requirements for health warnings on food labels, manufacturers are forced to continue opera
system of patchwork regulationsld. Notwithstanding Congressman McMillen’s statements
regarding the pitfalls of a patchwork of health warning regulations, the House passed the am
bill. Id. Health warnings were never incorporated into the NLEA or the related FDCA misbra
provisions.

The Senate hearings addressed the scope of preemption as well. Senator Metzenbay
discussed the “uniformity question” with the then-Commissioner of the FDA. Hearingon S. 1
Before the Senate Comm. on Labor and Human Resources, 101st Cong., 1st Sess. 13 at 24
(November 13, 1989). Senator Metzenbaum observed that while the NLEA included specific
preemption of nutrition provisions, it did “not preengiaite labeling laws in other areas, includin
pesticides and cancer warnings$d. Senator Metzenbaum indicated his view that uniformity in
food safety standards should be dealt with in a separate bill on food safety ldsudse FDA

Commissioner responded by acknowledging the benefits and challenges with achieving unifg
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Id. He specifically commented on Proposition 65, observing that at that time he did not see gny

particular area that was out of compliante. He indicated that the FDA would proceed on a

“case-by-case basis” and deferred to a letter from Jay Plager of the Executive Office of the

President.Id. That letter communicated to Congress that the Reagan administration had formplly

established a position (in collaboration with FDA Commissioner Young) that there would be *
Federal preemptive action — either by regulation or otherwise” with respect to Propositiodnas.
42. The administration of then-president Bush had revisited and adopted this position witho(
change.ld.

Later, during Senate consideration and passage of the NLEA, Senator Hatch stated:
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[T]he carefully crafted uniformity section of this legislation is limited
In scope. That section does not preempt or affect a requirement
respecting a statement in the labeling of food that provides for a
warning concerning the safety of a food or a component of a food. . . .
[A]lthough the provisions of this bill may not preempt a State warning
requirement . . . that very same State warning may be preempted by
virtue of the Constitution, another statutory provision, or agency
action. . . . [T]he limited preemption in this bill [is] only one step
toward expanding uniformity of labeling laws and food safety
requirements through existing law as well as future legislation.
136 Congressional Record, 101st Congress, 2nd Session at 33429 (October 24, 1990) (statsg
Mr. Hatch).

This legislative history weighs stronglyaigst preemption. “The case for federal
pre-emption is particularly weak where Congress has indicated its awareness of the operatio
state law in a field of federal interest, and has nonetheless decided to stand by both concept;
tolerate whatever tension there [is] between theyeth,555 U.S. at 575 (quotingonito Boats,
Inc. v. Thunder Craft Boats, In@l89 U.S. 141, 166-167 (1989)).

Third, preemption is particularly disfavored where state laws in exercise of traditional g
historic police powers to protect health and safety are rendered ineffédkardyy,958 F.2d at 943
(cautioning that courts should be “especially uniikéd find preemption of state laws that regula
health and safety), a point underscored by the legislative history of § 6(c)(2).

Finally, it is noteworthy that food manufacturers have petitioned Congress to enact
legislation expressly preempting state warnirguneements as to ingredients that the FDA has
deemed safeSeePeter Barton Hutt, Richard A. Merrill & Lewis A. Grossman, Food and Drug |
315 (4th ed. 2014). Such legislation was reported in 2000, 2004, and 2006, but no such legis
has been passedt.

In sum, the plain language of the NLEA, which is uncontradicted by its legislative histg
excludes state law safety warning requiremerms fthe scope of the NLEA’s express preemptio
provision. The legislative history illustrates tiingress specifically considered preempting sta
causes of action that require health warnings, such as Proposition 65 particularly as applied {

carcinogens. Congress explicitly declined to do so through express preemption. Pub.L. No.

101-535, § 6(c)(2) (21 U.S.C. § 343-1 note). Even if a case of express preemption could oth
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be made, the Proposition 65 warning here is saved from express preemption under the NLEA
Section 6(c)(2) because Proposition 65 unquestionably involves food safety and in particular
suspected carcinogens.

b. The FDA's Requlatory Finding That Caramel Color is Safe Does Not

Expressly Preempt Proposition 65

Defendant argues that the “identical to” standard encompassed in the FDA misbrandir
provisions applies with particular vigor here, besmas explained below, the FDA authorization
the descriptive term “caramel color” arguably encompasses the FDA'’s predicate determinatig
caramel color is safe which allowed caramel color to be listed as a color additive exempt fron|
certification. Importantly, that FDA determination was made under the Color Additive
Amendments, which predated the NLEA.
In 1960, thirty years before the enactment of the NLEA, the FDCA was amended to ag
Color Additive Amendments, which “establish[ed] an elaborate system for regulation of color
additives in the interests of safetyPub. Citizen v. Youn@31 F.2d 1108, 1109 (D.C. Cir. 1987).
The Color Additive Amendments, like the sectiafishe FDCA concerning food additives and neg
animal drugs, contains what is commonly known as the “Delaney Clalgseli relevant part, the
color additive Delaney Clause provides:
A color additive [. . .] shall be deemed unsafe, and shall not be listed,
for any use which will or may result in ingestion of all or part of such
additive, if the additive is found by the Secretary to induce cancer
when ingested by man or animal, or if it is found by the Secretary,
after tests which are appropriate for the evaluation of the safety of
additives for use in food, to induce cancer in man or animall.]

21 U.S.C. § 379¢e(b)(5)(B).

Thus, under the Color Additive Amendments, a “color additive may be used only after
[FDA] has published a regulation listing the additive for such uses as are Bafe.Citizen831

F.2d at 1109. As part of listing the additive as safe, the FDA may prescribe the conditions of

use and must either batch certify the additive or exempt the additive from the certification

requirement. 21 U.S.C. 8 379e(a). This includes a determination of safety. 8§ 379(e)(b)(4)(5).
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Here the FDA made a safety determination under the Color Additive Amendments in
permitting caramel color to be listed and exempt from certification. 21 C.F.R. 88 73.85; 182.]
21 U.S.C. 8 379¢e(b)(4); 21 U.S.C. § 379¢(b)(5)(B). Plaintiffs allege that Class IV caramel co
is found in the Pepsi Beverages and is created through an ammonia-sulfate process. CAC
The CAC identifies 4-Mel as a byproduct of themuiacturing of caramel color IV. CAC 11 19, 2
The FDA has determined that the additive described as caramel color includes caramel

manufactured with ammonium- and sulfate-containing compounds, such as that used in the F

| 23F
orin
T 18
2.

Peps

Beverages.See21 C.F.R. § 73.85(a)(2)(iii). Nonetheless, the FDA specifically approved “cara‘mel’

for use as a color additive after the agency concluded that caramel color is “generally recognjizec

safe when used in accordance with good manufacturing practice” and does not induce cancs
or animals at any level. 21 C.F.R. 88 73.85 (identifying the “color additive caramel” as the dg
brown material “resulting from the carefully controlled heat treatment” of certain food-grade

carbohydrates and subject to the use of food-grade acids, alkalis, and salts that may be emp
assist caramelization, finding “Caramel may be safely used for coloring foods generally, in ar
consistent with good manufacturing practice,” and exempting caramel from certification), 70.3
(“All color additives shall be labeled with sufficient information to assure their safe use and tg
a determination of compliance with any limitations imposed by this part and parts 71, 73, 74,

81 of this chapter.”); 182.1235 (Caramel “is generally recognized as safe when used in accot
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with good manufacturing practice”); 21 U.S.C. 8 379e(b)(4) (“The Secretary shall not list a cojor

additive under this section for a proposed use unless the data before him establish that such
under the conditions of use specified in the regulations, will be safe.”); 21 U.S.C. 8§ 379¢e(b)(5
In contrast with the NLEA, however, the Delaney Clause doekave a preemption
provision. Riegel,552 U.S. at 341 (Ginsburg, J., dissenting) (observing, more than 15 years a
enactment of the NLEA, that the Color Addéimendments, along with other FDCA amendme
requiring premarket approval, were not subject to any preemption ctauGeinpare21 U.S.C. §
379ewith § 343-1(a). Hence, express preemption does not apply to the specific safety deterr]

made by the FDA under Color Additive Amendments.

4 Indeed, Pepsi cites no preemption provision other than that provided under the NLE
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Even if the lack of a preemption provision in the Color Additive Amendments did not
complete the inquiry and the Court was to give effect to the more general preemption provisig
the subsequently enacted NLEA, the Court fithdg the FDA'’s regulatory finding regarding the
safety of caramel coloring does not exprepsgempt Proposition 65 under the NLEA. The FDA
safety determination is itself not a regulatiorftbe labeling of food,” 21 U.S.C. 343-1(a). Instea
it was a subsidiary finding predicate to a labeling determination. The ultimate preemption qu
turns on whether Proposition 65 conflicts with that ultimate labeling determination. As noted

Proposition 65 is not a requirement for the “labglof food of the type required by” Section 343(

DNS

|®N

PStic
AbOo

)

or 343(k). Furthermore, as discussed above, Congress intended the NLEA (and the misbranding

provisions) to cover “only nutrients or substanicefood that ‘nourish[;]”” the NLEA “does not in
any way regulate carcinogens or other, non-nuérisitbstances in foods.” H.R.Rep. No. 101-53§
at 7 (1990), reprinted at 1990 U.S.C.C.A.N. 33&837. Proposition 65 is therefore not subject tq
express preemption under the NLEA. 21 U.S.C. 343-3é6EPOM Wonderful134 S. Ct. at 2238
(noting “[i]t is significant that the complgxe-emption provision distinguishes among different
FDCA requirements” and preempts “only certain FDCA provisiors€§ als®1 C.F.R. 8§
100.1(c)(4) (discussing preemption of regulations that implement 21 U.S.C. 88 341, 343 and
preemption by implementing regulations of other FDCA provisions, such as the Color Additiv
Amendments).

In sum, considering (1) the plain language of the government statutes, (2) the presum
against preemption of the states’ historic police powdesitronic,518 U.S. at 485, (3) the related
requirement to accept, when plausible, the readiramn express preemption clause that disfavors
preemptionsee Altria,555 U.S. at 77, (4) the evidence of Congress’s intent not to regulate

carcinogens or include state warning laws under the NLEA’s express preemption provision, (

inclusion of a provision specifically saving state law claims based on warnings as to safety, a[:d (
P

Congress’s consideration and lack of action apaxific legislation that would expressly preem
warning requirements such as those under Proposition 65, the Court concludes thadit was
Congress’s clear and manifest intent to inclRdeposition 65 warning claims within the scope of

the NLEA’s express preemption clause. Moreover, the Color Additive Amendments and the
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Delaney Clause under which the FDA issueddtfety finding contain no express preemption
clause.

C. Material Misrepresentations

The CAC alleges a material misstatement in the form of a public statement regarding 1

btep

that Pepsi had taken to conform its beverages to state regulations. CAC 11 31; 40; 47-48. In the

light most favorable to Plaintiffs, the misstatement or omissions that Pepsi made in its public
statements and/or on its website is a deceptive claim regarding a consumer product. Pepsi li
pointed to no provision of the FDCA or FDA regudas that preempts claims based on such allg
misrepresentations, which are not alleged tombkided on product labels or packaging. As note
above, the alleged misstatements are independent of Proposition 65 compliance. The Court
concludes that these claims are not preempted, expressly or othekslisgma,2015 WL 1600205,
at *3 (holding claims of “deception as a result d¥ertising statements that contradicted the true
ingredients listed on the FDA-mandated label” are not preempted).

2. Implied Preemption

Having found that the NLEA does not exprggsleempt Proposition 65, the Court addres
implied preemption. In particular, the Court addresses field and conflict preemption; as to co
preemption, the Court examines both impossibility and obstacle preemption.

a. Field Preemption

As discussegupra,the NLEA provides that it “shall not be construed to preempt any
provision of State law, unless such provisiopxpressly preempted.” 21 U.S.C. § 343-1. The
NLEA's savings clause reflects that Congress “disavow[ed] any implied preemptiockivood,
597 F. Supp. 2d at 1032¢e also Turelg62 F.3d at 425. Instead, “Congress has explicitly statg
that it does not intend to occupy the field of food and beverage nutritional labeling; [] it permit
states to regulate subject matters covered by teANand its regulations provided that such stat
laws do not fall within the FDCA’s express preemption provisiom®&kwood 597 F. Supp. 2d at
1032.

Moreover, Congress enacted the FDCA to protect consumers and was cognizant of thie

existence of state law causes of actigviyeth 555 U.S. at 57MRiegel,552 U.S. at 341 (Ginsburg,
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J., dissenting) (observing that the Color Additive Amendment was enacted with common law
litigation, such as personal injury lawsuits, as “a prominent part of the legal landscape”). Thg
no federal private consumer remedy to enforce the FDCA. 21 U.S.C. 8 337(a) (“[A]ll such
proceedings for the enforcement [of the FDCA] . . . shall be by and in the name of the United
States”);POM Wonderful,134 S. Ct. at 2235 (2018Buckman Co. v. Plaintiffs’ Legal Comra31
U.S. 341, 349 n.4 (2001) (“The FDCA leaves no doubt that it is the Federal Government rath

private litigants who are authorized to file suit fmncompliance . . . .”). The absence of such a

tort

re i

br th

remedy evidences Congress’s determination “that widely available state rights of action provided

appropriate relief for injured consumersflyeth,555 U.S. at 574f. Cipollone, 505 U.S. at 518

(“That Congress requires a particular warning label does not automatically pre-empt a regulatory

field.”). The Court concludes that Pl&ffs’ claims are not barred by field preemption.

b. Conflict Preemption

The NLEA left open the possibility that warning requirements regarding food safety ma
preempted by federal law not amended by the NLEAePub. L. No. 101-535, § 6(c)(3) (21 U.S.
§ 343-1 note)see also Reid/80 F.3d at 967 n. 2. In general, “Congress’ enactment of a provis
defining the pre-emptive reach of a statute implies that matters beyond that reach are not
pre-empted.”Cipollone,505 U.S. at 517. Here, however, Section 6(c)(3), the third and final
provision of the NLEA'’s construction note, provides:

The amendment made by subsection (a), the provisions of subsection

(b) and paragraphs (1) and (2) of this subsection shall not be construed

to affect preemption, express or implied, of any such requirement of a

State or political subdivision, which may arise under the Constitution,

any provision of the Federal Food, Drug, and Cosmetic Act not

amended by subsection (a), any other Federal law, or any Federal

regulation, order, or other final agency action reviewable under

chapter 7 of title 5, United States Code.
Pub.L. No. 101-535, § 6(c)(3). Arguably then, Piifisi safety warning assertedly required unde
California law may be subject to implied preemption by a federal law that pre-dates (and was
unamended by) the NLEA.

As discussed above, there are two types of conflict preemption: (1) impossibility pree

and (2) obstacle preemption. Federal law preempts state law “where compliance with both fg
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and state regulations is a physical impossibilitylbrida Lime,373 U.S. 132, 142-43. A finding of

impossibility requires more than a showing of differences between federal and state standarg
impossibility arises only where there is an “inevitable collision between the two schemes of
regulation” that results in “impossibility of dual compliancéd’; Mut. Pharm. Co. v. Bartlett.33
S. Ct. 2466, 2485 (2018)impossibility pre-emption is a demanding defense, that requires the
defendant to show an irreconcilable conflict between federal and state legal obligations.” (intg
citations omitted))PLIVA, Inc. v. Mensingl31 S. Ct. 2567, 2577 (201{Ending impossibility
where it was “not lawful under federal law for the Manufacturers to do what state law requireq
them.”). Obstruction preemption arises where “the challenged state law stands as an obstac
accomplishment and execution of the full purposes and objectives of Condgtessby,530 U.S.
at 373 (citingHines,312 U.S. at 67). “What is a sufficient obstacle is a matter of judgment, to
informed by examining the federal statute as a whole and identifying its purpose and intende
effects.” Id.

Pepsi alleges that the Proposition 65 warning claim is preempted by the FDA's listing
caramel color pursuant to the Delaney Cldasas discussed above, the color additive Delaney

Clause provides:

15 Public Citizenanalyzed a challenge to the FDA's decision to list two color additives f
which the FDA's scientific review panel conded the “lifetime cancer risks of the substances
[were] extremely small,” ranging from one in nine million to one in 19 billiwh.at 1111. Public
Citizenconcluded that the Delaney Clause was not subjet tninimisexceptions even for
“exceedingly small (but measurable) risksd’ at 1113cf. Les v. Reilly968 F.2d 985, 990 (9th
Cir. 1992)(holding node minimisexception in provision of Delaney clause prohibiting food
additives that induce cancePublic Citizendid not discuss preemption.

Public Citizendistinguishedscott v. Food & Drug Administratioin which the Sixth Circuit
determined that the Delaney Clause “did not bar the permanent listing of D & C Green No. 5
where p-toluidine, a known carcinogen, was present in minute quantities as a chemical impu
the color additive.Scott v. Food & Drug Admin728 F.2d 322, 323 (6th Cir. 1984%cottreasoned
that “Congress distinguished between ‘pure dye’ and its ‘impurities’ in its list of factors for the
to consider under the General Safety Clause, but omitted ‘impurities’ as a factor under the D¢
Clause.” Id. at 325. Public Citizendid not disagree witBcott,finding meaningful the fact that the

dye “as a whole” had not been found to induce caneah. Citizen831 F.2d at 1118. Thus, whil¢

it is clear thaPublic Citizenconcluded that there was de minimisexception to the FDA’s
determination that the additive itself is generally sBtehlic Citizenconcluded that “[a]pplication
of ade minimisexception foiconstituent®f a color additive [ ] seems to us materially different
from use of such a doctrine for the color additive itseldl”’at 1119 (emphasis in original). In oth
words, Public Citizen acknowledges tllat minimisexceptions persist “on the periphery of the
Delaney Clause[],&.g.,where the carcinogen in question is a constituent impurity and the FDA
not “squeezed the scientific trigger” with respect to the dye as a whblat 1116-17, 1119.
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A color additive [. . .] shall be deemed unsafe, and shall not be listed,
for any use which will or may result in ingestion of all or part of such
additive, if the additive is found by the Secretary to induce cancer
when ingested by man or animal, or if it is found by the Secretary,
after tests which are appropriate for the evaluation of the safety of
additives for use in food, to induce cancer in man or animal[.]

21 U.S.C. § 379e(b)(5)(B).

Specifically, Pepsi argues that Proposition 65’s warning requirement for 4-Mel is
inconsistent with the FDA'’s finding that caramel color is safe even though it contains 4-Mel.
discussed above, the Delaney Clause is not subject to an express preemption provision. Th¢
reason for this. The D.C. Circuit Rublic Citizen v. Youn@g31 F.2d 1108 (D.C. Cir. 1987)
discussed the legislative history of the DelaneguSé at length. That legislative history reveals
that, unlike the NLEA, the Delaney Clause did not seek to resolve a patchwork of state
requirements. Instead, the Delaney Clause was borne out of “intense congressional concern
cancer risks from man-made substancéaub. Citizen831 F.2d at 1113. Congress acted out of
apparent intent to “do everything possible to put persons in a position where they will not
unnecessarily be adding residues of carcinogens to their tileat 1114 (quoting hearing
testimony of Arthur S. Flemming, Secretary addith, Education, and Welfare). Thus, the safety
determination and related decisions not to set limitations on caramel color’s use under the D4
Clause were intended to set only a regulatilmgr, not a ceiling, that does not bar state law
remedies.See Wyethh55 U.S. at 582 (Breyer, J., concurring) (agreeing that the FDA's regulat

governing the content and format of prescription drug labels, which expressly maintained tha

FDA's premarket label approval established a regulatory ceiling with preemptive effect, did n

reflect a lawful specific regulation that deteredhand described when the FDA'’s premarket labg

approval served as both a regulatory floor and a ceilgag);also In re BPAZ009 WL 3762965, at
*4 (“[T]he FDA’s approval of BPA as safeithiout labeling requirements establishes only a
regulatoryminimum nothing in these regulations either required or prohibited Defendants fron
providing the disclosures sought by Plaintiffs.” (emphasis in original)).
As for implied conflict preemption, it is not impossible for Pepsi to comply with the FDA

labeling regulation allowing use of the term “caramel color” while at the same time including &
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Proposition 65 warning. It can do both. Thus, there is no impossibility conflict preemption under

Florida Lime Crosby,530 U.S. at 37;f. Allenby, 958 F.2d at 949 (stating “the proper approach is

to reconcile the operation of both statutory schemes with one another rather than holding that on

has been completely ousted” and compliance with both FIFRA and Proposition 65 was possi
Nor is there obstruction preemption; Proposition 65 is not an “obstacle to the
accomplishment and execution” of Congress’s “full purposes and objectives” in enacting the
Delaney ClauseCrosby,530 U.S. at 373. Proposition 65’s warning requirement does not ban
affected compounds permitted by the FDA; it merely requires a warBiegCal. Health & Saf.
Code § 25249.6. The purpose of the Proposition 65 warning requirement is to allow consum
make informed choicesSee Dowhal32 Cal. 4th at 934-35. The fact that Proposition 65 might

require safety warnings more protective of the public as to potential carcinogens would not o

Dle).

2r'S |

DStrL

the purposes and objectives of the Delaney Clause. As noted above, the Delaney Clause sefts a

minimum floor, not a ceiling, on consumer protection from carcinogense BPA,2009 WL
3762965, at *4.Cf. Wyeth555 U.S. at 570 (“And the very idea that the FDA would bring an
enforcement action against a manufacturer for sthemgtg a warning . . . is difficult to accept —
neither Wyeth nor the United States has identified a case in which the FDA has dore.s0.”);
Allenby,958 F.2d at 947 (9th Cir. 1992) (“It seems implausible that the EPA would prosecute
company for, in essence, complying with Proposition 65.”).

The more protective warning requirement of Proposition 65 does not prevent the Dela
Clause from achieving its vigorous anti-cancer purpose, reflecting Congress’s “willingness to
extreme steps to lessen even small risks [of cancBg€ Pub. Citizer831 F.2d at 111%ee also
Wyeth 555 U.S. at 574, 581 (declining to find that sti@tilure-to-warn claims obstruct the federa
regulation of drug labeling where, among ottiengs, “Congress enacted the FDCA to bolster
consumer protection against harmful products”).

In undertaking “extreme steps” to prevent cancer through the passage of the Delaney
Congress eschewed any attempt to strike a particular balance between the safety interests o
public and the financial interests of indust§eePub. Citizen831 F.2d at 1113. Congress

considered the opposing views of various industry and manufacturing intergsth¢ Toilet
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Goods Association, the Manufacturing Chemistsociation, the Pharmaceutical Manufacturers

Association, the Certified Color Industry Committee, and Eli Lilly & Co.) and specifically decli

hed

to yield on its position on public safetaee generalljHearings on H.R. 7624 & S. 2197, Before the

House Comm. on Interstate and Foreign Commerce, 86th Cong., 2nd Sess. (January 26, 27,
February 10, 11, March 11, April 5, 6, and May 9, 1966 alsdH.R.Rep. No. 1761, 86th Cong.,
2d Sess. at 13 (1960) (noting that industry witnesses had objected to and proposed changes
“anticancer clause” and “all of the proposed changes were rejected by the committee” becau
proposals would “weaken the present anticancer clauBeb), Citizen831 F.2d at 1114-15 & n.7
(discussing same). Therefore the driving impetus of the Delaney Clause was not concern for
manufacturers, but rather the overriding “imperative” to “protect the public from deliberate
introduction of additional carcinogenic materials into the human environméh®.Rep. No.
1761, 86th Cong., 2d Sess. at 12 (1960) (quotaagihg testimony of Arthur S. Flemmindlub.
Citizen831 F.2d at 1114 (discussing same).

Hence, this is not a case where Proposition 65 interferes with a more nuanced balanc
by Congress or by delegation to the FDA acting under the Delaney Clhesa&Vyetlh55 U.S. at
575 (rejecting argument that FDA'’s determination “that a drug is safe and effective under the
conditions set forth in its labeling” requires a presumption that the agency “performed a preci
balancing of risks and benefits and [. . .] eshled a specific labeling standard that leaves no rg
for different state-law judgments”Cf. Local 20, Teamsters, Chauffeurs & Helpers Union v.
Morton, 377 U.S. 252, 259-60 (1964) (“If [state law] can be applied to proscribe the same typg
conduct which Congress focused upon but did not proscribe [. . .] the inevitable result would
frustrate the congressional determination to leave this weapon of self-help available, and to |
balance of power between labor and management expressed in our national labor padge’);
76, Int’'l Ass’n of Machinists & Aerospace Workers, AFL-CIO v. Wisconsin Employment Relat
Comm’n,427 U.S. 132, 141 n.4 (1976) (“[In the NLRA and LMRA] Congress struck a balance
protection, prohibition, and laissez-faire in resgeainion organization, collective bargaining, an
labor disputes that would be upset if a state caldd enforce statutes or rules of decision resting

upon its views concerning accommodation of the same interests.” (quotation omitted)). Nor i
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case where the FDA has required a more refineding requirement that state law would dilute.
Cf. Dowhal,32 Cal. 4th at 934-3%emphos775 F.3d at 623 (finding preemption where FDA'’s

regulations specifically indicate when manufaetsrmust provide warnings about fluoride in

bottled water). Hence, the Proposition 65 warning at issue here is entirely consistent with the

Delaney Clause’s purpose of eliminating the risk of cancer caused by foods. Obstacle preen
does not apply.

Finally, as noted above, where the “regulated conduct touche][s] interests so deeply ro
local feeling and responsibility,” preemption will not be inferred absent clear congressional in
Sears, Roebuck & Co. v. San Diego Cnty. Dist. Council of Carped®84).S. 180, 183 (1978)).
California’s exercise of its police power to protde health and safety of its citizens is a matter

deeply rooted in local feeling and responsibility. The Delaney Clause should not lightly be

14

ptic

ptec

ent.

construed to “sweep away” state laws concerning health and safety, which are matters traditipna

subject to state regulationd.; Allenby,958 F.2d at 94%.
For the foregoing reasons, the CADENIES Pepsi’s motion to dismiss the state law clair
alleged in the CAC under a theory of preemption.

D. Primary Jurisdiction Doctrine

Primary jurisdiction “comes into play whenever enforcement of the claim requires the
resolution of issues which, under a regulatory scheme, have been placed within the special
competence of an administrative body; in such a case the judicial process is suspended peng
referral of such issues to the administrative body for its viewsited States v. W. Pac. R. C852
U.S. 59, 63-64 (1956).

Primary jurisdiction is a “prudential” doctrine “under which a court determines that an
otherwise cognizable claim implicates technical and policy questions that should be addressg
first instance by the agency with regulatory authority over the relevant industry rather than by

judicial branch.” Clark v. Time Warner Cabl&23 F.3d 1110, 1114 (9th Cir. 2008id, 780 F.3d

16 If Congress thought Proposition 65 suits as to safety warnings “posed an obstacle t

ling

bd in
the

D its

objectives, it surely would have enacted an express pre-emption provision at some point during t

FDCA'’s 70-year history.”"Wyeth,555 U.S. at 574 (holding federal drug labeling laws under the
FDCA did not preempt state tort claim basm failure to warn). As discussed ak, it has not
done so.
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at 966. As such, application of the doctrine is “committed to the sound discretion of the court.

Syntek Semiconductor Co. v. Microchip Tech. B@7, F.3d 775, 781 (9th Cir. 2002).

There is not a “fixed formula” for when to apply the doctrine of primary jurisdictivn.
Pac. R. Co.352 U.S. at 64. Nevertheless, the Ninth Circuit considers the following four factof
applying the primary jurisdiction doctrine: “(1) [a] need to resolve an issue that (2) has been
by Congress within the jurisdiction of an administrative body having regulatory authority (3)
pursuant to a statute that subjects an industry or activity to a comprehensive regulatory authg
(4) requires expertise or uniformity in administratio©lark, 523 F.3d at 1115 (quoting Syntek,
307 F.3d at 781)avel Commc’ns, Inc. v. Qwest Corp60 F.3d 1075, 1086-87 (9th Cir. 2006)
(quotingUnited States v. Gen. Dynamics Cog28 F.2d 1356, 1363 (9th Cir.1987)). The Ninth
Circuit has recently emphasized that “efficiency” is a “deciding factor” in whether primary
jurisdiction applies.Astiana,2015 WL 1600205, at *JReid,780 F.3d at 967.

If primary jurisdiction applies, a district cowgthould enable a “referral” of the issue to the
relevant agencyClark, 523 F.3d at 1115. In practice, this does not require an agency ruling; *
court merely stays or dismisses proceedings to allow the plaintiff to pursue administrative
remedies.”ld.; see also SynteB0O7 F.3d at 782 (noting that where there is primary jurisdiction
case should be dismissed without prejudice so that the parties may pursue their administratiy
remedies”). A stay, rather than a dismissatewuired where “further judicial proceedings are
contemplated” or where prejudices-g.,the potential running of the statute of limitations during
administrative proceedings — may unfairly disadvantage the paftgtgmna,2015 WL 1600205, at
*6.

The circumstances requiring application of the primary jurisdiction doctrine have been
described as “limited.”Clark, 523 F.3d at 1114Astiana,2015 WL 1600205, at *5. In general,
before “finding that judicial deferral is wanted” a court should ensure that there was
“Congressional intent to place the initial consideration of an issue with an agé&sey."Dynamics
Corp.,828 F.2d at 1370 n.13. The Ninth Circuit has cautioned that “the doctrine is not desigr
‘secure expert advice’ from agencies ‘every time a court is presented with an issue conceival

within the agency’s ambit.”Clark, 523 F.3d at 1114 (quotirgrown v. MCI Worldcom Network
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Servs., Inc.277 F.3d 1166, 1172 (9th Cir. 2008¢e also Reid780 F.3d at 966Primary
jurisdiction “is to be used only if a claim requiresolution of an issue of first impression, or of a

particularly complicated issue that Congress has committed to a regulatory ageindstiana,

2015 WL 1600205, at *T)avel, 460 F.3d at 1086. At the motion to dismiss stage the “question is

whether any set of facts could be proved Wwhimuld avoid application of the doctrineDavel,
460 F.3d at 1088.

In this case, Pepsi stresses that the FDA has stated that it is currently considering whg
more stringent guidelines are needed regarding exposure to 4-Mel from Class Il and Class |
caramel coloring. In a document available on the FDA’s website and entitled “Questions &
Answers on Caramel Coloring & 4-Mel” the FDA has stated:

[The FDA] is currently reviewing all available data on the safety of
4-MEI and is reassessing potential consumer exposure to 4-MEI from
the use of Class Ill and Class IV caramel coloring in food products.
This safety analysis will help FDA determine what, if any, regulatory
action needs to be taken. Such actions could include setting a limit on
the amount of 4-MEI that can be present in caramel coloring.
However, in the interim, FDA is not recommending that consumers
change their diets because of concerns about 4-MEI.
Docket No. 83-2, RJIN, Ex. A. The FDA has alsoestdhat it plans to “further investigate[]” 4-M¢g

exposures by, among other things, conducting analysis of general exposures, including from

food products, and analyzing 4-Mel in caramel color samples. Docket No. 83-4, RJN, Ex. B2,

FDA has also stated that it is considering citizen petitions, such as those from Consumer Rey

bthe

othe
Tt

DOILS

the Center for Science in The Public Interest, which have advocated for more restrictive regujatio

particularly as to how caramel color is permitted to be processed and lalokjeste alsdocket
Nos. 83-10, 83-11.

Nevertheless, the Court concludes that Plaintiffs’ allegations regarding Pepsi’s materig
misleading public statements as well as its failure to warn under Proposition 65 do not clearly

within the labeling jurisdiction of the FDA. This particularly so where Congress has stated tha
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the NLEA labeling requirements, which Plaintiffs primarily rely upbde not regulate carcinogengs.

SeeH.R.Rep. No. 101-538, at 7 (1990), reprinted at 1990 U.S.C.C.A.N. 3336, 3337.

More importantly, to the extent the FDA has stated any intent to take action, the FDA
appears to have stated that it is solely considering tightening its restrictions on 4-Mel.
Consequently, dismissing or staying as a matteriafary jurisdiction is not indicated here becau
even “if the FDA were to [take action to regulate the labeling and permitted amounts of 4-Me
stringently,] federal law would not disposf plaintiffs’ state law claims.’Lockwood 597 F. Supp.
2d at 1035. Moreover, as noted above, states are free to impose stricter warnings regarding
carcinogens than those required under federal law. The Court thus concludes that Pepsi hag
shown that “efficiency,” which is the “decidingdtor” in primary jurisdiction referrals, would be
served by a stayRhoades v. Avon Products, In604 F.3d 1151, 1165 (9th Cir. 2007).

Moreover, with respect to the FDA'’s &ority as to the FDCA'’s Color Additive
Amendments, at least one of the citizen petitions at issue was submitted to the FDA more tha
years ago.SeeDocket No. 83-11 (CSPA citizen petition, dated February 16, 2011). Consequq
there does not appear to be any imminent FDAma&ing that would create a risk of inconsister
rulings. See Reid/80 F.3d at 966 (declining to invoke the FDA'’s primary jurisdiction where th¢
FDA had not indicated it would issue a new rule in over a decselealso Astian&015 WL
1600205, at *5 (“Common sense tells us that even when agency expertise would be helpful,
should not invoke primary jurisdiction when the agency is aware of but has expressed no intg
the subject matter of the litigation.”).

Furthermore, the issues raised by Plaintiffs’ claims, particularly its state law
misrepresentation claims, do not clearly requieeRDA’s expertise or benefit from uniformity in
administration.See Reid780 F.3d at 967 (“The issue that this case ultimately turns on is whet
reasonable consumer would be misled by [Defatisfamarketing, which the district courts have
reasonably concluded they are competent to addressealso Chacanaca v. Quaker Oats C62

F. Supp. 2d 1111, 1124 (N.D. Cal. 2010) (rejecting application of primary jurisdiction doctrine

17 Defendant has cited two regulationsgmrtedly governing warnings, (21 C.F.R. 8§ 101.

101.4), yet these regulations appear to pertain to standards of identity under the NLEA.
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claims that of misleading marketing, because “courts are well-equipped to handle” such statg
challenges in the food labeling arenayrkwood 597 F. Supp. 2d at 1035 (declining to apply
primary jurisdiction doctrine because definition of “all natural” was not “technicidfes v.
ConAgra Foods, Inc912 F. Supp. 2d 889, 898-99 (N.D. Cal. 2012pnhart v. Nature’'s Path
Foods, Inc.No. 5:13-CV-0492-EJD, 2014 WL 1338161, at *7 (N.D. Cal. Mar. 31, 2014)
(“Defendant has not demonstrated that this €Coould not determine whether such claims are
misleading without FDA expertise."3oya,2015 WL 1411336, at *12 (holding resolution of stat
law claims does not require FDA expegtisr undercut uniformity in regulation).

Finally, although both the Proposition 65 afeand FDA regulations do involve some
scientific analysis of the actual health and safety risk of 4-Mel in Pepsi beverages, invoking tf
primary jurisdiction doctrine would frustrate positis&ate law on this precise subject. The state

California has evaluated and made a public safety determination. Dismissing or staying the

enforcement action at bar, preventing an adjudication on the merits, would be inconsistent with

Congress’s desire to leave to the states rooemaot food safety warning laws as discussed abo
The Court thereforBENIES Pepsi’'s request to dismiss or stay the action under a theory of pri
jurisdiction.

E. Abstention in Favor of Pending State Action

-law

112

e

e.

mar

Pepsi also seeks to dismiss based on abstention. Abstention in favor of a parallel state ac

may be proper due to considerations of “[w]igdi¢ial administration giving regard to conservatiq
of judicial resources and comprehensive disposition of litigatiblakash v. Marciand82 F.2d
1411, 1415 (9th Cir. 1989) (quotit@plorado River Water Conserv. Dist. v. United Stad@<], U.S.
800, 817 (1976)). Such cases are “rare,” “limited,” and “exceptional,” with “only ‘the clearest
justifications,” supporting abstentiorR.R. St. & Co. v. Transp. Ins. C656 F.3d 966, 977-78 (9t
Cir. 2011) (quotingColorado River424 U.S. at 818-19).

In determining whether to stay a case pursuant to Colorado Rigeyrts in the Ninth

Circuit consider eight factors:

18 “We generally require a stay rather than a dismisfIR. St.656 F.3d at 983 n.8 (9th
Cir. 2011).
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(1) which court first assumed jurisdiction over [the case]; (2) the

inconvenience of the federal forum; (3) the desire to avoid piecemeal

litigation; (4) the order in which the forums obtained jurisdiction; (5)

whether federal law or state law provides the rule of decision on the

merits; (6) whether the state court proceedings can adequately protect

the rights of the federal litigants; (7) the desire to avoid forum

shopping; and (8) whether the state court proceedings will resolve all

issues before the federal court.
R.R. St.656 F.3d at 978-79. In this analysis, “[n]o one factor is necessarily determinative; a
carefully considered judgment taking into account both the obligation to exercise jurisdiction
combination of factors counseling against that exercise is requi@adrado River4d24 U.S. at
818-19. In other words, the decision does not “rest on a mechanical checklist, but on a caref|
balancing of the important factors as they apply in a given case, with the balance heavily wei
favor of the exercise of jurisdictionMoses H. Cone Mem’l Hosp. v. Mercury Const. CatfQ
U.S. 1, 16 (1983).

Nevertheless, certain of the eight factors are “dispositilr@él Corp. v. Advanced Micro
Devices, Inc.12 F.3d 908, 913 (9th Cir. 1993). In particular, “substantial doubt as to whether
state proceedings will resolve the federal action precludes the granting of aldtagée also
Holder v. Holder 305 F.3d 854, 868 (9th Cir. 2002) (“Because there is substantial doubt that §
determination in the custody proceeding will resolve all of the issues in Jeremiah’s federal Hg
Convention petition, we conclude that the district court abused its discretion in staying
proceedings.”). Where there is such doubt as to resolution of the federal aCi@oraalo River
stay is precluded, and the additional factors need not be considieteld12 F.3d at 915 n.7.

In this case, Pepsi argues that the Court should abstain from adjudicating this action if

of a pending state actio@enter for Environmental Health v. Pepsi Beverages &@al., No.

RG14-711020 (Alameda Super. Ct., filed Jan. 23, 2014); see Docket No. 83-12 (“CEH Comp

hnd

ghte

the

L fine

lgUE

 ligl

aint

The state case, however, only alleges a claimi@dation of Proposition 65, and does not allege @any

other misstatements or violation of the UCL and CLRFampareCAC 1 71-90 with CEH

Complaint. Correspondingly, the CEH action seeks recovery of civil penalties under Proposifion

and does not seek monetary damages and restitution on a class basis as this actibntiobes.

Ninth Circuit law, “even when a concurrent st@roceeding might address issues relevant to a
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federal action, the rule is that the federal proceeding should go forwadnitéd States v.
Rubensteind71 F.2d 288, 293-94 (9th Cir. 1992). “Abstention is the exceptiloh.'Given the fact
of the broader remedies sought herein and the fatt#értain of Plaintiffs’ claims that are not bas
directly on Proposition 65, the Court concludes that there is substantial doubt that the state
proceedings will resolve the federal action; this precludéslarado Riverstay. Intel, 12 F.3d at
913.

It is true that a partial stay is permissible and does not run aftntedbbr Holder. See
Daugherty v. Oppenheimer & CdNp. 06-7725-PJH, 2007 WL 1994187, at *5 (N.D. Cal. July 5,
2007) (staying third through eleventh causes of action as “substantially similar” to state claim
because the dispute concerns the same core factual issues of proper classification of employ,
whether employer denied overtime pay and meal and rest breaks)Countrywide Fin. Corp.

Derivative Litig.,542 F. Supp. 2d 1160, 1172 (C.D. Cal. 2008) (agreeing with Daugherty and

ed

€ees

staying only “state law merger-related class action claims that are proceeding in nearly identical

form in Delaware, under the same laws” and not derivative claBespsAmerica, Inc. v. lronridge

Global, LLC,---F. Supp. 3d---, 2014 WL 5638045, at *12 (C.D. Cal. Nov. 3, 2014). Nonethele
partial stay can affect the balance of other factors uddkrado River In particular, the third
factor, the desire to avoid piecemeal litigation, is not well-served in this case by a partial stay
Moreover, in light of the federal courts’ “virtually unflagging obligation to exercise the jurisdict
conferred upon them by the coordinate branches of government and duly invoked by litigantg
abstention, even on a partial basis, is not warranted in this Jaged States v. Rubenste@y,1
F.2d 288, 293 (9th Cir. 1992) (quotation omitted). The CO&MIES Pepsi’'s request that it
abstain from adjudicating this action.

.  CONCLUSION

For the reasons discussed herein, the GBRANTS Defendant’s motion to dismiss
Plaintiff Ibusuki’s Proposition 65 claims on notice grounds. Otherwise, the DBINIES Pepsi's
motion to dismiss. Plaintiff Hall's Propositid@d notice was timely, because she did not comme
a Proposition 65 action until she added a direaitrcunder Proposition 65 in the CAC after giving

notice. Plaintiffs’ claims arising out of materraisrepresentation in Pepsi’s public statements a
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out of the alleged violation of Proposition 65 are not preempted. The @BNIES Defendant’s
motion to stay or dismiss under primary jurisdiction and abstention doctrines.
This order disposes of Docket No. 82.

IT 1S SO ORDERED.

Dated: June 5, 2015

EDé;; M. CHEN

United States District Judge
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