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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

GLEN MARCH, No. C 14-00512 Sl
Plaintiff, ORDER
- GRANTING DEFENDANTS’ MOTIONS
V. TO DISMISS WITH LEAVE TO AMEND
TWIN CITIES POLICE AUTHORITY, et. al., - GRANTING SPECIAL MOTION BY
DEFENDANTS WOODRUFF AND
Defendants. RIMES TO STRIKE AND FOR

/ ATTORNEY’S FEES

Presently before the Court are the followingehmotions: (1) a motion by defendants Cen
Marin Police Authority successortioe Twin Cities Police Authority,James Shirk, David Woo, Jen

McVeigh, and Hamid Khalili (“the Police defendants”) to dismiss plaintiff's first amended comp
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aint

(2) a motion by defendants City of Larkspur, LemhRifkind, Dan Schwarz, Robert Sinnott, ahd

Cynthia Huisman (“the City defendants”) to dismiss plaintiff's first amended complaint; and

motion by defendants Sky Woodruff and Anita Rimeditmiss plaintiff's first amended complair

to strike claims 7 and 8 from the first amendedplaint under California’s Anti-Slapp Law, and for

attorney’s fees. Docket Nos. 21, 22, 25. On July 10, 2014, the Court took the matter under sulj

Docket No. 51. For the reasons set forth below, the Court GRANTS defendants’ motions to

! The Central Marin Police Authority is thecsiessor police entity tthhe Twin Cities Police
Authority, which no longer existsDocket No. 21 at 1 n.1; Dockbio. 18, First Amended Complai
(‘FAC”) 11 2-3.

20n May 15, 2014, defendants Central Marin &oAuthority, Shirk, Woo, and McVeigh file
the present motion to dismiss. Docket No. 21. On June 9, 2014, defendant Khalili filed a n
joinder in the previously filed motion to dismiss. Docket No. 44.

3)
t,

mis

disn

[®X

ptice

Dockets.Justia.cq

m


http://dockets.justia.com/docket/california/candce/3:2014cv00512/274244/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2014cv00512/274244/56/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

WITH LEAVE TO AMEND, and the Court GRANT8efendants Woodruff and Sky’s special mot

to strike and motion for attorney’s fees.

BACKGROUND

The following allegations are taken from the Esnended Complaint. Plaintiff is a form
resident of the City of LarkspurDocket No. 18, FAC T 1. In April 2007, plaintiff purchased a fiy
upper house at 143 Madrone Avenue, Larkspur, CA 94@39.36. Plaintiff's home was near Arroy
Holon Creek.Id. 1 37.

Plaintiff submitted a proposed project to thigy®f Larkspur that required a flood pla
determination.Id. 11 38-42. In 2009 and 2010, an Assistant Planner for the City of Larkspurn
flood plain determinations on plaintiff's proposalld.  42. Plaintiff disagreed with the
determinations and obtained a letter of map amendment (“LOMA”) from the Federal Eme

Management Agency (“FEMA”), which determined the base flood elevation (“FEMA BFE”) g

creek in the vicinity of the propertyd. § 45-48. On February 9, 201Be Flood Plain Administrator

for the City of Larkspur accepted the FEMA BHi#t later in February 2012, the Interim Plann
Director refused to recognize the FEMA BFH. 11 50. Plaintiff alleges that from March 2012
August 2012, he attempted to resolve the sibmatirough several communications with then Ma
and City Councilman Leonard Rifkind, City Manadean Schwarz, and other city officialkl. 1 52-
67. On August 7, 2012, the City’s Flood Plain Administrator again accepted the FEMA BFE
Planning Commission hearing date was set for August 28, 2612 62, 64.

On August 11, 2012 at approximately 11:30 p.m.piihad a conversation with Sean McLe

at alocal dive bar. FAC 1 68. Ritff alleges that he was being sastic and facetious and that he

not make any criminal threats during the conversaliotplaintiff does not allge what he actually sald
e

to Mr. McLeod during this conversatiotd. 1 18, 70-71. Plaintiff allegéisat he never mentioned t
name Daryl Philips or the name Leonard Rifkind. 1 100, 120.

The following morning, Mr. McLeod spoke to Dep@ity Manager Robert Sinnott and told h
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that plaintiff made threatening statements about three pgdpheC {1 76-77. Plaintiff alleges thpat
during the conversation, Mr. McLeod did not idenBiyilding Official Daryl Philips or Mayor Rifkind
Id. 119 103, 122. At 11:02 a.m. that same day, Mr. Sirseoit an email to Captain Shirk of the Central
Marin Police Authority summarizing his conversatiwith Mr. McLeod about the alleged threatd.
1 79. In the email, Mr. Sinnott stated that piiffinold Mr. McLeod thathe was going to kill Mayof
Rifkind and Building Official Daryl Philips.ld. § 82; Docket No. 12, Request for Judicial Notice
(“RIN”) Ex. 1 at 8 Mr. Sinnott also stated in the emaitiduring his conversation with Mr. McLeoq,
plaintiff stated that “he ‘chaseddimayor out to the freeway a few days ago with the intent to do harr
but couldn’t catch up to him.” Dzket No. 12, RIN Ex. 1 at 8. Plaintiff alleges that Mr. Sinnott khew
that the claims in the email were false becavdseMcLeod did not identify Building Official Dary
Philips or Mayor Rifkind.Id.  80. Captain Shirk informed MayRifkind’s wife and Mr. Philips about
the alleged threats and forwarded the email to Detective \Mo§f 84-87.
At approximately 3:30 p.m. on August 12, 2012, detective Woo began interviewing M
McLeod. FAC T 95. During the interview, Mr. Meod told detective Woo that Mr. Philips was ot
mentioned during his conversation with plaintifti. § 106. Mr. McLeod told detective Woo that,
instead, a foreign sounding name was mentioned] 108. Detective Woo suggested that the name
might have been Hamid Shamsapour because sighe@anly person detective Woo knew that worked
for the city with a foreign sounding namiel. 1 109-110. It appears that plaintiff's alleged statements
regarding Mayor Rifkind were discussed during thterview, but plaintiff's allegations are unclear.
See id.qf 127-28 (“During the interview, Defendant Detective Woo continued that the ‘Mayor
Defendant Detective Woo did not attempt to idgnahother name.”). Plaintiff alleges that the

3 Plaintiff does not allege the identities of these three people.

“ Mr. Sinnott’s email was attached to the petitfor workplace violence restraining orders that
was filed by defendant Rimes with the Marin CquSuperior Court. Docket No. 12, RIN Ex.|1.
Accordingly, pursuant to Federal Rule of Evide264, the Court takes judicial notice of the email
because it is a matter of public recofeke Lee v. City of Los Angel250 F.3d 668, 688-89 (9th Cir.
2001). However, the Court notes that it only takes judicial notice of the contents of the emdil. ~
Court does not judicial notice of email foretkruth of the matters asserted theresee In re Bare
Escentuals, Inc. Sec. Litjgid5 F. Supp. 2d 1052, 1067 (N.D. Cal. 2010).
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interview ended after he was taken into custodiy. T 95.

On August 12, 2012 at a little after 4:00 p.m., plaintiff was arrested by the San Mateo
Department at the request of Detective WdeAC 1 19-20. Plaintiff aliges that Officer McVeigh an
Sergeant Khalili assisted in the arrddt.|[1 92-93. Plaintiff posted baihd was released from jail afts
midnight on August 13, 2012d. 1 99. On September 21, 2012, the Marin County District Atto
filed two felony counts against plaintiff for makingromal threats in violation of California Pen
Code § 76 before the Superioo@t of California, Marin CountyFAC { 22. Count 1 was for makir
criminal threats against Mayor Rifkind, and Co@nwas for making criminal threats against N
Sinnott. Id. { 23-24. On October 9, 2012, the Supe@iourt sustained plaintiff’'s demurrer ai
dismissed Count 2d. § 25. On July 18, 2013, after plaintiff faipated in and completed a diversi
program, the Superior Court dismissed Counidl 1 26-32.

On February 3, 2014, plaintiff, proceeding pm filed a complaint against defendants T
Cities Police Authority, Central Marin Police AuthgriCity of Larkspur, Leonard Rifkind, Larry Wo(
Dan Schwarz, Todd Cusimano, James Shirk, Dawad Wera Hicks, Jenna McViegh, Monte Deign

Robert Sinnott, Cynthia Guisman élliroft, Anne Moore, Sky Woodfijand Dennis Reinhart. Dock(
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No. 1, Compl. On April 10 and 14, 2014, the defendfillets motions to dismiss and motions to strike

plaintiff's complaint. Docket Nos. 9-11. Oviay 1, 2014, plaintiff filed a first amended complal
(“FAC"), mooting the defendants’ motions. Dock&i.18. The FAC names dsefendants Twin Citie

Police Authority, Central Marin Police AuthorityjtZ of Larkspur, Leonard Rifkind, Dan Schwali

nt
3

Z,

James Shirk, David Woo, Hamid Khalili, Jenna\kéigh, Robert Sinnottt, Cynthia Huisman, Sky

® Plaintiff alleges that prior to interview, @etive Woo was informed that Mr. McLeod wou
not confirm that Len Rifkind was mentioned dwihis conversation with plaintiff. FAC 1 88, 13

Id
6.

® On the same day as his arrest, Augus2@22, Detective Woo and Officer McVeigh obtained

three emergency restraining orders protecting®i&ifkind, Mr. Sinnottand Mr. Shamsapour, whig
expired on August 17, 2012. FAC Y 2bn August 17, 2012, defendantitenRimes on behalf of th
City of Larkspur filed a petition in Marin Countyferior Court for a work place violence restrain
order naming Mayor Rifkind, Mr. Sinnottnd Mr. Shamsapour as protected persdds{ 33, at 28
On October 5, 2012, the petition was amended to remove Mr. Shamsapour as a protectettpg
1 34. Also on October 5, 2012, the Marin County Swp&ourt, after a hearing, granted the petiti
which named Mayor Rifkind and M8&innott as protected persond. § 35. The restraining order w
expire on October 5, 2015d.
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Woodruff, and Anita Rimesld.

By the present motions, all of the defendants move to dismiss the FAC pursuant to Fede
of Civil Procedure 12(b)(6) for failure to state aiol. Docket Nos. 21, 22, 25. In addition, defendd
Woodruff and Rimes move under California’s Anti-Sldgyp to strike claims seven and eight from {

FAC and for attorney’s fees. Docket No. 25.

LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss fiaintiff must allege “enough facts to stat

claim to relief that is plausible on its facaBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007). THis

“facial plausibility” standard requisethe plaintiff to allge facts that add up to “more than a sh

possibility that a Defendant has acted unlawfullA$hcroft v. Igbal129 S. Ct. 1937, 1949 (2009).

While courts do not require “heightened fact plegdof specifics,” a plaintiff must allege fag
sufficient to “raise a right to relief above the speculative lev&lwombly 550 U.S. at 544, 555. “4

pleading that offers ‘labels and conclusions’ ofdamulaic recitation of the elements of a cause
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action will not do.” Igbal, 556 U.S. at 678 (quotingvombly 550 U.S. at 555). “Nor does a complafint

suffice if it tenders ‘naked assertion[s] ward of ‘further factual enhancement.”ld. (quoting

Twombly 550 U.S. at 557). “While legal conclusions can provide the framework of a complaint, th

must be supported by factual allegationkl”
In reviewing a Rule 12(b)(6) motion, a districiuct must accept as true all facts alleged in
complaint, and draw all reasonable afeces in favor of the plaintifSee al-Kidd v. Ashcro®%80 F.3d

949, 956 (9th Cir. 2009). However, atict court is not required to eept as true “allegations that g

merely conclusory, unwarranted deductiofi&act, or unreasonable inferencel’re Gilead Scis. Seg.

Litig., 536 F.3d 1049, 1055 (9th Cir. 2008). Mover, “the tenet that a court must accept as true

the allegations contained in a complainiigpplicable to legal conclusionslfbal, 556 U.S. at 678

the

bl O

In considering a motion to dismiss, the court may ja#tieial notice of matters of public record outside

the pleadingsSee MGIC Indemn. Corp. v. Weism8&a3 F.2d 500, 504 (9th Cir. 1986). If the Co

dismisses a complaint, it must decide whether to grant leave to amend. The Ninth Cir¢

“repeatedly held that a district court should grant leave to amend even if no request to an
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pleading was made, unless it determines that #epig could not possibly be cured by the aIIegj\

of other facts.”Lopez v. Smitr203 F.3d 1122, 1130 (9th Cir. 2000itgtions and internal quotati

marks omitted).

DISCUSSION
l. Plaintiff's Second and Fourth Causes of Action Pursuant to 42 U.S.C § 1983
Plaintiff's second and fourth causes of aotare brought pursuant to 42 U.S.C. § 1983
allege violations of plaintiff's civil rights. FAC at 20-24. The Police defendants and the
defendants both move to dismiss these two causes of action. Docket No. 21 at 10-14; Dockg

at 12-14. In response, plaintiff states that heschmd object to the Courtriiting his second and fourt

causes of action. Docket No. 249a11; Docket No. 29 at 5. Acadingly, the Court dismisses with

prejudice Plaintiff’'s second and fourth causes of action.

Il. Plaintiff's Cause of Action for Unlawful Arrest

As his first cause of action, plaintiff allegeslaim against defendants Woo, Khalili, McVeig
and Sinnott pursuant to 42 U.S.C. § 1983 for unlawfuest in violation of plaintiff's Fourth
Amendment rights. FAC 11 152-165.

A. Legal Standards for 42 U.S.C. § 1983
To state a claim under 42 U.S.C. § 1983, Plaintifst allege that “(1) the defendants act

on
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under color of state law (2) deprived plaintiff[Jridhts secured by the Constitution or federal statutes.”

Gibson v. United Stateg81 F.2d 1334, 1338 (9th Cir. 1986). “Liability under section 1983 ariseg

upon a showing of personal participation by the defenddraylor v. List 880 F.2d 1040, 1045 (9th

Cir. 1989);accord Igba) 556 U.S. at 677.

B. Legal Standards for Unlawful Arrest

“A claim for unlawful arrest is cognizable undet 983 as a violation of the Fourth Amendme

provided the arrest was without probabhuse or other justificationDubner v. City & County of San
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Franciscq 266 F.3d 959, 965 (9th Cir. 200&xcord Harper v. City of L.A533 F.3d 1010, 1022 (9th

Cir. 2008) (“An arrest without probée cause violates the Fourth Amendment and gives rise to a
for damages under § 1983.”). To maintain an actiofelee arrest, the plaintiff “must plead facts t
would show [defendant] orderedatherwise procured the arrests #melarrests were without probal]

cause.”Lacey v. Maricopa Countyp93 F.3d 896, 918 (9th Cir. 2012).

clai

hat

e

“Probable cause exists when, under the totality of the circumstances known to the arres

officers (or within the knowledge of the other offisat the scene), a prudent person would believe
the suspect had committed a crimBJlbner, 266 F.3d at 96&ccord United States v. LopeB2 F.3d
1067, 1072 (9th Cir. 2007) (“Probable cause to arrestsaxhen officers have knowledge or reasona
trustworthy information sufficient to lead a persomadsonable caution to believe that an offensg
been or is being committed by the person being &ae$t “While conclusive evidence of guilt is
course not necessary under this standard to establish probable cause, ‘[m]ere suspicion, comnj
or even strong reason to suspect are not enougbpéz 482 F.3d at 1072. “While an officer may 1
ignore exculpatory evidence that would negati@ding of probable cause, [o]nce probable caus
established, an officer is under no duty to investigate further or to look for additional evidencg
may exculpate the accusedTsao v. Desert Palace, Inc698 F.3d 1128, 1147 (9th Cir. 201
(quotation marks omitted).

“Probable cause is an objective standard. Thesting officers’ subjective intention . .
immaterial in judging whether their actions wezasonable for Fourth Amendment purposéspez
482 F.3d at 1072. Therefore, an arrest is lawfukifafiicer “had probable causearrest [the susped
for any offense.” Tsaq 698 F.3d at 1147 (emphasis in originaBurther, “[ulnder the collectiv
knowledge doctrine, in determining whether probable cause exists for arrest, courts look
collective knowledge of all the officers inw&d in the criminal investigation.’Harper v. City of L.A.

533 F.3d 1010, 1022 (9th Cir. 2008).

C. Plaintiff’'s Unlawful Arrest Claim A gainst Defendants Woo, Khalili and McVeigh
Defendants Woo, Khalili and McWgh argue that this claim should be dismissed bec

plaintiff's arrest for violatiorof California Penal Code § 76 was supported by probable cause. L
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No. 21 at 6. California Penal Code § 76 provides:
(a) Every person who knowingly and willinglyréatens the life of, or threatens serious
bodily harm to, any elected public officiabunty public defender, county clerk, exempt
appointee of the Governor, judge, or Dgp@ommissioner of the Board of Prison
Terms, or the staff, immed&afamily, or immediate family of the staff of any elected
public official, county public defender, courtierk, exempt appointee of the Governor,
judge, or Deputy Commissioner of the Board of Prison Terms, with the specific intent
that the statemers to be taken as a threat, and the apparent ability to carry out that
threat by any means, is guilty of a public offense . . . .
(c) For purposes of this section, the following definitions shall apply:
(1) “Apparent ability to carry out that thréancludes the ability to fulfill the threat at
some future date when the person makinghheat is an incarcerated prisoner with a
stated release date.

(2) “Serious bodily harm” includes serious pitgdinjury or serious traumatic condition.

(5) “Threat” means a verbal or written threat or a threat implied by a pattern of conduct
or a combination of verbal or written statembs and conduct made with the intent and
the apparent ability to carry out the threatsdo cause the person who is the target of
the threat to reasonably fear for his or hdetyaor the safety of his or her immediate
family.
“[T]he essence of a violation of section 76 is the&img of a statement with ¢éhintent that it be take
as a threat, along with the apparent ability to cautythe threat, resulting in actual reasonable feg
the part of the victim.”People v. Barrios163 Cal. App. 4th 270, 277 (2008).

In the FAC, plaintiff has failed to allege sufficit facts showing that his arrest for violation
California Penal Code 8§ 76 was without probable cause. Whether there was probable cause
on the totality of the circumstances known to the simg®fficers at the time of the arrest and if, un
those known circumstances, a prudent person woelidve that plainti knowingly and willingly
threatened to kill an electguiblic official or the staff of an elected public officicheeDubner, 266
F.3d at 966.

Plaintiff alleges that detective Woo waoywided with Mr. Sinnott’s email summarizing h

earlier conversation with Mr. McLeod. FAC § 87. Indmeail, Mr. Sinnott states that plaintiff told M.

McLeod that he was going to kill Mayor Len Rifkinéd. 9 82; Docket No. 12, RJN Ex. 1 at 8. N
Sinnott also stated in the email that during his cosateon with Mr. McLeod, plaintiff stated that “h

‘chased the mayor out to the freeway a few dayswith the intent to do harm but couldn’t catch
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to him.” Docket No. 12, RJN Ex. 1 at 8. Plafhtlleges that Mr. Sinnott’s claims were faldé.
83. But, even accepting this as true, plaintiff doesallege any facts showing that detective W

should have known that the claims in the email were false prior to plaintiff's arrest.

Plaintiff also alleges that prior to his imeew with Mr. McLeod, detective Woo was informe

that Mr. McLeod would not confirthat Len Rifkind was mentioned ims conversation with plaintiff,

FAC 1 88, 126. However, plaintiff does not allege Wwhetluring the interview and prior to plaintiff
arrest Mr. McLeod later identified Mayor Rifkind as thectim of plaintiff's threats. Indeed, plainti
does not allege what Mr. McLeod said during the interview, and plaintiff's allegations abg
interview are mostly incoherenSee idff 127-28 (“During the intervievidefendant Detective WO
continued that the ‘Mayor.” Defendant Detective Woo did not attempt to identify another ng
Moreover, in his opposition to the motion, plaintiffgears to state that Mayor Rifkind was identif
as the victim by Mr. McLeod during his interview with detective WdgeeDocket No. 24 at §
(“Defendant Detective WOEbntinued to suggest that ‘the Mayor’ was mentioned (FAC 1 12
resulting in the misidentification of the Mayor Len Rifkind by the witness.”). Thus, it appears
plaintiff's allegations that at the time of higest, detective Woo potentially had both the email fi
Mr. Sinnott stating that plaintiff threatenedkith Mayor Rifkind and Mr. McLeod’s statement durir
the interview identifying Mayor Rifkind as the victiof plaintiff's threats. Accordingly, taking thesg
allegations as true, plaintiff has failed to pleaffisient facts to raise his right to relief above f{

speculative levelSee Twomb)y650 U.S. at 555. Specifically, pléififi has failed to allege sufficier

"In addition, it is unclear from plaintiff's ali@tions whether Mr. Sinnott’s statements in
email were actually false. In tR&\C, plaintiff alleges that Mr. Mceod told Mr. Sinnott that plaintifi
made threatening statements about three peopl€.FA. But, plaintiff dognot allege the identitie
of these three people, or allege that none of them were potentially the mayor or some othe
public official or the staff of an elected public offiti The Court recognizes thatintiff alleges in the
FAC that Mr. McLeod did not ideify Mayor Len Rifkind and thair. McLeod would not confirm th
plaintiff mentioned Len Rifkind. FAC 91 88, 122, 128owever, the fact that Mr. McLeod did n
identify the victim specifically as Mayor LenfRind does not preclude Mr. McLeod from referring
Mr. Rifkind in some other manner such as by méfig to him by his title a€ity Council Member of
Police Council MemberCf. FAC 11 6, 46, 52, 55-56 (referring to Leah&ifkind as Defendant Polig
Council Member / City Council Member Rifkind).

8 In the FAC, plaintiff alleges that detective Woo's interview wiln. McLeod began at

approximately 3:30 p.m. and that plaintiff wagested shortly after 4:00 p.m. FAC 11 94-
Therefore, Mr. McLeod was interviewed for approaiely 30 minutes prior to plaintiff's arrest.
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facts showing that the officers laadk probable cause for his arresiccordingly, the Court dismissd

without prejudice plaintiff's clan for unlawful arrest against defendants Woo, Khalili, and McVeg

D. Plaintiff's Unlawful Arrest Claim Against Defendant Sinnottt

Defendant Sinnott argues that plaintiff's claim for unlawful arrest against him shou
dismissed because plaintiff has failed to allegédlefendant Sinnott’s acts were committed under @
of state law and because plaintiff has failed tega facts showing that defendant Sinnott’s acti
resulted in plaintiff's allegedly unlawful arrest. Docket No. 22 at 11-16.

“There is no ‘rigid formula’ for determining whwedr a state or local laefficial is acting undef
color of state law.”Anderson v. Warned51 F.3d 1063, 1068 (9th Cir. 2006). State employme
generally sufficient to render the defendant a steter, but whether a defendant is acting under g
of state law turns on the nature and circumstandéeafefendant’s conduct and the relationship of
conduct to the performance loif official duties.ld.; see also United States v. Clasgit3 U.S. 299
326 (1941) (“Misuse of power, possessed by virtustatie law and made possible only becausg

wrongdoer is clothed with the authority of state l&naction taken ‘under color of’ state law.”).

S
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establish that the defendant was “acting under the color of state law,” a plaintiff must show that:

defendant’s conduct was performed while actingppttiing to act, or pretending to act in t
performance of official duties; (2) defendantenduct must have had the purpose and effe
influencing the behavior of others; and (3) tallenged conduct must have been related in s
meaningful way either to defendant’'s governmental status or to the performance of his
Anderson451 F.3d at 1068-69.

In support of his claim for false arrest againseddant Sinnott, plaintiff alleges that Mr. Sinn
made false allegations in his email to Captaink3iegarding his conversation with Mr. McLeod. FA
at 19. Plaintiff alleges that Mr. Sinnott was actingismindividual capacity and in his official capac
as the Deputy City Manager of taty of Larkspur. FAC  12. But, plaintiff does not allege fg
showing that when Mr. Sinnott sent the email to Captain Shirk he acting or purporting to ac
performance of his official duties as a Deputy Giignager. In addition, plaintiff does not allege &

facts showing that reporting suspected criminal activity to the police was related in any way
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Sinnott’'s government status or to the performanifckis official duties as a Deputy City Manag
“[M]erely complaining to the police does nabrovert a private party into a state acto€bllins v.
Womancare878 F.2d 1145, 1155 (9th Cir. 1988¢cordDietrich v. John Ascuaga’s Nuggéu8 F.3d
892, 901 (9th Cir. 2008). This is true even if the private party is an off-duty state or city emflegg
e.g, Rojsza v. City of Ferndalé&o. C12-1149 MJP, 2012 U.S. Dist. LEXIS 170598, at *5-8 (W
Wash. Nov. 29, 2012) (finding allegations that &rdoity police officer defendant reported suspeg
criminal activity to the police insufficient to estesh that the defendant was acting under color of §

law); Brown v. ThalackemMNo. 6:11-cv-06120-HO, 2012 U.S. Dist. LEXIS 30306, at *9-10 (D. Or. |

9%
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.D.

ted
tate
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6, 2012) (finding allegations that a municipal employee reported suspected criminal activity to thie po

insufficient to establish that the defendant was activder color of state law)herefore, plaintiff has
failed to allege sufficient facts showing that defant Sinnott was acting undaor of state law whel
he sent the email to Captain Shirk.

Plaintiff alleges that defendants Wood, KhaMigVeigh, and Sinnott acted as part of a comn
plan to unlawfully arrest him. FAC at 18. A1883 claim may lie against a private party who
willful participant in joint action with the State or its ageridetrich, 548 F.3d at 899-900. “A plaintit
may demonstrate joint action by proving the existarfae conspiracy or by showing that the priv

party was ‘a willful participant in joirdction with the State or its agentsFranklin v. Fox 312 F.3d

423,445 (9th Cir. 2002). However, “a substantial de@f cooperation” is required before liability wi

be imposed on private parties for acting jointly with state actts. “To establish liability for 8

conspiracy in a § 1983 case, a plaintiff must ‘dertrate the existence of an agreement or meetir]

the minds’ to violate constitutional rightsCrowe v. County of San Diegg08 F.3d 406, 440 (9th Cif.

2010);accord Olsen v. Idaho State Bd. of M&63 F.3d 916, 929 (9th Cir. 2004) (“To state a cl
for conspiracy to violate constitutional rights, ‘thiintiff must state sgrific facts to support th

existence of the claimed conspiracy.”). “Suchagreement need not be overt, and may be infg

on the basis of circumstantial evidence sagkhe actions of the defendanttowe 608 F.3d at 440,

But, “[a] mere allegation of conspiracytivout factual specificity is insufficient Karim-Panahiv. L.A|

Police Dep’t 839 F.2d 621, 626 (9th Cir. 1988). Here, pléitias failed to allege any facts showi

there was an overt or implicit agreement betwaefendant Sinnott and the defendant police offi¢
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to violate plaintiff’'s constitutional rights. The grdontact alleged between defendant Sinnott and the

defendant police officers is Sinnattending of the email to Capt&hirk. But, “merely complaining

to the police does not convert a private party into a state adtmilins, 878 F.2d at 1155ccord

Dietrich, 548 F.3d at 901. Accordingly, plaintiff hadléal to allege sufficient facts showing that

defendant Sinnott was acting under color of statevi@w respect to plaintiff's claim for unlawfy

arrest, and, therefore, the Court dismisses with@juigice plaintiff's claim for unlawful arrest against

defendant Sinnott.

1. Plaintiffs Cause of Action for Retaliation

In the FAC, plaintiff alleges a cause oftian against defendants Woo, Schwarz, Rifkind,

Sinnott, and Huisman pursuant to 42 U.S.C. § 1988tatiation in violation of his first amendment

rights. FAC at 27-28. Specificgllplaintiff alleges that these f@mdants caused him to be unlawful

ly

arrested and prosecuted in retaliation for plaintiffaging in free speech related to his proposed prpjec

with the City of Larkspur, includig requesting public records from Wity of Larkspur, filing Appeals

to the City Council to compel staff to adhere te @ity laws, filing an Appeal to the City Planning

Director’s decision, and informing members of thy Council that its stafflid not comply with City|

laws. Id. Defendants argue that thisich should be dismissed becausaniff has failed to allege tha

—

defendants Woo and Sinnott’'s actions were motivated by plaintiffs communications with the C

regarding his proposed project. Docket No. 21 at 16-17; Docket No. 45 at 8. In addition, the C

defendants argue that plaintiff Hfasled to allege any facts showitizat the defendants entered intp a

conspiracy to violate plaintiff's constitutional rights. Docket No. 22 at 18.

“Official reprisal for protected speech offertie Constitution [because] it threatens to inhj
exercise of the protected right[;] . . . thesFiAmendment prohibits government officials frg
subjecting an individual to retat@y actions, including crimingrosecutions, for speaking out.acey

v. Maricopa County693 F.3d 896, 916 (9th Cir. 2012) (en banc) (quotation marks omitted). In

to demonstrate a First Amendment violation, amitii must allege facts showing that (1) the

defendant’s conduct would chill a person of ordinimmness from future First Amendment activity,

bit

m

ord

and (2) that the defendant’s desire to chill giffis speech was a but-for cause of his alleggdly
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unlawful conduct.ld. at 917;Ford v. City of Yakima706 F.3d 1188, 1193 (9th Cir. 2013).

Here, plaintiff has failed to safisthe second element of his retaliation claim. “To satisfy
second requirement, the [allegations] must be sufficient to establish that the officers’ desire
[plaintiff's] speech was a but-for cause of thenduct. In other words, would [plaintiff] have be
booked and jailed, rather than cited and arrested, bthidmfficers’ desire tpunish [plaintiff] for his
speech?’Ford, 706 F.3d at 1194ee also Mendocino Envtl. Ctr. v. Mendocino Grit92 F.3d 1283
1300 (9th Cir. 1999) (explaining thatf]tjtent to inhibit speech” is an element of a claim for retaliati
In the FAC, plaintiff has failed to allege sufficteflacts showing that the defendants had a desi
intent to chill plaintiff's speechTo support his claim for retaliation, plaintiff relies on actions take
defendant Sinnott and Woo. Plaintiff alleges thefiendant Sinnott retaliated against him by sen
an email with false allegations to Captain Shirk and by withholding information regarding
misconduct, and plaintiff alleges that defendant \Wataliated against plaintiff by arresting him. FA
at 27. However, plaintiff does not allege tligtfendants Sinnott and Woo were aware of an
plaintiff's relevant free speech activity. There aceallegations in the FAC showing that defenda
Sinnott and Woo were aware of plaintiff's communioas with the City regarding his proposed proje
In addition, as explained above, plaintiff has failedltege sufficient facts showing that his arrest \
without probable cause. Therefopaintiff has failed to properly state a claim for retaliati@ee
Dietrich, 548 F.3d at 901 (rejecting plaintiff's retaliatiolaim as a matter of law where there was
evidence that the officers were aware of the fiffimfree speech activityrad the officers had probab
cause for their actions).

Based on the allegations in the FAC, the ald@fendants who knew abquiaintiff's free speech
activities were defendants Rifild, Schwarz, and HuismarseeFAC 11 46, 52, 55-56, 58, 60-63, €
67. Plaintiff alleges that defendants Rifkind, Schay&tuisman, Sinnott, and Woo acted as part
common plan to retaliate against plaintiff in vioda of his First Amendment rights. FAC at 27. “]
establish liability for a conspiracy in a 8 1983 casplaintiff must ‘demonstrate the existence of]

agreement or meeting of the mingéis'violate constitutional rights.Crowe 608 F.3d at 44(ccord

the
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Olsen 363 F.3d at 929 (“To state a claim for conspiracy to violate constitutional rights, ‘the plainti

must state specific facts to suppibre existence of the claimed conspiracy.”™). “‘Such an agree
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need not be overt, and may be méel on the basis of circumstantial evidence such as the actions
defendants.” Crowe 608 F.3d at 440. But, “[a] mere aktion of conspiracy without factu
specificity is insufficient.”"Karim-Panahj 839 F.2d at 626. Here, plaintifés failed to allege any fac

of tl
1|

(S

showing there was an overt or implicit agreement betwany of these defendants to violate plaintiff's

constitutional rights. Indeed, plaintiff does ndlege any facts showing that defendants Rifki
Schwarz, or Huisman ever had a discussion witardkants Sinnott or Woo reghng plaintiff or his
proposed project. Therefore, plaintiff has faileddequately allege that these defendants cons
to retaliate against him in vidian of his constitutional rightsSee Olser863 F.3d at 929-30 (affirmin

the dismissal of plaintiff's consgacy claim where the complaint wédevoid of any discussion of g

agreement amongst the [defendants] to violatecbastitutional rights”). Accordingly, the Court

dismisses without prejudice plaintiff's csiof action of action for retaliation.

IV.  Plaintiff's Cause of Action for Supervisor Liability

As his third cause of action, plaintiff ajjes a § 1983 claim against defendant Shirk

supervisory liability based on the alleged violatiohplaintiff's First and Fourth Amendment rigts

FAC at 21-22. “There is no respondsaperior liability under section 1983Taylor, 880 F.2d at 1045.

“A supervisor is liable under 8§ 1983 for a subortis constitutional violations ‘if the supervis
participated in or directed the violations, or knewh# violations and failed to act to prevent then
Maxwell v. County of San Diegé08 F.3d 1075, 1086 (9th Cir. 2013).

For a supervisor to be liable for his subordinate’s constitutional violations, the plaintifi
properly plead that the supervisor’s subpadeés violated his constitutional rightSee Starr v. Bags
652 F.3d 1202, 1207 (9th Cir. 2011) (“The law clealligves actions against supervisors under sec

1983 as long as a sufficient causal connection isptemd the plaintiff was deprived under colof

law of a federally secured righ{emphasis added$ge, e.gCorales v. Bennetb67 F.3d 554, 570 (9t

nd,

Dire

0

1N

for

mu

tion
of

h

Cir. 2009) (“[B]ecause Plaintiffs have failed to edigtb any triable issue of fact as to any of their

°In the FAC as part dhis claim, plaintiff also alleged that his Fourteenth Amendment r
were violated. FAC a1. However, in his opposition, plaintiff states that he does not object
Court striking the Fourteenth Amendment allegiasi from this claim. Docket No. 24 at 9.
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constitutional claims, a supervisory claim against &mik not sustainable.”). As explained abo
plaintiff has failed to adequately allege a violatodri-irst or Fourth Amendment rights. According
the Court dismisses without prejudice plaintiff's thaause of action for supervisory liability agai

defendant Shirk.

V. Plaintiff's Cause of Action for Monell*° Liability

Y,

(St

As his fifth cause of action, plaintiff allege § 1983 claim against defendants Central Marin

Police Authority and the City of Larkspur for municipal liability based on the alleged violatig
plaintiff's First and Fourth Amendment rights.FAC at 25-26. “Seatin 1983 suits against loc
governments alleging constitutional rights violatidnysgovernment officials cannot rely solely
respondeat superior liability AE v. County of Tulareé66 F.3d 631, 636 (9th Cir. 2012). “In ordef
establish liability for governmental entities untiéonell, a plaintiff must provg1) that [the plaintiff]
possessed a constitutional right of which [s]he wasidegr(2) that the municipality had a policy; (
that this policy amounts to deliberate indifferencintoplaintiff's constitutional right; and, (4) that t
policy is the moving force behind the constitutional violatiom8ugherty v. City of Covin®54 F.3d
892, 900 (9th Cir. 2011).

Here, plaintiff's allegations fail to satisfy thedi element from the abovest. As explaineq

above, plaintiff has failed to adequately allege a violation of his First or Fourth Amendment

NS C

righ

Therefore, plaintiff has failed to allege that hegmssed a constitutional right of which he was deprived

Accordingly, the Court dismisses without preice plaintiff's fifth cause of action fdfonell liability

against defendants Central Marin Police Authority and the City of Larkspur.

19 Monell v. Dep’t of Soc. Servs. of the City of New Y486 U.S. 658, 694 (1978).

1 In the FAC as part of this claim, plaintiffso alleged that his Fourteenth Amendment rights

were violated. FAC at 286. However, in his opposition, plaintifiadés that he does not object to
Court striking the Fourteenth Amendment allegiasi from this claim. Docket No. 24 at 10-11.
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VI.  Plaintiff's Causes of Action for Abuse of Piocess and Intentional Infliction of Emotional
Distress
As his seventh and eighth causéaction, plaintiff alleges stataw claims against defendar
Sky Woodruff and Anita Rimes for abuse of procasd intentional infliction of emotional distres
FAC at 28-30. Plaintiff alleges that defend&aines filed and prosecuted a Workplace Viole
Restraining Order against plaintiff aetrequest of the City of Larkspud. at 28. Plaintiff alleges thg

ts
S.
nce

1

the petition contained false statements, that the defendants offered perjured testimony at the heari

the petition, and that the filing apdosecution of the restraining order was done for ulterior mot
Id. at 28-29. Defendants Woodruff and Rimes mowigmiss these two claims for failure to stat
claim. Docket No. 25. Inddlition, defendants Woodruff and Rimes move pursuant to Califor
Anti-SLAPP* statute to strike these two claims and for $8,106.00 in attorney’sltkes.
California Code of Civil Procedure 8§ 425.16(b)fitbvides: “[a] cause of action agains
person arising from any act of that person in fuahee of the person’s right of petition or free spe
. .. Iin connection with a public issue shall be sabjo a special motion to strike, unless the ¢
determines that the plaintiff has established thextets a probability that the plaintiff will prevail @
the claim.” “California’s anti-SLAPP statute, asted in 1992, provides ‘for the early dismissa

unmeritorious claims filed to interfere with the valid exercise of the constitutional rights of freed

VeS
e a

hia’s

[ a
ech
burt
n
of

om

speech and petition for the redress of grievanc&&ater L.A. Agency on Deafness, Inc. v. CNN, :\:C.

742 F.3d 414, 421 (9th Cir. 2014). “[D]efendants sued in federal courts can bring anti-SLAPP
to strike state law claims and are entitled to attorneys’ fees and costs when they pveviibh Del.,

Inc. v. Covad Communs. C877 F.3d 1081, 1091 (9th Cir. 2004).

otil

In determining whether a cause of actionsinbe stricken under the broadly constryied

anti-SLAPP statute, courts engage in a two-step inq@iyN, 742 F.3d at 422. First, the court m
determine whether the defendant has made a prima facie showing thatrtii€ pkaition arises fronj
conduct in furtherance of the exercise of defendant’s constitutional right of petition or free sp

connection with an issue of public interefd. If the defendant satisfies this threshold showing,

12451 APP is an acronym for ‘strategis¥auit against public participation.Dasis West Realty
LLC v. Goldman51 Cal. 4th 811, 815 n.1 (2011).
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burden then shifts to the plaintiff at the secstep to establish, by competent evidence, a probability

that it will prevail on its claimslid.

A. Right of Petition or Free Speech
At the first step of the anti-SLAPP analysis ttourt must determine whether plaintiff's state

law claims are based on conductfimtherance of defendants’ right of petition or free speech in

174

connection with a matter of public intere&tiNN, 742 F.3d at 422. Californ2ode of Civil Procedurg

§425.16(e) provides that the term “‘act in furtheeaf a person’s right of petition or free speech under

the United States or California Constitution in cortimecwith a public issue’ includes: (1) any writtén
or oral statement or writing made before a legjigta executive, or judicial proceeding, or any ot
official proceeding authorized baw, [and] (2) any written or ai statement or writing made

connection with an issue under consideration oexe\iy a legislative, executive, or judicial body,

any other official proceeding authpeid by law . . . .” California cotg “have interpreted this piece

the defendant’s threshold showing rather looseHilton v. Hallmark Cards599 F.3d 894, 904 (9th

Cir. 2010).

A claim for relief filed in court is “indisputably a statement or writing made before a judlicia

proceeding,” and is, therefore, subject to the anti-SLAPP stdilateellier v. Sletter29 Cal. 4th 82
90 (2002); accord Rusheen v. CoheR7 Cal. 4th 1048, 1056 (2006) (“Any act’ includ

communicative conduct such as the filingynding, and prosecution of a civil action.

[Clommunications preparatory to or in anticipati of the bringing of an action or other offic

proceeding™ are also subject to the anti-SLAPP statuBgiggs v. Eden Council for Hope

Opportunity 19 Cal. 4th 1106, 1115 (1999). “This inclsdgpualifying acts committed by attorneys|i

representing clients in litigation.Rusheen37 Cal. 4th at 105&ee also Briggsl9 Cal. 4th at 111
(“[T]he [anti-SLAPP] statute does not requiratla defendant moving to strike under section 42

demonstrate that its protected statements or writings wereandtieown behalf. . .” (emphasis in

es
i).
al

R

n

U7

b.16

original)). Further, “a defendant moving to strike a cause of action arising from a statement m

before, or in connection with an issue under carsition by, a legally authorized official proceeding

neednot separately demonstrate that the statem@mterned an issue of public significancBriggs

17
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19 Cal. 4th at 1123 (emphasis in original).

Plaintiff's two state law claims are based defendant Woodruff and Rimes’s preparation,

initiation and prosecution of a workplace violence rasitng order against plaintiff filed before th

Marin County Superior Court-FAC at 28-30. Therefore, defemda Woodruff and Rimes have met

their burden of showing that plaintiff's two staiaw claims are based on conduct in furtherang

defendants’ right of petition or free speeclk@mnection with a matter of public intereSee Rusheen

37 Cal. 4th at 105@avellier, 29 Cal. 4th at 90.

B. Probability of Success on the Merits

“To satisfy its burden under the second step, [tampff] must demonstrate that its claims hg
‘only a minimum level of legasufficiency and triability.” CNN, 742 F.3d at 425. To satisfy th
standard, “the plaintiff must ‘deomstrate that the complaint is hdégally sufficient and supported
a sufficient prima facie showing dcts to sustain a favorabledgment if the evidence submitted
the plaintiff is credited.”Wilson v. Parker, Covert & Chidestt8 Cal. 4th 811, 821 (2002ge also
Makaeff v. Trump Univ., LLT15 F.3d 254, 261 (9th Cir. 2013) (jfe claim should be dismissed
the plaintiff presents an insufficient legal basis itp or if, on the basis of the facts shown by
plaintiff, ‘no reasonable jury could find for the pi&ff.””). In determining whether plaintiff ha
satisfied this burden, “[t]he court is to consitthe pleadings, and suppinrg and opposing affidavit
stating the facts upon which the liability or defense is baseadifidys Cosmetics, Inc. v. Dakd11
F.3d 590, 598 (9th Cir. 2010).

Defendants Woodruff and Rimes argue that plaintiff's claims for abuse of process and inte
infliction of emotion distress have no probability success because both claims are barre
California’s litigation privilege, California Civil Code § 47. Docket No. 25 at 9-11. The Calift
Supreme Court has noted that the California litigation privilege is relevant to the second ste
anti-SLAPP analysis as “it may present a substantive defense a plaintiff must overcome to den|
a probability of prevailing.”Flatley v. Maurg 39 Cal. 4th 299, 323 (2006).he California litigation

privilege applies to “any communication (1) made in judicial or quasi-judicial proceedings;

e

e of
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14

Ntic
0 by
DrNié
p of

10NS

2) |

litigants or other participants authorized by law;t(achieve the objects of the litigation; and (4) that
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have some connection or logical relation to the actiddilberg v. Andersqrb0 Cal. 3d 205, 21
(1990);see alscCal. Civ. Code § 47(b). Bpurposes of the litigation privilege “are to afford litiga
and witnesses free access to therts without fear of being harassed subsequently by derivativ
actions, to encourage open channels of commtioiicand zealous advocacy, to promote complete
truthful testimony, to give finality to judgments, and to avoid unending litigati®&usheen37 Cal.

4th at 1063. “[l]n furtherance of the public polipurposes it is designed to serve, the privil

prescribed by section 47(2) has been given broad applicatilmh;'see also Action Apartment Assh.

Inc. v. City of Santa Moni¢a@l Cal. 4th 1232, 1241 (2007) (“[Whawve given the litigation privileg
a broad interpretation.”).

The California litigation privilege is “an ‘absolutefivilege, and it bars all tort causes of act
except a claim for malicious prosecutiotdagberg v. Cal. Fed. BanB2 Cal. 4th 350, 360 (2004ee
alsoRusheen37 Cal. 4th at 1058 (holding that the litigation privilege applies to claims for aby
process)Ribas v. Clark38 Cal. 3d 355, 364 (1985) (holding that the litigation privilege appli¢
claims for intentional infliction of emotional stress). The privilege is applicable to 4§
communication, whether or not it amounts to a publicatiitberg 50 Cal. 3d at 212. Moreover, ti

privilege “encompasses not only testimony in court and statements made in pleadings,

D

Nts
e tol

anc

Pge

=)

D

on

se
S 1C
ny
he

but

statements made prior to the filing of a lawsuit, whether in preparation for anticipated litigatign or

investigate the feasibility of filing a lawsuitMagberg 32 Cal. 4th at 36Xkee also RushegB7 Cal.
4th at 1057 (“[The litigation privilege] is not limideto statements made during a trial or o

proceedings, but may extend to steps taken prior thereto, or afterwards.”).

her

Plaintiff's two state law claims are based defendant Woodruff and Rimes’s preparation,

initiation and prosecution of a work place violence restraining order against plaintiff filed befq
Marin County Superior Court. FAC at 28-30. Rtdf alleges that the two defendants conspire
submit a petition that contained false allegatiamsl false statements and to withhold cer
declarations from the petitionld. at 28-29. Plaintiff also alleges that the defendants knew|
defendants Sinnott and Rifkind woldive false and misleading tesony at the hearing on the petitig
Id. at 29. In addition, plaintiff alleges that defant Woodruff did not inflon defendant Rimes abo

the false and misleading statements in the declarations prior to the hédwriHgre, plaintiff's claimg
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challenge communications made by the defendduntimg their litigation bfore the Marin County
Superior Court in regards to their petition for a restraining order that had a logical relation to the
Therefore, plaintiff's state law claims agairdefendants Woodruff and Rimes are barred by
litigation privilege. See RusheeB87 Cal. 4th at 1058 (“The priviled®s been applied specifically
the context of abuse of process claims afiggihe filing of false or perjurious testimony

declarations.”)Rubin v. Greem4 Cal. 4th 1187, 1193 (1993) (holdingthcommunications with ‘som
relation’ to judicial proceedings” are absolutely immune from tort liability by the litigation privile

Indeed, in his opposition, plaintiff acknowledges thatlitigation privilege likely applies to h
claims against defendant Rimes. Docket No. 46 &ut, plaintiff argues that the litigations privile
does not apply to defendant Woodruff's actions bsedie merely performed the managerial func
of assigning an associate attorney, Rimes, to handle a legal ndhttelowever, plaintiff’'s contentior
does not match the allegations that are containeeifirth amended complaint. In the FAC, plain
does not challenge Woodruff's decision to assign the matter to Rimes. Rather, plaintiff alleg
Woodruff conspired with Rimes to submit a petitithat contained false allegations and f4
statements. FAC at 28-29. In addition, pldirdileges that defendant Woodruff did not info
defendant Rimes about the false amdleading statements in the declarations prior to the heddn
Therefore, the gravamen of plaintiff's claims agaMoodruff challenge statements or non-statemg
i.e., communications, he made in connection withgheparation and prosdimn of the restraining
order before the Marin County Superior CouieeRusheen37 Cal. 4th at 1058The distinction
between communicative and noncommunicative conduct hinges on the gravamen of the 3
Accordingly, plaintiff's state law claims agatni&/oodruff are barred by the litigation privileg8ee
Rubin 4 Cal. 4th at 1193.

In sum, because plaintiff's claims for abuseuodcess and intentional infliction of emotior
distress are barred by the Califorhitagation privilege, plaintiff has failed to show a probability th
he will prevail on these claim§&ed-latley, 39 Cal. 4th at 323. Accordingly, the Court grants defen
Woodruff and Rimes’s special motion to strike aradrtmotion to dismiss, and the Court dismisses \

prejudice plaintiff's claims for abuse of processl intentional infliction of emotional distress.
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C. Attorney’s Fees

The “prevailing defendant on a special motion tikstshall be entitledlo recover his or her

attorney’s fees and costs.” Cal. Civ. Prood€ § 425.16(c)(1). “[Alny SAPP defendant who brinds

a successful motion to strike is entitled to mandatory attorney féetc¢hum v. Mose24 Cal.4th
1122, 1131 (2001). “The dual purpose of this mandattioyney fee award is to discourage meritl
lawsuits and to provide financial relief to the victim of a SLAPP lawsuit ‘by imposing the litig

costs on the party seeking to chill the valid exergiske constitutional rights of freedom of speech

petition for the redress of grievancesCity of Los Angeles v. Animal Def. Leaglig5 Cal. App. 4th

Ess
tiol

hnd

606, 627 n.19 (2006). “The defendantymacover fees and costs only for the motion to strike, not the

entire litigation.” Christian Research Institute v. Alndr65 Cal. App. 4th 1315, 1320 (2008).

An award of attorney’s fees and costs parguo section 425.16(c)(1) must be reasongble.

Minichino v. First Cal. RealtyNo. C-11-5185 EMC, 2012 U.S. i LEXIS 177524, at *7 (N.D. Ca|.
Dec. 14, 2012) (citinfobertson v. Rodrigug26 Cal. App. 4th 347, 362 (1998YVe readily concludg

section 425.16 similarly authorizes an awardeazsonableattorney fees tthe prevailing party.”

(emphasis in original)). “[A] court assessing attorfems begins with a tobhstone or lodestar figure

based on the ‘careful compilationtbE time spent and reasonable hoadgnpensation of each attorn

... involved in the presentation of the cas&&tchum 24 Cal. 4th at 1131-38ee also Morales v. City

of San RafaeP6 F.3d 359, 363 (9th Cir. 1996) (“The ‘lodmsts calculated by multiplying the numb

of hours the prevailing party reasonably expendetthelitigation by a reasonable hourly rate.”). “

14

the moving party, the prevailing defendant seekagsfand costs bear[s] the burden of establishing

entitlement to an award and documenting the appredr@urs expended and hourly rates. To that
the court may require [a] defendant[] to produeeords sufficient to provide a proper basis
determining how much time was spent on particular clainiliior, 165 Cal. App. 4th at 132
(quotations and citations omitted). A court hasgordiscretion in determining the reasonable am
of attorney’s feeand costs to awar&ee Dove Audio, Inc. v. Rosenfeld, Meyer & Susava@al. App.
4th 777, 785 (1996).

Because defendants Woodruff and Rimes haveageslon their special motion to strike, th

are entitled to a mandatory award of reasonable attorney’s SsmiKetchum 24 Cal. 4th at 1131.

21
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However, at this time, the Court cannot calculatasonable award of attorngyees. In the motion
defendants Woodruff and Rimes request $8,106 in &ytsriees. Docket No. 25 at 12. But, in
attached declaration, defendants’ counsel expthagisthis requested amount includes an estima
the time he thought he would spend in preparingepby brief and in appearing at the hearing on
motion. Docket No. 26, Campbell Decl. 1 5. The Court notes that there was no hearing on this

and that the reply brief that was filed was approximately three and a half @egidocket No. 47,

an
fe O
this

mo

Therefore, defendants must update their request for attorney’s fees to properly reflect the amou

hours that were actually expended on the motion. In addition, the Court notes that the ;
declaration does not include recesilfficient to provide a properdia for determining how much ti
was spent on the particular claims. Accordmtiie Court GRANTS defendants Woodruff and Rim
motion for attorney’s fees, but ORDERS defend&vib®druff and Rimes to file an updated request
attorney’s fees that includes reds sufficient to provide a properdiafor determining how much tim

was spent on particular claims witHwourteen (14) daysfrom the date this order is filed.

CONCLUSION
For the foregoing reasons, the Court GRANTS defetslanotions to dismiss plaintiff's firs
amended complaintand GRANTS plaintiff leave to acheSpecifically, the Court grants plaintiff lea
to amend with respect to his first (unlawéutest), third (supervisor liability), fifthMonell liability),
and sixth (retaliation) causes of action. The €COUEMISSES WITH PREJUDZE plaintiff's second
fourth, seventh, and eight causeaction. Should plaintiff choose fite a second amended complai
it shall be consistent with the terms of this order and must be filed on or Beigust 25, 2014
In addition, the Court GRANTS defendants Wodtlamd Rimes’s special motion to strike a|
motion for attorney’s fees. The Court ORDE&Sendants Woodruff and Rimes to file an upda

request for attorney’s fees that includes recortfecgnt to provide a propebasis for determining hov

much time was spent on particular claims witlviarteen (14) daysfrom the date this order is filed.

IT IS SO ORDERED. % A
Dated: July 25, 2014
SUSAN ILLSTON
United States District Judge
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