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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
San Francisco Division

AMIT PATEL,
Plaintiff,

Case No. 14-cv-00522-LB

V. ORDER DENYING
DECERTIFICATION

TRANS UNION, LLC, et al.,
Re: ECF No. 124

Defendants.

INTRODUCTION
This is a consumer suit under the Faiedit Reporting Act (“FCRA”), 15 U.S.C. 88 1681-
1681x, and counterpart California laWhe defendants have movieddecertify two plaintiff
classes. (ECF No. 124.) The case in a nutshitllasNamed plaintiff Amit Patel alleges that the
defendants (operating as a single “consumaonteng agency”) disseminated a consumer-
information report that wrongly described him asreotést, and that ascribed to him a criminal

record that he did not have. For this failiiMy, Patel brings a clai under § 1681e(b) of FCRA.

! See generallyAm. Compl. — ECF No. 41.) Record citations are to material in the Electronic Case

File (“ECF"); pinpoint citations refer to the ECF-generated page number at the top of documents
statutes cited or discussed in this order are within Title 15 of the United States Code, and specifi
within FCRA, unless otherwise noted.

2 “\WWhenever a consumer reporting agency prepares a consumer report it shall follow reasonable
procedures to assurgid] maximum possible accuracy of the information concerning the individual
about whom the report relates.” § 1681e(b).
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Mr. Patel also alleges that, when he asked the defendants to providétnttmeviile that they
maintained on him, they failed to send him his clatgpfile. In particular, he claims that the
defendants failed to send him the background cheatkltley performed on him or the alert that
had flagged him as a potentiatrorist. This, Mr. Patel clais, violated § 1681g of FCRAThe
defendants generally deny these charges.

The court previously certiftetwo national plaintiff classes: an “accuracy” class for the
8 1681e(b) claim, and a “disclogtirsubclass for the § 1681g claiBee Patel v. TransUnion,
LLC, 308 F.R.D. 292, 310 (N.D. Cal. 2015). Fuller discussion of the parties’ contentions, and

court’s Rule 23 analysis, can fmnd in the certification order. This discussion assumes that the

reader is familiar with that order. The court held a hearing on the defendants’ motion on Octo

2016 and now denies that motion.

ANALYSIS

The defendants’ renewed challenge to the dedtiflasses springs from the Supreme Court’s
recent decision ispokeo, Inc. v. Robin$36 S. Ct. 1540 (2016). That case (which is more fully
described below) elaborated upon the “concrete ihjilngt plaintiffs musillege to have Article
Il standing.See idat 1546-50. The defendants argue thah bee accuracy claim and class unde
§ 1681e(b), and the disclosure claim and BRgscunder 8§ 1681g, fail to allege a sufficiently
concrete injury to give the named plaintiffreitng — and that both claims thereby fail to invoke
this court’s subject-matter jurisdiction.

Of the defendants’ arguments, however, onéydirect “no concrete injury” challenge truly
involvesSpokear constitutional standing. The resttbé defendants’ arguments, though laced
with references t&pokeopare really normal merits challeng@sie defendants (in sum) deny that
all absent class members can udttely prove liability and they sist that this bars Rule 23

certification. In short, theest of the defendant'Spoked standing arguments are really Rule 23

3 “Every consumer reporting agency shall, upon request, . . . clearly and accurately disclose to th
consumer . . . [a]ll information in the consumer’s file at the time of the request . . . .” § 1681g(a)(1
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arguments. Those arguments also mostly rehaistestions that the cadunas already rejected.
(The defendants do point to a group of cdkasthey had not previously discuss8de infra Part
4.1.) Having weighed both the true p&iokecstanding arguments, and the renewed Rule 23
arguments, for the reasons given below the abemtes the motion to decertify. The class and

subclass will remain certified undhe court’s order of June 26, 2015.

1. Spokeo

Spokeaconsidered what kind of harm must bleged, to give Article 11l standing, where a
plaintiff claims that a defendé& has violated a statut8ee Spoked 36 S. Ct. at 1546-49. Is the
“bare . . . violation” of a state itself sufficient injurySee idat 1549. Or must the plaintiff show
“concrete harm” beyond the “bare” violatioB@e idJudge Orrick of this court recently gave a
digest ofSpokeoSee Larson v. TransUnion, L1.2016 WL 367253 (N.D. Cal. Aug. 11, 2016).
This discussion largely trackadge Orrick’s explanation ibarson

“Spokeanvolved an appeal from a Ninth Ciitdecision holding that the plaintiff had
adequately alleged Article 11l standing, regardlese/hether he had adequately alleged ‘actual
harm,” by merit of his claims under 15 U.S&1681n(a) for willful violations of” FCRALarson
2016 WL 367253 at *1 (citinfobins v. Spokeo, In@42 F.3d 409, 412-14 (9th Cir. 2014)). “The

Ninth Circuit [had] reasoned that

“a willful violation claim under sectiod681n(a) ‘does not require a showing of
actual harm,” and where a “statutory sawf action does not require proof of
actual damages, a plaintiff can sufferi@ation of the statutory right without
suffering actual damages.”

Larson supra at *1 (quotingRobins 742 F.3d at 413). In the situati before it, the Ninth Circuit
had held that the FCRA plaintiff alleged sufficiéuticle Ill injury because he claimed that the
defendant had “violateklis statutory rights, not jushe rights of othepeople,” and because his
“personal interests in the handii of his credit information [werehdividualized rather than
collective.”Larson suprg at *1 (quotingRobins 742 F.3d at 413) (empéia in original).

“The Supreme Court held thatightanalysis was ‘incomplete.l’arson supra at *1 (quoting

Spokep136 S. Ct. at 1545). It remindeshders that Article 11l standg demands an injury that is

ORDER— No.14-cv-00522-LB 3
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“both concreteandparticularized."Spokep136 S. Ct. at 1545 (emphasis in original). The Ninth
Circuit had addressed the “pattiar” nature of the allegedjury but had “overlooked” the
“concreteness” requiremer8ee id.

The heart oSpokecelaborates that ter requirement. Most fundamentally,

Article Il standing requires a concrete injury even in the context of a statutory
violation. For that reason, [a plaintiffpuld not, for example, allege a bare
procedural violation, divorced from acpncrete harm, and satisfy the injury-in-
fact requiremenof Article III.

Id. at 1549. A “concrete injury,Spoke@explained, “is one it ‘actually exist[s],” meaning that it
is ‘real, and not abstract,” but ‘not . necessarily . . . tangiblel”arson supra at *1 (quoting
Spokepl36 S. Ct. at 1548-49) (quotation marks omittedarson). TheSpokedCourt “identified
two things that are ‘instructive’ in determining gther an intangible injurgises to the level of

concrete injury”:

first, “whether [the] alleged intangible tm has a close relationship to a harm that
has traditionally been regarded as prawida basis for a lawsuit,” and second, “the
judgment of Congress,” in that “Congrdsss the power to define injuries and
articulate chains of causation that will giige to a case or controversy where none
existed before.” The Court also emphasitteat concreteness may be established
by “the risk of real harm.”

Larson supra at *1 (citations omitted) (quotin§pokep136 S. Ct. at 1549%pokedhen offered
examples of sufficiently concrete (if intangible) ha®ee Spoked 36 S. Ct. at 1549-50. It
pointed to “libel” and “slander per seld. at 1549. It then cited cas in which a plaintiff's
“inability to obtain information’whose disclosure Congress lmadndated constituted “sufficient
injury in fact to satisfy Article II1.”"ld. at 1549-50 (citind-ederal Election Comm’n v. Akin§24
U.S. 11, 20-25 (1998) (voters’ “inability to obtainformation” that “Congress had decided to
make public”) andPublic Citizen v. Department of Justig®1 U.S. 440, 449 (1989) (advocacy
groups’ “failure to obtain information subject to disclosure under the Federal Advisory Comm
Act”)). In cases like these,lfe violation of a procedural riglgranted by statute” was deemed
“sufficient . . . to constitute injury in fact3pokep136 S. Ct. at 1549. “In other words, a plaintiff
in such a case need not allege adgitionalharm beyond the oneo@gress has identifiedld.

(emphasis in original).

ORDER— No.14-cv-00522-LB 4
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“Turning to the plaintiff’sclaims under the FCRA3poked'acknowledged that Congress
‘plainly sought to curb the disseminationfafse information’ in passing the FCRA.&arson
supra at *2 (quotingSpokep136 S. Ct. at 1550). Still, “a violation of one of the FCRA's

procedural requirements may result in no hargpdkep136 S. Ct. at 1550. For

not all inaccuracies cause harm or présery material risk of harm. An example
that comes readily to mind is an incorreigt code. It is difficult to imagine how
the dissemination of an incorrect zip codéthout more, could work any concrete
harm.

Id. The SpokedCourt “express[ed] no view about aagher types of false informationld. at 1550
n. 8. It remanded the case to the Ninth Circuiihsd the latter court could decide whether the

Spokemlaintiff had alleged an adjuately concrete injurid. at 1550.

1.1  Accuracy Claim

We can now applppokedo the certified claims and classBsth, in this court’s view, allege
sufficiently concrete injuries-ifact to yield Article 11l standind.The court sees little difficulty in
concluding that the alleged inaccuracies —hgewrongly branded a potenitiarrorist, or wrongly
ascribed a criminal record — are themselves concrete harms. This is fully in lifeépakBo’s
express analysis. There, in describing cas@sioh the violation of a statutory right “can be
sufficient . . . to constitute injy in fact,” the Court analogized torts for which the law has “long
permitted recovery” — picking out, specifically, the torts of “libel” and “slander perSggkeo
134 S. Ct. at 1549. That these torts share somethurmgpl with the inaccuracies alleged here, in
terms of the operative injury to reputation, isavho one will deny. Conversely put, a report that
misidentifies someone as a terrorist or crimifi@hot as benign as ancorrect zip code.See
Larson 2016 WL 4367253 at *3 (quotirntdawkins v. S2Verify2016 WL 3999458, *5-6 (N.D.
Cal. July 26, 2016)see Spoked 34 S. Ct. at 1550.

* The defendants have not challenged the alleged injuries as insufficiently “particular.” In the cou
view, the harm that the plaintiffs allege is qdately particular to satisfy Article Ill. The named
plaintiff, and the absent class, claim that the defendants failed to prevent etinetis @awnconsumer
information, and did not disclosgkeeir owninformationto them See Spoked 36 S. Ct. at 1548
(discussing particularity requirement).

ORDER— No.14-cv-00522-LB 5
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It does not matter that the defendants dissemihtiite mistaken information narrowly: only to
users of their subscription service (like Mr. Patgfospective landlord), rahthan, say, to local
newspapers or a publicly accessible website. The ltarm is in the sharing of erroneous and
inherently damning informatiorbaut the plaintiff — regardless bbw widely it is broadcast.
How widely such information is shared may wefkeat the extent of the harm. But there is harm
in the first passing on of such derogatory untruths. And, at least in this context, how widely th
erroneous information was shaiggeaks in no obvious way to ttieeshold “concrieness” of the
harm that such information caused, or “risk[ed]” causB&p Spoked 34 S. Ct. at 1549 (citing
Clapper v. Amnesty Int'l USA33 S. Ct. 1138 (2013) (suggesting that “risk of real harm” can
“satisfy the requirement of concreteness”)).

Nor does it matter to the question of standing MatPatel’s prospectelandlord did not use
the incorrect information to deny Mr. Patel’'s @rdpplication. That mabe a causation argument
responsive to some aspect of Mr. Patel’s cl&fatever use the landlord did or did not make of
the erroneous information, agathe error itself, wrongly braling someone a terrorist and

criminal, constitutes concrete injury to trigger standing.

1.2 Disclosure Claim

The disclosure claim also satisfies Article ltlis true, as the defielants emphasize, that one
cannot merely point to the alledjstatutory violation — the failur® disclose information — and
immediately conclude that thegnhtiffs have standing. That &pe,” reflexive assessment would
missSpokeo'svhole point.

Yet Spokeatself indicates that, in some contexts, failing to provide information whose
disclosure Congress has mandated can alobedniconcrete injury” tht yields standing.
Spokep136 S. Ct. at 1549 (cititgkins,524 U.S. at 20-25 (voter§hability to obtain
information” that “Congress had decided to make public”) Rmldlic Citizen491 U.S. at 449
(plaintiffs’ “failure to obtain infemation subject to [statutory] dissure”)). In such cases, “the

violation of a procedural right gnted by statute” can be “sufficten . to constitute injury in

ORDER— No.14-cv-00522-LB 6
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fact.” Spokep136 S. Ct. at 1549. “In other words, a plaintiff in such a case need not allege an
additionalharm beyond the one Congress has identifilekd (emphasis in original).

This is not arbitrary, inconsistent, or conclusdtyeflects the fact tht Article 11l standing “is
a key part of the separation of powers ppies that are fundamental to our republigée In re
Capacitors Antitrust Litig.154 F. Supp. 3d 918, 923 (N.D. Cal. 2015) (cituiagan v. Defenders
of Wildlife, 504 U.S. 555, 559-60 (1992)). koparticularly, it recognizethat courts — without
abandoning their own coordinate role or thesp@nsibility to enforce a constitutional minimum
—nonetheless take as “instruaiand important” the “judgmenf Congress” as to where
constitutionally sufficient injury lies, both “because Congress is well positioned to identify
intangible harms that meet minimum Arti¢glerequirements,” and because, ultimately,
“Congress has the power to define injuries . . . thilltgive rise to a cee or controversy where
none existed before.8ee Spoked 36 S. Ct. at 1549 (quotirigijan, 504 U.S. at 580) (in
concurrence).

There is good reason to view thenadisclosure alleged here as within that family of claims i
which Spokedliscerns “concrete” Articlél harm. A main purpose dfCRA, after all, is “to
ensure ‘fair and accurate credit reportingpokep136 S. Ct. at 1545 (quoting 15 U.S.C.

8§ 1681(a)(1)). Toward that end, with FCRA, “Corgg@lainly sought to curb the dissemination ¢
false information by adopting procedussigned to decrease that risRjokep136 S. Ct. at
1550. Requiring consumer-reporting agencies to dsglupon request, . . . [a]ll information in
[a] consumer’s file,” § 1681g(a)(1), empowersocasumer to monitor her file for incorrect data.
Section 1681g’s disclosure requirement thus seexactly a device “designed to decrease [the]
risk” that a credit-reporting ageneyill “disseminat[e] . . . false information.” But a consumer
cannot monitor her file for falsity if she is not given the relevant information. That impediment
that non-disclosure, is thus a raglry. At the very least, prenting a consumer from monitoring
her file presents a “risk of rearm” of exactly the type th&iCRA seeks to prevent (i.e., the
dissemination of incorrect information); and thk can itself “satify the requirement of
concreteness3ee Spoked 36 S. Ct. at 1549-50. So it is not slyniine “bare . . . violation” that

predicates Article Il injury in this context; it the hindering of a consumer’s ability to monitor

ORDER— No.14-cv-00522-LB 7
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and correct information about herself. Finallythis vein, the harmom non-disclosure and
inaccuracy may be practically inseparable. Whidlo isay, a failure to disclose will seem all the
more injurious where it is linked to undeniably h&uhfalse information. If that is so, then it may
be appropriate to finish this part of the inquay recalling that the information disseminated hers
was not “entirely accurateld. at 1550. And that, unlike an “inorect zip code,” the alleged
inaccuracies were of a nature to “cause harm” thermasalw at least to “prese[a] material risk of
harm.”Id. at 1550.

Taking all this into view, tl court holds that the § 16819 “disclosure” claim alleges a

sufficiently “concrete ijury” under Article .

2. Recent Cased:.arson; Hawkins, Nokchan

2.1Larson

The recent decision ibarson supra is instructive. Writing in light o6pokepJudge Orrick
there held that a named plaintiff had Artitllestanding to sue TransUnion under FCRA § 1681g
where his credit report contained a “blank spdoe*Possible OFAC Match” — which is one
version of the same “terroriatert” that is at issue herBee Larsoysuprg at *1-2. Having
reached that standing decision, JudgedRrtthen certified a plaintiff clasSee idat *3-4. In so

doing, Judge Orrick rejected the same standimdjcertification arguments that the TransUnion

defendants make here. In this case, indeedPitel has a stronger case for standing than did the

Larsonplaintiff.

Compared with Mr. Patel’s claim, th@rsonplaintiff's § 1681g claim rested on more
uncertain factual ground. Thearsonplaintiff claimed that TansUnion had violated § 1681g’s
“clear and accurate disclosurequirement by providing him with credit report that contained
an item called “Possible OFAC MatctSee Larsoysuprg at *2. More spcifically, theLarson

plaintiff alleged that this it@ violated § 1681g in two ways:

> Again, § 1681g’s actual text requires consunegorting agencies to “clearly and accurately
disclose” the consumer’s file information.

ORDER— No.14-cv-00522-LB 8

\L*4




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

First, because the OFAC disclosure displayely a blank spacéor the “Possible
OFAC Match,” itleft him “uncertainas to whether [Trans Union] [was] reporting
[him] as a match to an individual on tB¢-AC database,” thereby causing him to
suffer emotional distress. . . . Seconelcduse the OFAC disclosure was described
as “Additional Information” that was “proded as a courtesy” and that was not part
of the credit report, the OFAC disslare “le[ft] [Larson] and the clas®nfusedas

to whether they had the right dispute [the OFAC] information.”

Id. at *2 (quoting record) (emphases added). TranstJargued that Larson could “[Jnot establish
standing undeBpokeopand that even if he could, classtdeation would stil be inappropriate
becaus&pokerecludes him from establishing ascerditfity, predominance, and superiority.”
Larson supra at *1.

Judge Orrick rejected both contentions. Astemding, Judge Orrick held that Larson’s
8 16819 claim was “based on something more ththara procedural violation’— such as the
‘dissemination of an incorrect zip code’ — that carfnatise harm or present any material risk o

harm.™ Id. at *3 (quotingSpokep136 S. Ct. at 1549-50). “To the contrary,

his claim is based on the sort“offormational” injury that theSpokedCourt
implicitly recognized in citindublic CitizenandAkins and that a number of other
cases, from both befo&pokeaand after, have found sufficient to support Article
[l standing.

Larson supra at *3 (citing cases). Agreeing that “t@#-AC disclosure ‘is not as benign as an
incorrect zip code,” Judge Orrick found it “nofffitult to imagine how” that disclosure “could
work . . . concrete harmldl. (quotingHawking suprg at *5-6 [“not as benign”], an8pokep136
S. Ct. at 1550 [“imagine . . oacrete harm”]). Judge Orridcken turned aside TransUnion’s

certification arguments:

Given that Larson continues to haveiéle IIl standing to bring this case
despiteSpokeoTrans Union’s challenges to . . . ascertainability, predominance, and
superiority also fail. Each of thosballenges is based on Trans Union’s
contentions that the class should not béfesnt because absent class members lack
Article 1l standing for the same reasons as Larson, and, similarly, because
individualized determinations will have be@ made with respect to the concreteness
of each absent class member’s injuinya class action, however, “standing is
satisfied if at least one namphhintiff meets the requirementBates v. United
Parcel Serv., In¢.511 F.3d 974, 985 (9th Cir. 200@gcordEllis v. Costco
Wholesale Corp.657 F.3d 970, 978-79 (9th Cir. 2011).

Larson supra at *4.

ORDER— No.14-cv-00522-LB 9




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

For essentially theeasons that drove tharsondecision, Mr. Patel and ¢iclass have Article
lIl standing in this case. If anytig, Mr. Patel's allegations of harfrom the erroneous “terrorist
alert” and criminal record are more concrete than thokarnson First, in this case, there was not
“only a blank space” that that created “uncertaififabout whether Mr. Patel was being identified
as a possible terrorisdee idat *2. He was indeed sdentified. Second, unlike ibarson the

report here was not sent to Mr. Rdtienself, but to a third party. T&court thinks that, even more

so than inLarson in this case Mr. Patel has established “concrete injury” for purposes of Article

lll. (The Rule 23 aspect afarsonis discussed belovnfra, Part 3.)

2.2Hawkins

The postSpokealecision inHawking supra— by Judge Alsup of this court — is also
relevant. Judge Alsup there hélidht a plaintiff had standing wheehe alleged that the defendant
consumer-reporting agency had disseminated (totential employehis outdated criminal
records in violation of FCRAHawkins 2016 WL 3999458 at *1, 56Judge Alsup held that this
was “in no way akin” to the “menglprocedural” volations thaSpokecsaid would not yield
Article Il injury. I1d. at *5-6. Having held that the nampkintiff had standing, and was therefore
an “adequate” class representativudge Alsup also certifiednationwide plaintiff clasdd. at
*2-7. In this case, Mr. Patel similarly claims tlla¢ TransUnion defendants included in his repo
both criminal records that were noshand a vacated misdemeanor convictg@ee Patel304

F.R.D. at 295. As iHawkins that alleges concrete harm un@gokeo

2.3Nokchan
By contrast, this case uglike the recent decision Mokchan v. Lyft, Inc2016 WL 5815287
(N.D. Cal. Oct. 5, 2016). INokchan Chief Magistrate Judge Spdreld that a FCRA plaintiff

® “Under the FCRA, consumer reports may not contain information regarding . . . ‘records of arre
that . . . antedate the report by more than seven years or until the governing statute of limitations
expired, whichever is the longer perioddawking 2016 WL 3999458 at *1 (quoting 15 U.S.C.

§ 1681c(a)(2)).

ORDER— No.14-cv-00522-LB 10

_:—P

5t
has




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

lacked Article 11l standingld. at *1, *4-9. TheNokchanplaintiff had applied for a job with
defendant Lyft. As part of his applicatidme was required to “fill out and sign a document
requiring [a] background checkd. at *1. He claimed that, in thjzrocess, Lyft violated FCRA in
two ways. First, because “disclosures required under the FCRA were embedded in” the
background-check authorizatiaather than appearing &“stand-alone documentd. Second,
because “Lyft failed to inform him . . . that he had a right to request a summary of his rights u
the FCRA.”ld. The defendant moved to dismiss the plaintiff's complaint for want of Article IlI
standingld.

Magistrate Judge Spethoroughly assessed p&pokeaase law and concluded that the

plaintiff indeed lacked standin§ee idat *4-9. Judge Spero wrote:

[The plaintiff] has not alleged that he su#fidrany real harm as a result of the fact
that he did not receive required disclosurea separate document or that he did
not receive a summary of his rights unttee FCRA. In particular, he does not
allege][] that as a result of Lyft's failure to provide the disclosures in a separate
document or to notify him of his right teceive a summary of his legal rights he
was confused about higjhts or that he would ndtave consented to the
background checks had he understood higsidtor does he allege that he was
harmed by the background check in any viRather, based on the allegations in the
complaint, [the plaintiff] was hired blyyft after he successfully completed its
background investigatiomd he continues to work for Lyft. Under these
circumstances, the Court can find no real hama threat of such harm, that gives
[the plaintiff] standing under Article Il . . . .

Id. at *4.

This court agrees thalokchamreached the correct conclusion the facts before it. The
Nokchanplaintiff alleged “bare” failures to complyith “procedural” FCRA requirements that
themselves carry no necessary injury. Nor, adNiblechancourt explained, had the plaintiff
identified any concrete injury flowing fromelraw procedural missteps. Mr. Patel’s alleged
injuries are substantively different. As debed above, he alleges sifiry violations that
themselves are harmful, or thateast carry a “risk of real hartrHe thus alleges sufficiently

concrete injury and hanstitutional standing.

ORDER— No.14-cv-00522-LB 11
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3. The Defendants Conflate Jurisdictional and Merits Analyses

The defendants also contend that, whatekie court’s standing conclusiddpokeaequires a
new look at Rule 23 arguments thia¢ court has already considegattl rejected — in particular,
under the “predominance” and “ascertainabilitgalds of Rule 23. (ECF No. 124 at 23.) The
primary expression of thiSpokeecum-Rule 23 approach may lie in the defendants’ arguments
about class “overbreadth” and thessibility that some absent class members will prove to be
uninjured, or (more broadly stated) will not&lgle to establish liability. In one place the

defendants thus write:

[Gliven the definition andantent of the classes, tB@okeanquiry is
determinative. ASpokemow makes clear, and under established Rule 23 caselaw,
the certified classes areerbroad because they includeinjured class members.

(ECF No. 124 at 23.)

This raises an overarching problem with tlefendants’ decertification analysis: Throughout

their discussion, the defendants conflatgcle 11l standing analysis with merits analysis. Whethe

the plaintiffs can prove liabilitys one question; whether they @taiming a sufficient Article 111
injury is anotherSpokealoes not turn every Rule 23 issutia standing issue; put differently,
Spokealoes not infuse Article 11l considations throughout Rule 23. In the efghokeadoes not

revive Rule 23 arguments thadve already been rejected.

The defendants essentially invaRpokedo rehash Rule 23 arguments that they made before.

The court could dispose of these arguments, degree, with sweeping stroke. (Asarsondid
facing almost identical poSpokeccertification argumentsSee Larsopsupra at *4 [“Given that
Larson continues to have Article Btanding to bring this case despgtieokepTrans Union’s
challenges to . . . ascertainability, predominance, and superiority also fail.”].) If, as the defend
say, its decertification arguments all follow fr@pokeoif they are “all premised upon the
Supreme Court’s ruling iBpoked (ECF No. 124 at 11), then it should also follow that, because
the defendant'Spokeanalysis fails, so too fail its knkon arguments to unwind the certified

classes. At least, we should expect thatéHatter arguments will fail absent some good reason
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explaining howSpokeaan both indicate the plaintiff’s standing and yet, in some way, undermi
certification. That latter arguent, though, never materializes.

The court has nonetheless considered thendafes’ present arguments in a more finely
grained way, has weighed too the additional €#isat the defendants point to, and has decided
that nothing in this material warrants deceréfion. Nothing in the defendants’ current Rule 23

arguments change the court’s existing certification analysis.

4. New Rule 23 Challenges Considered on Their Own

The defendants raise genuine Rule 23 arguments mainly in identifying a batch of new cas
that discuss “uninjured” plaintg and “overbroad” classes. (ECP. 124 at 2428; ECF No. 127
at 15-16.) More specifally, these cases, as the defendangstiusm, address the possibility that
some absent plaintiffs may ultimately failgoove liability. (Though, to a more limited degree,
these cases also discuss classes that areroad because they contain members \Blyo,
definition, cannot be among those who may be entitlagéd¢overy — and they discuss this topic
in a way thatefutesrather than supporthe defendants’ deddication argumentsSee Moore v.
Apple, Inc, 309 F.R.D. 532, 541-43 (N.D. £&015).) Viewing thesenore through the lens of
Rule 23 than from the perspective of Artidle the court considers these cases and the

defendants’ attendant analysis.

4.1 New “Uninjured Absent Plaintiff” Cases

Most of the defendantaew “uninjured absent plaintiff” cases pred8mokeoSee(ECF No.
124 at 24-28.) So, again — and perhaps especiallysrpart of their analysis — the defendants
are not applying the lessons$pokeopthey are simply taking anotheun at Rule 23 certification.
(As they are certainly entitled to do.) These caseszover mostly restate Rule 23 arguments thg
the court has already rejected. None of them caegthe court that it should overturn its earlier
analysis and decertify the plaintiff classes.

Only one of the cases in this groupSandoval v. Pharmacare US, In2016 WL 3554919

(S.D. Cal. June 10, 2016) — warrants more extended treatm&#ntioval as the defendants
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correctly write, the district cotifdenied class certification . . . where . . . the proposed class
included uninjured class membérd&ECF No. 124 at 26) (citingandovalsupra at *4).
Comparing the class definition with the scope of the class’s claifgaheéovakourt held that
there was a “substantial mismatoftween [the named] Plaintiffs and the classes they propose
represent.’'Sandovalsuprg at *8. InSandovalthat “mismatch” grew in crucial part from the
named plaintiffs’ bid to apply Californiaw to a nationwide class of plaintifiSee idat *6-7.

This case does not have such a problem. Thdiedrtlaims here wilapply federal law (FCRA)
to nationwide classes. It is also importantg¢oognize that the “overbreadth” problenSandoval
thus grew, not from absent members purportedlihato ultimately prove their claims — which
is the problem that the defendants in this casetify — but rather from aore innate disjunction
between the class definition and the claims thets would pursue. Which raises our next and
final issue, one that pervades the defendaetsértification arguments, the question of the

allegedly “overbroad” plaintiff classes.

4.2  The “Overbroad” Disclosure Subclass

Class “overbreadth” arises most pointedilfhe defendants’ treatment of the § 1681g
disclosure subclass. The defendants argudhbatisclosure subclass “is overbroad because it
fails to account for the [subclass members’] varying requests for information, and [for] the fag
that many sub-class members reediall that they wanted ameguested.” (ECF No. 127 at 18.)
“The 8§ 16819 subclass, as currently defingkde’ defendants write, tearly includes class
members who were not injured,” because theyght separate information held by the separate
[defendant] entities, and . . . réoed all that was requested Bfans Union.” (ECF No. 124 at 29-
30.) (The latter entity being “[t]he only Defendant facing the 8§ 16819 clalch.a(30.))
“Therefore, undeBpoked these class members “sufferedaomcrete injury and thus are not
properly part of the certified subclasdd.j

This argument does not warrant decertifimatiThe defendants here slightly reword an
argument that, under the heads of commonalitytgpidality, the courhas already rejecte8ee

Patel 308 F.R.D. at 304-06. The first problem witkstargument is that it rests on accepting the
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defendants’ view of the merits of this casepémticular, the defendants assume the correctness |of

their position that, when a plaifi asked for certain information from Trans Union, specifically,
the defendants were not therebyigdited to turn over all the infmation that both Trans Union
and TURSS had on that plaintiff. &v if the defendants prove to berrect in this view, it is a
guestion that can be resolved uniformly for Wieole disclosure subclasbhe effect of that
conclusion on segments of the disclosure subclass can — judging frothw/ieaturt has seen —
likewise be handled in a predorately uniform way. For example, if, as the defendants contenc
merits inquiry will show that plaintiffs who regsted a credit report fromnnualcreditreport.com
were entitled to only that reporoim Trans Union and nothing morge€ECF No. 124 at 30), that
is a question that can be addressed fairly machiyn The fraction of the subclass to which this
defense applies — whether “significanid.j or trifling — can be deied recovery under 8§ 1681g.
In sum, the plaintiff has shown that the disclesclaim admits of mainly uniform adjudication;
the defendants have not shown that it does not.

Furthermore, a class is not fatally “overbroaahd is not subject to being decertified, merely
because, on the defendants’ view of the meritsiesabsent class members may not be able to
establish liability. Rule 23 deenot demand that a wholeopiosed class prove its case
prospectively — or else no clasan be formed. Put differently, and perhaps put most directly,
uninjured absent plaintiffs do noecessarily defeat certification. &laourt pointed this out in its

previous certification ordefee Patel308 F.R.D. at 308 (citintn re Cathode Ray Tube (CRT)

Antitrust Litig.,2013 WL 5429718, *8-9 (N.D. Cal. June 20, 2013) (report and recommendatign

adopted 2013 WL 5391159 (N.D. Cal. Sept. 19, 2Qdi8ng cases) (“[A] chss will often include
persons who have not been injured by the defietglconduct but [this]. . does not preclude
class certification.”)).

The court also thinks that the defendants use the concept of clasgéadthb in a way that
confuses more than it clarifig@hough, in fairness to the defendaritss a term that the case law
does not handle with precision.) Maybe it is aew® question of degree than of kind, but the
notion of class overbreadth seepest reserved, not for cases€lithis) in which some absent

plaintiffs may ultimately fail to prove their case tlior those situations in which a class definition
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mnately sweeps past even the conceivable bounds of liability. Such as where a nationwide class
was certified gathering together “all persons whose source of [healthcare] payment is public
assistance” — even though the “lawsuit was litigated and decided under” only one state’s
Medicaid program. Barney v. Holzer Clinic, Ltd., 110 F.3d 1207, 1214 (6th Cir. 1997). Or where
the plaintiffs’ claims were against a public defender’s office — but the class had been defined to
mclude persons who had proceeded pro se or had been represented by attorneys other than public
defenders. Powers v. Hamilton County Public Defender Comm ’n, 501 F.3d 592, 618 (6th Cir.
2007).

This distinction — between classes that are overbroad “by definition,” and those in which “by
happenstance” some absent members may ultimately fail to prove liability — is usefully brought
out by Judge Koh'’s discussion in Moore, 309 FR.D. at 541-43. The defendants cite Moore in their
favor. (ECF No. 127 at 15.) As this court reads it, however, Moore s class-overbreadth analysis

generally refutes the defendants’ arguments in this case.

CONCLUSION
Nothing in the defendants’ motion for decertification convinces the court that either: (1) the
named plaintiff lacks constitutional standing — even in light of Spokeo; or (2) the existing plaintiff
class and subclass should for any reason be decertified. The court therefore denies the defendants’
decertification motion.
This disposes of ECF No. 124.
IT IS SO ORDERED.

Dated: October 21, 2016 M &

LAUREL BEELER
United States Magistrate Judge

7 Both these cases were drawn from W. Rubenstein et al., Newberg on Class Actions §§ 23:10, 25:7
(4th ed.).
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