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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

SUSAN SHELDON LEE, Case No. 14-cv-00602 NC
Plaintiff, ORDER SETTING ASIDE DEFAULT
AND DENYING MOTIONSFOR
V. DEFAULT JUDGMENT ASTO BANK

OF AMERICA AND THORNBURG
THORNBURG MORTGAGE HOME
LOANS INC., and others, Re: Dkt. Nos. 2427, 28, 29, 35

Defendants.

Pending before the Court are motions foiadé judgment by pro se plaintiff Susar

Lee against three of the defendants in thatter, Thornburg Mortgage Home Loans Inc;

TMST Home Loans, Inc. fonerly known as Thornburg Mortgage Home Loans Inc.
(collectively, “Thornburg”), ad Bank of America, N.A., azell as those defendants’
motions to set aside defaulor the reasons set forth below, the Court finds that there
good cause to set asiddaldt, and, therefore, NHES WITHOUT PREJUDICE the
motions for default judgment.
I. BACKGROUND

On February 7, 2014, Lee filed her complamthis case. The complaint names a

defendants Thornburg Mortgagme Loans Inc. “in its capdyg as originating lender an

purported mortgage serviceMMST Home Loans, Inc. fanerly known as Thornburg
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Mortgage Home Loans Inc. “ggirported servicer,” Select Rfwlio Servicing Inc. (“SPS”
“as purported servicer,” Mortgage Electrofegistration Systems Inc. (“MERS”) as
“purported Nominee for Thornbgy” Quality Loan Service€orporation (“Quality”) “as
purported Trustee under the Dasdlrust,” U.S. Bank Natinal Association “(successor
Bank of America, N.A., successor by merget.aSalle Bank N.A.), asrustee, on behalf
of the holders of the Thobarg Mortgage Seciiies Trust 2007-4 Mdgage Loan Pass-
Through Certificates, Series@D-4; (in its capacity as purported assignee of Plaintiff's

Deed of Trust),” and Bank &merica, N.A. “successor by mger to LaSalle Bank N.A.,

former Trustee, on behalf die holders of the Afornburg Mortgage & urities Trust 20074

Mortgage Loan Pass-Through Certificat®sries 2007-4.” Dkt. No. 1 at 7.

Lee alleges that, on June 28, 2007, she egdcaudeed of trust on her property at
Kingsland Place, Oakland, California, as séguor a loan. DktNo. 1 {5, 18. Lee
further alleges that she “timely paid her ngage payments when she began experienc

an unforeseen financial hardshidd.  19. Lee alleges that “there was an attempt to

securitize the Mortgage by assigning and tramsfg the Mortgage” to the Thornburg trust

“but the mortgage loan was neaatually assigned and transferredd. § 22. Lee claims
that this “fatal defect renders Defendathisd-party strangers to the underlying debt
obligation without the power arght to demand paymentedare default, negotiate her
Loan, and foreclose on her Propertyd. 1 30, 39, 85. Lee fiiner alleges that the
“failure of Defendants to assign her mortgagéaSalle Bank as trustee of the Thornbu

Trust, before the closing date of the trasat any time, wodl not entitle [Bank of

(o

iIng

£

America] and/or U.S. bank to be the succesastee due to the fact at no time any proper

assignment was ever made to LaSalle Ban&.f] 37. Lee alleges that defendants’

“fabricated Assignment of Deed of Trust,’ati‘purports to assign from MERS (as nomjnee

for Thornburg Mortgage Home Loans Inc.)Ud Bank for value received, all benefici
interest under said Deed of Trust,” is void. T 41.
Lee’s complaint asserts nine causes obactagainst all defendants unless otherw

noted, for: (1) Declaratory Relief; (2) Quasi Contract; (3) Negligence; (4) violations o
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Fair Debt Collection Practices Act (“FDCPQ’15 U.S.C. § 1692; (5) violations of the
California Business and Professions Code 075) violations othe Truth in Lending
Act (“TILA”), 15 U.S.C. § 1641(g)Jagainst U.S. Bank and Balefendants); (7) violation
of the Racketeer Influenced and Corrupg&@nzations Act (“RICO”), 18 U.S.C. § 1962,
(8) Fraud; and (9) Accounting. Dkt. No. The relief sought by Lee includes no less th
$5,000,000 in damages, and “an order findhveg Defendants have no legally cognizab
rights as to Plaintiff, the Property, PlaintifPsomissory Note, Plairffis Deed of Trust or
any other matter based on a@wat or any of the documents prepared by Defendants,
tendered to and executed by Plaintiffd. at 48.

On March 5, 2014, Quality moved to digsithe complaint. QkNo. 8. After
obtaining a brief extension of their timerespond to the confgant from the Court,
defendants SPS, MERS, andSUBank, identified as the stessor to Bank of America,
filed a motion to dismisthe complaint on March 12014. Dkt. No. 14.

On March 18, 2014, Lee filed requestsdatry of default against Thornburg and
Bank of America. Dkt. Nos. 16, 17, 18. ®tarch 19, 2014, the Cleiwof the Court entere
default against those defendants. Dkt. No. @&. March 20, 2014, counsel for Bank of
America as Trustee filed a notice of appearastaing that Bank of America “intends to
vigorously defend this acticand will immediately seek to gate and set aside any notic
of entry of default entered against it.” Dkto. 20. On March 212014, Bank of America
filed its motion to set aside default. Dkt. Nigt. On the same dalyee filed motions for
default judgment as to Bank of America anailffburg. Dkt. Nos27, 28, 29. On March
24, 2014, counsel for Thornbufited a notice of appearanceashg Thornburg'’s intent to
defend the action and to seek to vacate andssé¢ entry of default. Dkt. No. 31. On
April 2, 2014, Thornburgnoved to set aside default. Dko. 35. On April 3, 2014, Ban

of America and Thornburg filedppositions to Lee’s motions for default judgment. DK{.

Nos. 36, 37.

The Court scheduled the motions for déffardgment and the motions to set aside

default to be heard on the same day, godrearing the pending motions to dismiss the
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complaint. Dkt. No. 38. The Court subsequently toekrttotions for default judgment and

the motions to set aside default under sigbian, finding them suitable for disposition

without oral argumentSeeCiv. L.R. 7-1(b).

The Court has federal question jurisdictmrer the FDCPA, TILA, and RICO claims

under 28 U.S.C. 8§ 1331, asdpplemental jurisdiction ovéne state law claims under 28

U.S.C. 8§ 1367. All parties hawensented to the jurisdiction afmagistrate judge under
U.S.C. 8§ 636(c). Dkt. N@ 4, 11, 13, 23, 32.
II. LEGAL STANDARD

Pursuant to Federal Rule of Civil Proceel®5(c), a district court “may set aside an

28

entry of default for good causeFed. R. Civ. P. 55(c). To determine whether a party has

demonstrated “good cause,” a court must consider three factors: (1) whether the par

seeking to set aside the default engaged in culpable conduct thatHedl&fault;

(2) whether it had no meritorious defense; or (3) whether reopening the default judg
would prejudice the other partynited States v. Meslé15 F.3d 1085, 1091 (9th Cir.
2010).

—

y

ment

The district court has discretion to detarewhether a party has demonstrated “good

cause” to set aside amtry of default. Madsen v. Bumbt19 F.2d 4, 6 (9th Cir. 1969).

“The court’s discretion is espediabroad where, as here, iteatry of default that is being

set aside, rather thandefault judgment."Mendoza v. Wight Vineyard Mgmi83 F.2d
941, 945 (9th Cir. 1986)"Where timely relief is sought fra a default . . . and the mova
has a meritorious defense, doubt, if any, sthdnel resolved in favor of the motion to set
aside the [default] so #h cases may be decided on their meritd."at 945-46 (quoting
Schwab v. Bullock’s Inc508 F.2d 353, 355 (9th Cir. 1974B)tel v. McCoo) 782 F.2d
1470, 1472 (9th Cir. 198"“[T]he general rule [is] thatlefault judgments are ordinarily
disfavored. Cases should be decided upeir merits whenever reasonably possible.”)
I
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[11. DISCUSSION

A consideration of the three factors imstihase supports setting aside the default
entered against Bank of Ameriaad Thornburg. First, “a tendant’s conduct is culpablé
if he has received actual or construetiotice of the filing of the action amtentionally
failed to answer.”"TCI Group Life Ins. Plan v. Knoebh&44 F.3d 691, 697 (9th Cir. 20(
(quotingAlan Neuman Prods., Inc. v. Albrigl&62 F.2d 1388, 1392 (9tir. 1988)). “[I]n
this context the term ‘intenti@ally’ means that a movant caotrbe treated as culpable
simply for having made a conscious choice nartswer; rather, to treatfailure to answe
as culpable, the movant must have acted hatth faith, such as an ‘intention to take
advantage of the opposing party, interfergnyudicial decisionmaking, or otherwise
manipulate the legal process.Mesle 615 F.3d at 1092 (quotingCl Group 244 F.3d at
697).

Bank of America argues that there is a oeable explanation for its failure to file &
responsive pleading in that Leaed both U.S. Bank as Ttae and Bank of America as
former Trustee only in their representatoapacities for the Trust, and that “counsel
reasonably deemed the presénistee’s motion to dismisss a response sufficiently
protective of the Trustral any Trustee’s interests.” Dkt. N@sl at 9; 24-1 11 2, 9. Inits

motion to set aside default, Thornburg, theioagpr and original servicer of Lee’s loan,

asserts that it has been subjeca Chapter 11 Bankruptcyqueeding since 2009, and that

SPS acquired the servicing rights on Ldean from Thornburg 2010, following a
motion and order initiated by the dimburg Bankruptcy Tustee. Dkt. Nos. 35 at 8; 35-1

11 2, 5; 35-1 at 8-19, 21-22. Furthermoreoimburg argues that SPS, as current servic

and the present Trustee for the Trust, U.S\kiBaave already defendi¢he action by filing
a motion to dismissSeeDkt. No. 14. Thornburg’s motion to set aside default further

explains that, in investigating the file inglcase, counsel for SRi%covered evidence of

\D

)1)

er,

specific agreements betweenSSéhd Thornburg, wler which SPS may assume the defense

of Thornburg in this matter, and met with thieornburg Bankruptcy Trustee to confirm t

understanding. Dkt. Nos. 2& 8; 35-1 |1 2-3, 8-10.
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While Bank of America and Thornburgyenot provided any authority for the
proposition that they doot need to respond tbe complaint in thigase, the Court finds
that they have adequately demonstratedttiet failure to respondas not in bad faith.
Moreover, the record shows tiBénk of America and Thorwiog acted promptly in movir
to set aside defaultAccordingly, the Court finds that they have not engaged in culpah
conduct that led to the default.

Second, “[a] defendant seeking to vacatiefault judgment must present specific
facts that would constitute a defense. Betltirden on a party seegito vacate a defaul
judgment is not ex&rordinarily heavy.”Mesle 615 F.3d at 1094. “All that is necessary
satisfy the ‘meritorious defense’ requiremertbigllege sufficient facts that, if true, wou
constitute a defensefd. The motions to set asidefault by Bank of America and
Thornburg attach pposed motions to dismiss the comnpian multiple grounds, similar
those already asserted in the other defendpetsling motions to dimiss. Those ground
include that the complaint is fvad by res judicata followinthe dismissal of prior litigatic
by Lee, and that the complaifails to state any claim on which relief may be granted
because Lee lacks standing to assert her ¢tebthe assignment ber mortgage loan to
the Trust was invalid, and because she fdibeallege “tender,among other reason§ee
Dkt. Nos. 24-1 at 9-46; 35-1 at 24-52. T®eurt has reviewed the proposed motions to
dismiss and finds that Bank of America attbrnburg have presewtéegally cognizable
defenses to the complaint.

Finally, the Court examines whether therany prejudice to plaintiff that results
from setting aside the default. “To be preqial, the setting aside of a judgment must
result in greater harm than simmlelaying resolution of the sa. Rather, ‘the standard i
whether [plaintiff's] ability to purse his claim will be hindered.”TCI Group 244 F.3d at
701 (quotingralk v. Allen 739 F.2d 461, 463 (9th Cir. 1984 )}lere, Lee has not filed an
opposition to the motions to s&tide default. Based on the retbefore it, the Court find
that there is no evidence afy prejudice to Lee.

Il
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V. CONCLUSION

Because théhree factos in the god cause malysis fava setting asle the eny of
defaultpursuar to Rule 55(c) the motims to set asle the dedult againsBank of America
and Thornburg areGRANTED.

The Clerk d the Courtis directedo set asidéhe defaulof Thornlurg Mortgage
HomeLoans Inc.TMST Home Loans, hc. formerly known & Thornbug MortgageHome
Loans hc., and Bak of America, N.A.

Because dehdarts areno longer n default,Lee’s motons for defalt judgment are
DENIED WITHOUT PREJWDICE.

The proposd motions b dismiss ly Bank ofAmerica ad Thornbug attachedo the
motionsto set asid, Dkt. Nos 24-1 at 946; 35-1 a4-52, aredeemed fiéd as of tk date
of thisorder. Leehas until May 14, 204, to file ary responséo these rations to dsmiss.
Any replies are de by May 21, 2014. he Court wil hold a kearing on hese motias on
May 28 2014, at 100 p.m. inCourtroan A, 15th Hoor, U.S.District Caurt, 450 Gdden
Gate Avenue, SafrranciscoCalifornia. The heamg on themotions to dsmiss filel by
Quiality, Dkt. No.8, and byMERS, SPSand U.SBank, Dkt.No. 14, is ontinued fom
May 14to May 28at 1:00 pm.

By May 7, D14, Thorrourg musffile a furthe brief addessing thessue of vinether &
stay ofthis case a® that deéndant is rguired or gpropriatedue to thegpending
bankriptcy. Anyother partymay file aresponse td@hornburgs brief within 7 daysof its
filing. The Courtwill addres this issueat the heamg on themotions todismiss.

IT IS SO RDERED.

Date: April 29, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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