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3 UNITED STATES DISTRICT COURT

9 NORTHERN DISTRICT OF CALIFORNIA
10
11 | KARL STORZ ENDOSCOPY-AMERICA, Case No. C 14-00876 RS

INC.,
12 PROTECTIVE ORDER FOR
Plaintiff, LITIGATION INVOLVING PATENTS,
13 HIGHLY SENSITIVE CONFIDENTIAL
V. INFORMATION AND/OR TRADE
14 SECRETS
STRYKER CORPORATION and STRYKER

15 | COMMUNICATIONS, INC.,
16 Defendants.
17
18 | 1. PURPOSES AND LIMITATIONS
19 Disclosure and discovery activity in thastion are likely tanvolve production of
20 | confidential, proprietary, or prate information for which speciplotection from public disclosure
21 | and from use for any purpose other than prosegtihis litigation may be warranted. The parties
22 | acknowledge that this Order doeg nonfer blanket protections oil disclosures or responses td
23 | discovery and that the protectidgraffords from public discloge and use extends only to the
24 | limited information or items that are entitleddonfidential treatment undéhe applicable legal
25 | principles. The parties further acknowledge, adasét in Section 12.3, belovihat this Protective
26 | Order does not entitle them titefconfidential information under ak Civil Local Rule 79-5 sets
27 | forth the procedures that mustfolowed and the standards that will be applied when a party
28 | seeks permission from the court to file material under seal.
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2. DEFINITIONS

2.1  ChallengindParty. a Party or Non-Party thahallenges the designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Itemsinformation (regardless of how it is

generated, stored or maintained}amgible things that qualify fgrotection under Federal Rule
Civil Procedure 26(c).

2.3  Counsel (without qualifierDutside Counsel of Recoashd House Counsel (as w¢

as their support staff).

2.4 DesignatindParty. a Party or Non-Party that desiges information or items that it

produces in disclosures oriiaesponses to discovery @ONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY.”

2.5 Disclosurer Discovery Materialall items or information, regardless of the

medium or manner in which it is generated, estipior maintained (including, among other thing
testimony, transcripts, and tanggtthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.6  Experta person with specializéaghowledge or experienée a matter pertinent to
the litigation who (1) has been retathby a Party or its counsel tageas an expert withess or g
a consultant in this action, (B not a past or current empkxy of a Party or of a Party’s
competitor, and (3) at the time of retention, isaraticipated to become an employee of a Party
of a Party’s competitor.

2.7 “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Information or

Items extremely sensitive “Confidential Information Items,” disclosure of which to another
Party or Non-Party would createsabstantial risk of seus harm that could not be avoided by |
restrictive means.

2.8 HouseCounsel attorneys who are gutoyees of a party tthis action. House

Counsel does not include Outside Counsdt@etord or any other outside counsel.

2.9 Non-Partyany natural person, partnership,mamation, association, or other lega|
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entity not named as a Party to this action.

2.10 Outside Counsel of Recoattorneys who are not enagees of a party to this

action but are retained to represent or advise & fiathis action and hawappeared in this action

on behalf of that party or are affiliated with a law firm which has appeared on behalf of that
2.11 Partyany party to this action, including alf its officers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.12 Producing Party Party or Non-Party thatgmuces Disclosure or Discovery

Material in this action.

2.13 Professional Vendorgersons or entities that piide litigation support services

(e.g., photocopying, videotaping, traatshg, preparing exhibits @emonstrations, and organizing,

storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.14 Protected Materiahny Disclosure or Discovery N&xial that is designated as

“CONFIDENTIAL,” or as “HIGHLY CONHDENTIAL — ATTORNEYS’' EYES ONLY.”

2.15 Receiving Partya Party that receives DisclosureDiscovery Material from a

Producing Party.
3. SCOPE

The protections conferred by this Order aowet only Protected Marial (as defined
above), but also (1) any infori@n copied or extracted from &ected Material; (2) all copies,
excerpts, summaries, or compilatsoof Protected Material; and (3) any testimony, conversatidg
or presentations by Parties or their Counselright reveal Protectedaterial. However, the
protections conferred by thisiftlation and Order do not covettiollowing information: (a) anyj
information that is in the public domain at theeiwf disclosure to a Receiving Party or becomg
part of the public domain after its disclostwea Receiving Party as a result of publication not
involving a violation ofthis Order, including
becoming part of the public reabthrough trial or otherwisend (b) any information known to th
Receiving Party prior to the disclosure or obtaibgdhe Receiving Party after the disclosure fr
a source who obtained the information lawfulhdainder no obligation afonfidentiality to the

Designating Party. Any use of ProtedtMaterial at trial shall bgoverned by a separate agreen
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or order.

4. DURATION

Even after final disposition of this litigatiothe confidentiality obligions imposed by thig
Order shall remain in effect until a DesignatingtiPagrees otherwise imriting or a court order
otherwise directs. Final dispositishall be deemed to be the late(Df dismissal of all claims and
defenses in this action, with or without prejudice; and (2) final jugdrherein after the
completion and exhaustion of all appeals, reimgatiremands, trials, or reviews of this action,
including the time limits for filing any motions applications for extensioof time pursuant to

applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Carebiasignating Material for ProtectioRach Party of

Non-Party that designates information or itenrspimtection under this Order must take care tg
limit any such designation &pecific material thagualifies under the apprapte standards. To the
extent it is practical to daosthe Designating Party must desigmior protection only those parts
of material, documents, items, or oral or wnt@®mmunications that glify — so that other
portions of the material, documents, itemsg@mmunications for which protection is not
warranted are not swept unjustifiallythin the ambit of this Order.

Mass, indiscriminate, or rouired designations are prohildteDesignations that are shoyn

to be clearly unjustified or thétave been made for an inogper purpose (e.g., to unnecessarily

encumber or retard the case development process or to impose unnecessary expenses and bur

on other parties) expose tbesignating Party to sanctions.

If it comes to a Designating Party’s attentioattimformation or items that it designated for
protection do not qualify for proteon at all or do not qualify fathe level of protection initially
asserted, that Designating Party must prompttifynall other parties that it is withdrawing the
mistaken designation.

5.2 Manner and Timing of Designatioisxcept as otherwise provided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered|,

(@)

Disclosure or Discoverilaterial that qualifiegor protection under this Order must be clearly s
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designated before the matermdisclosed or produced.
Designation in conformity ih this Order requires:

(a) for information in documentary for(e.g., paper or electronic documents, bu

excluding transcripts of depositionsother pretrial or trial proceews), that the Producing Part
affix the legend “CONFIDENTIAL” or “HGHLY CONFIDENTIAL — ATTORNEYS' EYES
ONLY” to each page that contains protected miakelf only a portion oportions of the material
on a page qualifies for protection, the ProducingyPalso must clearly identify the protected
portion(s) (e.g., by making appropriate markingghe margins) and must specify, for each
portion, the level of preiction being asserted.

A Party or Non-Party that mageriginal documents or materials available for inspectig

need not designate them for protection until afierinspecting Party has indicated which matef

it would like copied and produced. During thepection and before the designation, all of the
material made available for inspectioraliibe deemed “HIGHLY CONFIDENTIAL —
ATTORNEYS’' EYES ONLY.” After the inspectingarty has identified the documents it wants|
copied and produced, the Produckayty must determine which documents, or portions thereq
qualify for protection under this Order. Théxefore producing the specified documents, the
Producing Party must affix the appropedtgend (“CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY”) toeach page that contains Protected Mate
If only a portion or portions dhe material on a page qualifies protection, the Producing Party
also must clearly identify the protected porifs) (e.g., by making appropriate markings in the

margins) and must specify, for each portithre, level of protection being asserted.

(b) for testimony given in deposition or irhet pretrial or triaproceedings, that the

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony and specifyi¢kiel of protection beig asserted. When it is
impractical to identify separately each portafrtestimony that is erited to protection and it
appears that substantial portiafghe testimony magualify for protection, th Designating Party
may invoke on the record (before the deposition,ihgaor other proceeding is concluded) a rig

to have up to 21 days after redegb the rough transcript to idefy the specific portions of the

|

al

rial.

ht




© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g~ W N B O © 0 N O 0o M W N B O

testimony as to which protectionssught and to specify the ldwd protection being asserted.
Only those portions of the testimony that arprapriately designated f@rotection within the 21
days shall be covered by the paons of this Protective Ordehlternatively, a Designating Part
may specify, at the deposition or up to 21 dayswa#els if that periods properly invoked, that
the entire transcript shall be treated@®ONFIDENTIAL” or “HIGHLY CONFIDENTIAL —
ATTORNEYS' EYES ONLY.”

Parties shall give the otherrpas notice if theyeasonably expect apiesition, hearing or
other proceeding to include Proted Material so that the othparties can esure that only
authorized individuals who have signed tAeknowledgment and Agreement to Be Bound”
(Exhibit A) are present at thopeoceedings. The use of a documasnan exhibit at a deposition
shall not in any way affect its designatias “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL
— ATTORNEYS' EYES ONLY.”

Transcripts containing Protect®thterial shall have an obviolesgend on the title page th
the transcript contains Protectigterial, and the title page shall be followed by a list of all pag
(including line numbers as approgaathat have been designateiProtected Material and the
level of protection being assed by the Designating Party. The Designating Party shall inforn
court reporter of these requirements. Any transthigt is prepared beafe the expiration of a 21-
day period for designation shall be treated duringpkéabd as if it had e designated “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” inits entirety unless berwise agreed. After
the expiration of that period, the transcsptll be treated onlgs actually designated.

(c) for information produced in some form other than documentary and for any

other tangible itemdhat the Producing Party affix in agoninent place on the exterior of the

container or containers which the information or itens stored the legend “CONFIDENTIAL”
or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” If only a portion or portions of
the information or item warrant protection, thedicing Party, to the extepracticable, shall
identify the protected portion(s) and spggche level of progéction being asserted.

5.3 Inadvertent Failures to Designafdimely corrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s
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right to secure protection undghis Order for such material. Upon timely correction of a

designation, the Receiving Party must make reasoe#fioles to assure that the material is treated

in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timingof ChallengesAny Party or Non-Party maghallenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentialif
designation is necessary to avoid foreseeahblgstantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and ConfeiThe Challenging Party shall initiate the dispute resolution pro

by providing written notice of each designation itl&llenging and describing the basis for eaq
challenge. To avoid ambiguity as to whether alleinge has been made, the written notice mug
recite that the challenge to cordittiality is being made in accordance with this specific parag
of the Protective Order. The pag shall attempt to resolve eadllenge in good faith and mus
begin the process by conferring directly (in vaicevoice dialogue; other forms of communicati
are not sufficient) within 14 days of the datesefvice of notice. lgonferring, the Challenging
Party must explain the basis its belief that the confidenti&y designation was not proper and
must give the Designating Party an opportunityetoew the designated maiti, to reconsider thd
circumstances, and, if no change in designatiaffésed, to explain the basis for the chosen
designation. A Challenging Party may proceed tady stage of the challenge process only if
has engaged in this meet and confer procesisdi establishes thdte Designating Party is
unwilling to participate in the meet andnfer process in a timely manner.

6.3  Judicialntervention If the Parties cannot resela challenge without court

intervention, the Designating Party shall fildaserve a motion to retaconfidentiality under

Civil Local Rule 7 (and in compliance with Civil cal Rule 79-5, if applicde) within 21 days of
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the initial notice of challenge avithin 14 days of the parties l@ging that the meet and confer
process will not resolve theirsfiute, whichever is earliéiEach such motion must be
accompanied by a competent declaration affirmirag tine movant has complied with the meet
confer requirements imposed in the preceding paragraph. Failure by the Designating Party
such a motion including the requiréeclaration within 21 daysi(@4 days, if pplicable) shall
automatically waive the confidentiality desaiion for each challenged designation. In addition
the Challenging Party may file a motion challenging a confidentiality designation at any timeq
there is good cause for doing sw;luding a challenge to the dgsation of a depdatson transcript
or any portions thereof. Any rtion brought pursuant to this preien must be accompanied by
competent declaration affirming that the movant has complied with the meet and confer
requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges and those madafoimproper purpose (e.g., to harass or impose

and

to m

o

unnecessary expenses and burdens on others)amay expose the Challenging Party to sanctions.

Unless the Designating Party has waived theidentiality designation by failing to file a motior
to retain confidentiality as desbead above, all parties shall continue to afford the material in
guestion the level of protection to which itestitted under the Produciiarty’s designation unti

the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 BasicPrinciples A Receiving Party may use Protectddterial thais disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting,

defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only tg
the categories of persons and urttlerconditions described in tHBrder. When the litigation hag
been terminated, a Receiving Party must complly the provisions of section 14 below (FINAL

DISPOSITION).

! The burden to move shall shift to the Challenging Party adier ¢hallenges are made to avoid an abuse of the proces
burden of persuasion remaiois the Designating Party.

5. The
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Protected Material must be stored and maneth by a Receiving Party at a location and
a secure manner that ensures that access isditoithe persons authped under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or ltem$&Jnless otherwise ordered

by the court or permitted in writing by the Dgsating Party, a Receiving Party may disclose a
information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounseRetcord in this action, as well as
employees of said Outside Counsel of Reconghtom it is reasonably necessary to disclose th
information for this litigation;

(b) the officers, directors, and employees (including House Counsel) of the
Receiving Party to whom disclosure is reasonablyessary for this litigation and who have sigt
the “Acknowledgment and Agreamt to Be Bound” (Exhibit A);

(c) Experts (as defined inithOrder) of the Receiving Pgrto whom disclosure is
reasonably necessary for this litigation, whaéhaigned the “Acknowledgment and Agreement
Be Bound” (Exhibit A), and who have bedisclosed pursuant to paragraph 7.4(a);

(d) the court and its personnel;

(e) court reporters and their staff, andféssional Vendors to whom disclosure ig
reasonably necessary for this litigation;

(f) professional jury or trial consultants, graphics vendors, and mock jurors to
disclosure is reasonably necagdar this litigation and whiave signed the “Acknowledgment
and Agreement to Be Bound” (Exhibit A);

(9) during their depasons, witnesses in the aoti to whom disclosure is
reasonably necessary and who have signettittenowledgment and Agreement to Be Bound”
(Exhibit A), unless otherwise agrebyg the Designating Party ordered by the court. Pages of
transcribed deposition testimony or exhibits to deéprs that reveal Pretted Material must be
separately bound by the court reporter and mayeadtisclosed to anyone except as permitted
under this Protective Order; and

(h) the author or recipi¢f a document containing the information, employee g

the Designating Party, or a custodian or offerson who otherwise possessed or knew the
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information.

7.3 Disclosure of “HIGHLY CONFIENTIAL — ATTORNEYS' EYES ONLY”

Information or ItemsUnless otherwise ordered by the court or permitted in writing by the

Designating Party, a Receiving Banmay disclose any informain or item designated “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside CounseRetcord in this action, as well as
employees of said Outside Counsel of Reconghtom it is reasonably necessary to disclose th
information for this litigation;

(b) Experts of the Receiving Party to whalisclosure is reasonably necessary fd
this litigation, who have signed the “Acknowtgment and Agreement to Be Bound” (Exhibit A)
and who have been disclosed pursuant to paragraph 7.4(a);

(c) the court and its personnel,

(d) court reporters and their staffid Professional Vendors to whom disclosure
reasonably necessary for this litigation;

(e) professional jury or trial consultants, graphics vendors, and mock jurors to
disclosure is reasonably necagdar this litigation and whiave signed the “Acknowledgment
and Agreement to Be Bound” (Exhibit A);

(f) during their deposibns, witnesses in the actionwtom disclosure is reasonal
necessary and who have sigtied “Acknowledgment and Agreement to Be Bound” (Exhibit Al
unless otherwise agreed by the [Qesiting Party or ordered byetltourt. Pages of transcribed
deposition testimony or exhibits to depositions tieaeal Protected Material must be separately
bound by the court reporter and may not be disclosed to anyone except as permitted under
Protective Order; and

(9) the author or recipi¢f a document containing the information, employee g
the Designating Party, or a custodian or offerson who otherwise possessed or knew the
information.

7.4 Procedures for Approving or Objectinddisclosure of “Protected Material” to

Experts.

1C
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(a) Unless otherwise ordered by the couragmeed to in writing by the Designatin
Party, a Party that seeks to discl&setected Material to an Expéés defined in this Order) first
must make a written requestttee Designating Party that (1) séasth its desire to disclose
Protected Material to the Expert; (2) identiftae general categories Bfotected Material the
Receiving Party seeks to disclose to the Expe)ts€ss forth the full name of the Expert and the
city and state of his or her primary residencégaftches a copy of the Expert’s current resume
(5) identifies the Expert’s current employer(s); i®ntifies each person entity from whom the
Expert has received compensation or funding for vimiks or her areas @xpertise or to whom
the expert has provided professibs@rvices, including in connectiaonth a litigation, at any time
during the preceding five yeatsind (7) identifies (by name and number of the case, filing dat
and location of court) any litigation in conniect with which the Expert has offered expert
testimony, including through a declaration, reportestimony at a deposition or trial, during thq
preceding five years.

(b) A Party that makes a request anovmtes the information specified in the
preceding paragraph may disclose the subject Peokdtaterial to the identified Expert unless,
within 14 days of delivering threquest, the Party receiwesvritten objection from the
Designating Party. Any such objection must sethfartdetail the groundsn which it is based, an
cannot merely challenge the djtiaations of the Expert.

(c) A Party that receives a timely writtebjection must meetna confer with the
Designating Party (througtirect voice to voice dialogue) to ttg resolve the matter by agreems
within 7 days of the written objection. If no agreent is reached, the Party seeking to make th
disclosure to the Expert maijefa motion as provided in Civil Local Rule 7 (and in compliance
with Civil Local Rule 79-5, if applicable) seiek) permission from the court to do so. Any such
motion must describe the circumstances with ifipéyg, set forth in detail the reasons why the

disclosure to the Expert is re@mably necessary, assess the riskaosh that the disclosure would

2 If the Expert believes any of this information is subject to a confidentiality obligation to a third-party, then the Bxpert sh
provide whatever information the Expert believes can be disdlaithout violating any confidé&ality agreemets, and the Par
seeking to disclose to the Expert shall be available to amektonfer with the Designating Party regarding any such engagem

g

\1%4

d

11



© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g~ W N B O © 0 N O 0o M W N B O

entail, and suggest any additional means thatdoelused to reduce that risk. In addition, any
such motion must be accompanied by a competiadhtion describing the parties’ efforts to
resolve the matter by agreement (i.e., the extentl@ndontent of the meet and confer discussi
and setting forth the reasons advanced by trségDating Party for its fasal to approve the
disclosure.

In any such proceeding, the Party opposing dsscioto the Expert shl bear the burden g
proving that the risk of harm that the distloe would entail (undehe safeguards proposed)
outweighs the Receiving Party’s need to ldise the Protected Material to its Expert.

8. PROSECUTIONBAR

Absent written consent from the ProcgiParty, any individual who receives
access to information marked “HIGHLEONFIDENTIAL — SUBJECT TO PATENT
PROSECUTION BAR” shall not beavolved in the prosecution of fgats or patent applications
relating to the subject mattef this action, including without liftation the patents asserted in th
action and any patent or application claiming priority to or othervwetated to the patents assert
in this action, before any fogg or domestic agency, includy the United States Patent and
Trademark Office (“the Patent Office”). For purposéshis paragraph, “prosecution” includes
directly or indirectly drafting, amending, advisiray,otherwise affecting the scope or maintena
of patent claim$.To avoid any doubt, “prosecution” asedsin this paragraph does not include
representing a party challengingatent before a domestic oréegn agency (including, but not
limited to, a reissue protest parte reexamination omter partes reexamination). This
Prosecution Bar shall begin when acces$#iGHLY CONFIDENTIAL — SUBJECT TO
PATENT PROSECUTION BAR” information is firseceived by the affectaddividual and shall

end two (2) years after finegrmination of this action.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTH
LITIGATION

If a Party is served with a subpoena aoart order issued iather litigation that

3 Prosecution includes, for example, original prsion, reissue and reexamination proceedings.
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compels disclosure of any information or itedesignated in this action as “CONFIDENTIAL” g

“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that Party must:

(a) promptly notify in writing the Designaiy Party. Such notification shall include

a copy of the subpoerma court order;

(b) promptly notify in writing the party who caused the subpoena or order to ig
the other litigation that some all of the material covered bydlsubpoena or order is subject to
this Protective Order. Such notification shatllude a copy of this Protective Order; and

(c) cooperate with respect to all reasorgirocedures sought to be pursued by t
Designating Party whose Protettglaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” before a
determination by the court from which the subpoenarder issued, unless the Party has obtaif
the Designating Party’s permission. The Designating Party shall bear the burden and exper
seeking protection in that court it confidential material — and g in these provisions shou
be construed as authorizing or encouraging aiRRegeParty in this actin to disobey a lawful

directive from another court.

10. A NON-PARTY'S PROTECTE MATERIAL SOUGHT TOBE PRODUCED IN THIS
LITIGATION

(@) The terms of this Order are applble to information produced by a Non-
Party in this action and dgnated as “CONFIDENTIAL” ofHIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY.” Such information proded by Non-Parties iconnection with this
litigation is protected by the remedies and relief providethisyOrder. Nothing in these
provisions should be construed as prohibitiidoa-Party from seekingdalitional protections.

(b) In the event that a Pwiis required, by a valid discovery request, to prodl
a Non-Party’s confidential information in its pession, and the Party is subject to an agreemsg
with the Non-Party not to produce the Non-Party’s confidential indtion, then the Party shall:

1. promptly notify in writing the Requisg Party and the Non-Party that sol
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or all of the information requesd is subject to a confidentigliagreement with a Non-Party;

2. promptly provide the Non-Party withcopy of the Protéiwe Order in this
litigation, the relevant discovery request@)d a reasonably specifilescription of the
information requested; and

3. make the information requested #afalie for inspection by the Non-Party.

(c) If the Non-Party fails to object seek a protective order from this court
within 14 days of receiving the notice and aopanying information, the Receiving Party may
produce the Non-Party’s confidential informatiospensive to the discowerequest. If the Non-
Party timely seeks a protective order, the RengiRarty shall not produ@ay information in its
possession or control that is subject to the confidentiality agreement with the Non-Party bef
determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the

burden and expense of seeking protectiathis court of itsProtected Material.

11. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by dvartence or otherwise, it has disclosed

Protected Material to any personiorany circumstance not authwed under this Protective Orde

the Receiving Party must immediately (a)ifyoin writing the Designating Party of the

unauthorized disclosures, (b) usehest efforts to retrieve all unthorized copies of the Protectg
Material, (c) inform the person or persons to whamauthorized disclosures were made of all tl
terms of this Order, and (d) request suchqe® persons to execute the “Acknowledgment an

Agreement to Be Bound” that édtached hereto as Exhibit A.

12. INADVERTENT PRODUCTION OF PRINEGED OR OTHERWISE PROTECTE
MATERIAL

When a Producing Party gives notice to Reogi Parties that certain inadvertent
produced material is subjectaaclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Federal 8fu@vil Procedure 26(b)(5)(B). If informatio
is produced in discovery that islgect to a claim of privilege af protection as trial-preparation
material, the party making the claim may notifyyaarty that received the information of the

claim and the basis for it. After being notifiedparty must promptly return or destroy the

ore e

Yy

=]

14



© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g~ W N B O © 0 N O 0o M W N B O

specified information and any ca&gi it has and may not sequestee, aisdisclose the information
until the claim is resolved. This includes a restriction against presenting the information to the

court for a determination of the claim. This pen is not intended to nddy whatever procedur

11%

may be established in an e-discovery ordat phovides for production without prior privilege

review. Pursuant to Federal Rule of Evidenc2(8Pand (e), insofar as the parties reach an

agreement on the effect of disclosure of a cammication or information covered by the attorney
client privilege or work product protection, tharties may incorporatbeir agreement in the

stipulated protective order submitted to the court.

13. MISCELLANEOUS

13.1 Right to Further RelieNothing in this Order abridges the right of any person tq

seek its modification by the court in the future.

13.2 _Right to Assert Other Objectior®y entry of this Protective Order no Party waives

any right it otherwise would have object to disclosing or produng any information or item on
any ground not addressed in thigtective Order. Similarly, no Partyaives any right to object on
any ground to use in evidence of any of théemal covered by this Protective Order.

13.3 Filing Protected MaterialVithout written permission édm the Designating Party or

a court order secured after approf@iaotice to all interested perss, a Party may not file in the

public record in this action arBrotected Material. A Party thaéeks to file under seal any

|j®N

Protected Material must comply with Civil Lodaule 79-5. Protected Material may only be file
under seal pursuant to a court ardathorizing the sealing of tlspecific Protected Material at
issue. Pursuant to Civil LocRlule 79-5, a sealing order wisue only upon a regst establishing
that the Protected Material at igsis privileged, protectable asrade secret, or otherwise entitled
to protection under the law. IfReceiving Party’s request to fiRrotected Material under seal
pursuant to Civil Local Rule 79-5(e5 denied by the court, théine Receiving Party may file the
Protected Material in the public record pursuanCivil Local Rule 795(e)(2) unless otherwise

instructed by the court.

14. FINAL DISPOSITION

Within 60 days after the final dispositionthis action, as dmed in paragraph 4,

15
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each Receiving Party must return all Protectedelal to the Producing Party or destroy such
material. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,

compilations, summaries, and any other forregtoducing or capturingny of the Protected

Material. Whether the Protected Maal is returned or destrogethe Receiving Party must subn
a written certificatiorto the Producing Partyid, if not the same person or entity, to the
Designating Party) by the 60-dayadiine that (1) identifies (by category, where appropriate) g
the Protected Material that was returned orrdged and (2) affirms that the Receiving Party hd
not retained any copies, abstsgatompilations, summaries amaother format reproducing or
capturing any of the Protected Maal. Notwithstanding this prision, Counsel are entitled to
retain an archival copy of all pleadings, motiopgas, trial, deposition,ra hearing transcripts,

legal memoranda, correspondence, deposition &iexhibits, expert reports, attorney work

product, and consultant and expert work produanat/such materials obain Protected Material.

Any such archival copies thabtain or constitute Protected Maal remain subject to this

Protective Order as set forth in Section 4 (DURATION).

IT 1S SO ORDERED.

DATED: February 4, 201 /)aq\wﬂw(. 300’%"

Honorablé!Riehard-6—Seebaiarqueline Scott Corl

United States-Bistrict Judge
Magistrate

LS
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], decla
penalty of perjury that | havead in its entirety and undernsththe Protective Order that was
issued by the United States District Cdortthe Northern Distct of California on

[date] in the case of Kark&ndoscopy-America, Inc. v. Stryker

Corporation et al Case No. C 14-00876 RS. | agree tmpty with and to be bound by all the
terms of this Protective Order and | understamtl &cknowledge that failure to so comply could
expose me to sanctions and punishment in the natwentempt. | solemnly promise that | will
not disclose in any manner anyammation or item that is subject to this Protective Order to arj
person or entity except in strict complianwith the provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for t
Northern District of California fothe purpose of enforcing the terofshis Protective Order, eve
if such enforcement proceedings ocatter terminatiorof this action.

| hereby appoint [print or type full name] of

[print or type full address 4§

telephone number] as my California agent for service of process in camnedt this action or

any proceedings related to erdement of this Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:

[signature]

e un

y
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