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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KARL STORZ ENDOSCOPYAMERICA, Case No14<v-00876RS (JSQ
INC.,
Plaintiff, ORDER RE: MOTION FOR LEAVE TO
AMEND INFRINGEMENT
v. CONTENTIONS
STRYKER CORPORATION, et al. Re: Dkt. Nes. 235, 236
Defendans.

Plaintiff Karl StorzEndoscopyAmerica, Inc. (‘KSEA”) sues its competigrStryker
Corporation and Stryker Communications, Inc. (together, “Stryker”), fanggment of five
patents directed at devices and components used in medical imaging devices aimnd) sperat
communicatios technology. The matter has been referred to the undersigned magistraterjud
discovery purposes. (Dkt. No. 99.Now pending before the Courtk$SEA’s motion for leave to
amend its infringement contentionKSEA seels leave to make four categories of amendments;
(1) citations to documents produced by Stryker and fhartly Toshiba; (2) changes to make the
contentions consistent with the district court’s claim constructions; (3) naigafithe accused
products for the '821 Patent; and (4) clarifications of its prior contentions withauliti
reference$o documents (Dkt. No. 236.) h addition KSEA filed an administrative motion to
seal portions of its motion and certain documents submitted in connection with itsgbrig@kt.
No. 235) Having carefully considered the parties’ submissions, and having had the benefit o
argument orbecember 82016, the Court GRANTEN PART KSEA'’s motion for leave to

amend itgnfringement contentions and GRANTS IN PARE thdministrative motion to file

! Recordcitations are to material in the Electronic Case File (‘ECF”); pinpoint citatiorts #ne
ECFgenerated page numbers at the top of the documents.
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under seal.
BACKGROUND

KSEA served its initial infringement contentions on August 12, 2014 and provided Stry
with supplemental infringement contentions on October 31, 2014. (Dkt. No. 233 1KSEA
did not move for lave to amends contentions at that timelso on October 31, 20145tryker
produced approximately 134,000 pages of documents, consisting of 106,000 pages of docun
had previously produced to KSEA in the parties’ earlier litigation along with 18,000 phgew
documents. (Dkt. No. 240 at 8.) From December 2014 through March 2015, Stryker produc
additional 12,000 pages of documentsl.)( Third party Toshiba also produced documents to
KSEA in January and February 20153d.Y KSEA begarnts review of these produced documentg
from November 2014 through February 2015. (Dkt. No. 236 at Beparties submitted their
Patent Local Rule-8 joint claim construction statement on January 12, 2015, at which time bg
parties became aware of tblaim constructions advocated by thygposing party (Dkt. No. 111.)

On February 19, 2015, after filing petitions foter partesreview for each of the KSEA
patentsin-suit, Stryker moved the district court to stay the litigation pending final tesolof the
petitions by the United States Patent and Trademark Office. (Dkt. No. 119.) r&ig&ksought
to move the claim construction hearing in light of itstion to stay. (Dkt. No. 120.pn March
30, 2015, over KSEA's objections, the district court stayed the case pending the IB§sproc
(Dkt. No. 138.) KSEA thereafter postponed its document review pending the stay. ¢DRBEN
at8.) The district court lifted the stay on January 5, 2016 after KSEA natifeedourt that each
of the IPR proceedings for the patemtssuit had terminated. (Dkt. Nos. 149, 151.)

After the staylifted KSEA resumed its document analyssdDkt. No. 236 at 5), though
KSEA does not describe the efforts it undertook or wargysuch analysis occurred. The parties
alsomoved forward with claim construction, and the district court issued its clainrectst
order on July 5, 2016. (Dkt. No. 225.) In the parties’ August 4, 2016 case management stat
KSEA indicated that it wouldseek the Court’s leave to amend its infringement contentions,
which KSEA is currently updating in view of the Court’s Claim Construction CaddrStryker’s

discovery responses.” (Dkt. No. 22'Ajter the parties exchanged several communicatand
2
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met and conferred on August 19, 2016, KSEA provided Stryker with its proposed amended
infringement contentions on September 16, 2016. (Dkt. No. 236 at 8; Dkt. No. 240 Stry/ker
responded that it would not object to certain amendments but that it would oppose other proj
amendmentdeading KSEA to file the instant motion for leadeeamend its contentions.

Based on the currenaiseschedule, fact discovengfoseson March 16, 2017, expert
discovery closes on September 15, 2017, and trial is scheduled for June 4, 2018. (Dkt. No. 1

DISCUSSION

l. Motion for Leave to Amend Infringement Contentions

Initially, Stryker, acting in good faith and in an attempt to compromise, has identified
various amendments in green that it does not opp&seDkt. No. 240 at 12; Dkt. Nos. 239-1,
239-2.) The Court thus grants KSEA leave to amend its contentions to add the unopposed
amendments. The Courgéxtturns to whether KSEA has established good cause to amend its
infringement contentions to include the challenged amendments, highlighted in yellow.

A. Legal Standard

The Patent Local Rules exist to further the goal of full and timely disc@aretyo provide

all parties with adequate notice and information with which to litigate their c&sesFresenius

Med. Care Holdings, Inc..\Baxter Int'l Inc, No. C 03-1431 SBA, 2006 WL 1329997, at *4 (N.D.

Cal. May 15, 2006). The Rules “require both the plaintiff and the defendant in patent cases t
provide early notice of their infringement and invalidity contentions, and to preg#ediligence
in amending those contentions when new information comes to light in the course of diScove
02 Micro Int'l Ltd. v. Monolithic Power Sys., Inel67 F.3d 1355, 1365-66 (Fed. Cir. 2006).
Likewise, the Rules “require parties to crystallize thiegories of the case early in litigation and
to adhere to those theories once they have been disclddedt’1366 n.12.“Although federal
courts are generally lenient in allowing parties to amend pleadings, such is caseheith
amending prelimiary infringement contentions.Berger v. Rossignol Ski GiNo. 05-02522,
2006 WL 1095914, at *2 (N.D. Cal. Apr. 25, 2006) (citation omitted).

Specifically, Patent Local Rule@allows a party to amend its infringement or invalidity

contentions only upon a showing of good cause:
3
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Amendment of the Infringement Contentions or the Invalidity
Contentions may be made only by order of the Court upon a timely
showing of good cause. N@xhaustive examples of circumstances
that may, absent undue prejudice to nleamoving party, support a
finding of good cause include:

(&) A claim construction by the Court different from that proposed
by the party seeking amendment;

(b) Recent discovery of material, prior art despite earlier diligent
search; and

(c¢) Recentdiscovery of nonpublic information about the Accused

Instrumentality which was not discovered, despite diligent efforts,
before the service of the Infringement Contentions.

Patent L.R. 3-6.

The moving party has the burden of demonstrating good c&&klicro, 467 F.3d at
1366. “[A]s a general rule, mistakes or omissions are not by themselves good &Gumsaritec
Corp. v. Acronis Corp.No. 11-5310 EMC-JSC, 2013 WL 5368053, at *16 (N.D. Cal. Sept. 25,
2013) (citation omitted). Instead, the good cause inquiry is two-fold, asking: (1)ewxltiet
moving party was diligent in amending its contentions; and (2) whether the non-mowing par
would suffer prejudice if the motion to amend were grantadifilm Corp. v. Motorola Mobility
LLC, No. 12€v-03587-WHO, 2014 WL 491745, at *3 (N.D. Cal. Feb. 5, 2014) (citation omitte
Barco N.V. v. Tech. Props. LtdNO. 08CV-05398, 2011 WL 3957390, at *1 (N.D. Cal. Sept. 7,
2011);CBS Interactive, Inc. v. Etilize, In@57 F.R.D. 195, 201 (N.D. Cal. 2009)iligence is
“the critical issue” in the good cause determinati8unpower Corp. Sys. v. Sunlink Coigo.
C08-02807 SBA (EMC), 2009 WL 1657987, at *1 (N.D. Cal. June 12, 200Bhe diligence
required for a showing of good cause has two subparts: (1) diligence in discoveringjstferba
amendment; and (2) diligence in seeking amendment once the basis for amendment has beq
discovered.”Positive Techs., Inc. v. Sony Eledsc., No. 11ev-02226 SlI, 2013 WL 322556, at
*2 (N.D. Cal. Jan. 28, 2013)The marty seeking to amend its contentions bears the burden of
establishing diligenceCBS Interactive257 F.R.D. at 201 (@tion omitted)

If the court determines that the moving party was not diligent, the inquiryendathere.
See Acer2010 WL 3618687, at *5. However, the court retains discretion to grant leave to an

even in the absence of diligence so long as there is no prejudice to the opposin§emare.g.,
4

1end




United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

Apple Inc. v. Samsung Elecs. (do. CV 12-00630 LHK, 2012 WL 5632618, at 65N.D. Cal.
Nov. 15, 2012)J.S. Ethernet Innovations, LLC v. Acer, Indo. 10ev-3724 CW, 2013 WL
5609325, at *3 (N.D. Cal. Oct. 11, 2013). “Courts have allowed amendments when the movs3
made an honest mistake, the request to amend did not appear to be motivated by géipesma
or where there was still ample time left in discoverfpple 2012 WL 5632618, at *5Prejudice
is typically found when amending contentions stand to disrupt the case schedule or ather cot
orders. See WhatsApp Inc. v. Intercarrier Commc’ns, |LNG. 13€v-04272 JST, Dkt. No. 81, at
7 (N.D. Cal. Sept. 3, 2014).

B. Good Cause

As the party seeking to amend its infringement contentions, KSEA bears the burden g
demonstrating diligenceO2 Micro, 467 F.3d at 1366-6 GBS Interactive257 F.R.D. at 201
(citation omitted).

1. KSEA's Diligence

For the reasons discussed below, the Court concludes that KSEA leasrigalits burden
of establishing diligncein discovering the bases for its proposed amendniefitee Court
thereforedoes notddress separatelyhether KSEA was diligent imoving for leave to amend

a. Discovery of Confidential Information

KSEA first argues that it was diligent in discovering bases for amendingtsntons
based on its discovery of confidential information regarding the accused prodiitsNdg. 236
at 89.) KSEA states that it “analyzed Stryker and Toshiba documents and asked tStryker
produce additional documents relevant to infringement” between November 2014 andyFebru
2015. (Dkt. No 236 at 8.Then, in light of Stryker’'s motion to stay pending its IPR petitions,
KSEA postponed its review of produced documents from March 2015 until the case reopene

January 2016.19.) Even taking into account the stay, however, KSEA does not explamy

2 While the Court recognizes that Stryker disagrees with KSEA’s categjori of the proposed
amendmentsotits infringement contentionsgeDkt. No. 240 at 6 (“KSEA’s amendments are
more accurately characterized as falling into seven categongshg Court reaches the same
result, i.e, KSEA was not diligent, regardless of which categorization is usedrdiagty, the
Court discusses diligence based on the categories set forth in KSEA’s movirg paper
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detail what work it undertook after the stay was lifted in January 2016 nor does it discuss whe
any such work occurred. Instead, KSEA’s counsel declarestuatly[s]incethe case reopened,
KSEA, its attorneys, and experts have spent significant timeféord supplementing reviewing
and analyzing Stryker and Toshiba documents, seeking additional discovery and dscantent
supplementing its contentions.” (Dkt. No. 236-1 § 4.) With this record, the Court is unable td
determine whether KSEA was diligeindbm November 2014 through February 2@t3rom
January 2016 through August 2016, the date KSEA finally informedishréct courtand Stryker
that it intended to seek leave to amend its contenfiofise burden is on KSEA to establish
diligence;its failure toprovide the Court with any details regarding its review of the Stryker an
Toshiba documents is insufficient to carry this burden. The Court therefore conclud€SEiat
was not diligent in discovering the bases for amendments based on confidentialldscume
b. Claim Construction

KSEA nextcontendgshat it was diligent in discovering bases for amending its contentio
based on the district court’s claim construction order (Dkt. No. 225) issued on July 5, 3626.
Dkt. No. 236 at 9-11.) écording to KSEA, Patent Local Rule68a) “expressly allows parties to
show good cause upon ‘[a] claim construction by the Court different from that proposed by t
party seeking amendment.”ld( at 9.) Stryker responds that “where a court adopts the
opponent’s proposed claim construction, the moving party’s diligence is measuredheonthe
moving party received that construction, not the issuance of the court’s claimucbostorder.”
(Dkt. No. 240 at 15.) Thus, Strykarguesbecause “[tlhe @nstructions the Court adopted . . .

were either verbatim or truncated versions of constructions exchanged betweermkbEEkyker

on January 12, 2015,” KSEA'’s diligence should be measured from January 2015 and not July

2016. (d.)
The parties’ competmarguments highlight theplit of authority in this District on the

interpretation of Patent Local Rule68a). Under the date-of-disclosure rule,dny judges in the

% While KSEA did give notice to Stryker in October 2014 that it intended to supplement its
contentions, Stryker has indicated it does not object to the proposed amendments fiam.that 1
KSEA did not give notice of its new amendments until at least August 2016.
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Northern District. . . have determined thathere thecourt adopts the opposing party’s proposed
claim construction, the moving party’s diligence, without which there is no good cause, is
measured from the day the moving party received the proposed constructions,daté tof
issuance of the Court’s claim construction opinioword to Info Inc. v. Facebook Indo. 15-
CV-03485-WHO, 2016 WL 6276956, at *4 (N.D. Cal. Oct. 27, 2(t@ation omitted; collecting
cases).On the other hand, under the datesader rule,'several courts in this district have
rejected the datef-disclosurerule and have instead measured diligence from the date of the cl
construction ordet. Id. (collecting cases).

Because diligence is a fagpecific inquiry,neitherruleis the correct rule to apply in all
circumstanceslnder the specific factsf this casewhere, as discussed below, the construction
adopted by thdistrict court were substantially identical to constructions proposed either by
Stryker or KSEAthe Court finds that KSEA'’s diligence should be measured from the date of
disclosure—that is, January 12, 2015—and not the date of the distnits abaim construction
order. TheWord to Infocourt’s reasoning is instructive. There, the cooted that several cases
following the date-olrder rule ‘address[edhow to measure diligence when the court adopts its
own claim construction, rather than how to measure diligesege thecourt adopts the opposing
party’s proposed claim constructionWord to Infg 2016 WL 6276956, at *4 (citation and
internal quotations omitted)l'he plaintif neverthelessrgedthat the datef-order rule should
apply because the court hadopted a modified version of the opposing party’s construclibe.
court noted that, “[w]hile [the plaintiff] correctly points out that a modified aoicsbn may
make the datef-order rule appropriate, the level and manner of modification is impdrthht.

In particular, the court found thathe dateof-order rule only applies to a modified construction if
the modification is materidl 1d. Because theourt had not materially modified the defendant’s
proposed construction, it concluded that the d&tgisclosure rule should applyd.; see also
Swanson v. ALZA CorgNo. C 12-4579 PJH, 2014 WL 4441161, at *2 (N.D. Cal. Sept. 9, 2014
(rejecting dateof-order rule and finding no good cause, where “apart from deleting the ‘Sigjht
limitation from ALZA’s proposed construction, the court did not sigaifitly modify that

construction”).

aim
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So too here KSEA first argues that the district court’s construction of three claim terms
“timing generator,” “controller,” and “can only control devices that do not hafetysrelated
functions”—differed materially from KSEA'’s proposed constructions duringlidien
construction process. (Dkt. No. 236 at 9-10.) As Stryker points out, however, the distrist col
adopted constructions of these terms were essentially identicahtd not materially different
from—Stryker's proposed constructions, which KSEA had knowledge of no later than Januar
2015. GeeDkt. No. 240 at 4-5 (table comparing the parties’ and the district court’s
constructionsf) And KSEA fares no better with respect to the other two claim terfnoamera
head” and “a memory device . . ."—because, as KSEA admits, the district count aeitpeed
KSEA'’s proposed construction[], or did so with minor alterations.” (Dkt. No. 236 at 11.) In sh
the district court’s constructions did not differ materially from the constns proposed by the
parties andKSEA mustthereforedemonstrate diligendeom January 12, 201KSEA has not
doneso, even taking into account the stay of the litigation.

With respect to the first three constructions, KSEA asserts that it “began gtgatien
into bases for its amendments when the parties exchatedterms and continued its
investigation following the Court’s claim construction” (Dkt. No. 242 at 13), but it previde
details or specific dates regarding its investigatamainleaving the Court with no basis to
determine whether KSEA could or should have discovered such bases for amendmeent earl
Counting just the time since the stay was lifted, KSEA fails to accouat feasthe six months
from January 2016 until the July 2016 claim construction order. As for the two terms ébr whi
the district court adopted KSEA'’s constructions, KSEA cannot dispute that it should have
discoveredsuchbases for amendment well before the district court’s claim construction order.
Accordingly, KSEA was not diligent in discovering its bases for amendb@satd on claim

construction.

* The district court adopted verbatim Stryker’s proposed constructions of “coritasltéfcan
only control devices that do not have safetiaed functions.” $eeDkt. No. 240 at 5.) The
district court’s construction of “timing generator” differs from S#yk proposed construction
only in that Stryker’s proposed limitation (3) was removed. This removal, howeagr, w
immaterial, as the distii court found that “[p]art three of Stryker’s construction appears
redundant of part one, and therefore is unnecessary.” (Dkt. No. 225 at 9-10.)
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C. Discovery of Bases for Minor Amendments

KSEA lastly argues that it was diligent in discovering a variety of basesifar
amendments to infringement contentions. (Dkt. No. 236 at 11-12.) For these amendments,
makes vague assertions of diligence,awdabove, fails to provide the Court with any specific
dates with which to determine whetliewas in fact diligent. For example, KSEA seeks to amef
the definition of “Accused Instrumentality” for the ‘821 patent “based upon [KSEAdse
review of Stryker’s confidential technical documenid’ &t 11), but KSEA does not state when
such review occurred. Similarly, KSEA asserts tmatainproposed amendments based on
documents and screenshots from Stryker’s websites “are minor, and were édahwang
KSEA'’s continual analysisf its infringement contentiongid. at 11), but again provides no
information as to the timing of its analysilor does KSEA explain why it did not find earlier the
admittedlypublic documents that it “fortunately discovered” in August 20B&ee(idat 12.)
Withoutthis missing informatiorthe Court cannot conclude that KSEA was diligent.

2. Prejudice to Stryker

While the amendment inquiry generally ends when the moving party fails to show
diligence,see Acer2010 WL 3618687, at *5, “even if the movant was arguably not diligent, th
Court may still grant leave to amenddpenDNS, Inc. v. Select Notifications Media, |.NO.
C11-05101 EJD (HRL), 2013 WL 2422623, at *2 (N.D. Cal. June 3, 2013) (citation omitted);
Linex Techs., Inc. v. Hewld®ackard Co.No. C13-159 CW, 2013 WL 5955548, at *1 (N.D. Cal
Nov. 16, 2011)see, e.g., U.S. Ethernet Innovations, LLBger, Inc, No. C 10-3724-CW, 2013
WL 5609325, at *3 (N.D. Cal. Oct. 13, 2011) (despite lack of diligence, permitting amendmer
due to lack of prejudiceApple v. Samsung Elecs. CNo. CV 12-00630 LHK, 2012 WL
5632618, at *6 (N.D. Cal. Nov. 15, 201@ame);Leland Stanford Junior Uniy2008 WL
624771, at *3 (same).

Here,Stryker makes four arguments as to why it will be prejudiced if KSEA’s
amendments are allowedhrst, Stryker argues that the sheer volume of KSEA'’s proposed
changes alone demongtsa prejudice. (Dkt. No. 240 at 285ftryker's complaint appears to be

that it would be forced to engage in a substantial amount of additional whekafrtendments are
9
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allowed. But as the Court previously found in allowing Stryker to amend its iityalid
contentions, a party having to perform more work than it would have to perform otherwise is
prejudice. (Dkt. No. 198 at 15-16itations omitted) Moreover, with fact discovery closing in
March 2017 and expert discovenipsing inSeptember 201 Btryker hasnough time tperform
whatever work it needs to address KSEA’s new contentions.

Second, Stryker asserts prejudice based on the fact that it already reliedAis KSE
allegedly deficieninfringement contentions during the claim construction period and during th
inter partesreview process. (Dkt. No. 240 at 28his argument is persuasive as it relates to
KSEA's proposed amendments that add new infringement theories for the 821, '310, and '53
patents. As Stryker puts it, KSEA seeks to add new infringement theoriessepahbents based
on the district court’s constructions of “can only control devices that do not have redéétyl
functions” ('821 patent) and “timing generator” ('310 and '530 patenS&e (dat 17°) Stryker
would beprejudiced here becausedentified the claim terms that it wanted the district court to
construan reliance orthe theories of infringement in KSEA'’s contentions. If KSEA had set fo
differentinfringementtheories (as it seeks tow), Stryker may very well have selected different
terms for construction. Such prejudice to Stryker is unjustified where KSEA hasheetice of
the constructions since January 2015 (when Stryker first proposed themqaadts denying
leave as to these amendmeri&eDynetix Design Sols. Inc. v. Synopsys,INa. CV 11-05973
PSG, 2012 WL 6019898, at *3 (N.D. Cal. Dec. 3, 201Bgpfause the proposed amendment
would leave [the defendant}ejudiced by its previous claim term choi¢éthe prejudte here
requires that the request filge plaintiff] be denied).

Third, Stryker contends that the proposed amendments would add complexity becaus
include new accused products and infringement theories. (Dkt. No. 240 at 28s28ready
discussed, the Court agrebat the new infringement theories prejudice Strydd should not be
allowed However, the Court is not persuadedtKSEA'’s proposed amendmeritsthe accused

products woulexpand the scope of the case as Stryker arge@msexamplewith respect to the

® The Court agrees with Stryker’s reasoning that the proposed amendments wouldémmguc
infringement theries.
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'420 patent, Stryker complains that KSEA'’s earlier contentions “asserteiyrtigat ‘[t]he
SwichPoint Infinity 3 system includes a computer,” but now “KSEA seeks to add aticesteat
‘[tlhe SPI3 device itself contains a PC [and flurther, SPI3 system inclutdeg’ inore PCs, the
‘Aux PC, PACS PC, [and] Nurse PC.1d(at 2021 (brackets in opposition brief)Replacing
KSEA's original contention regarding a general “computer” withitlemtification of specific PCs
appears tmarrow,as opposed to broaden, the infringement contentions. Thus, no prejudice &
as to the accusqatoduct amendments.

Fourth, Stryker argues that the amendments appear to display gamesmarelsp be
“KSEA repeatedly claims to ‘narrow’ the accused products while its amendmeuild elearly
broaden them.” (Dkt. No. 240 at 29-30.) The Court is not prepared to conclude that KSEA'’s
amendments are motivated by gamesmansdged on the parties’ differing characterizatiens
narrowing or broaghing—of the proposed amendments. Nor does the timing of KSEA’s motid
for leave evidence gamesmanship, as tleeséll ample time left for discovery and trial is not set
to occur until June 201&Imost two years from the time when KSEA first providsgroposed
amended infringement contentions to Stryker for review.

% %

In sum,while KSEAwas not diligent in discovering its bases for amendment or moving
the Court for leavéo amendthe Court concludes that the stage of the litigatitaviates the
prejudice that Stryker may suffawith the exception of KSEA’s attempts to change its
infringement theories for the '821, '310 and '530 patentse dase schedule provides Stryker
with sufficient opportunity to analyze, challenge, and t¢heiassertionset forth in KSEA'’s
amended infringement contentions. Accordingly, the Gauts discretiorlGRANTS IN PART
KSEA'’s motion for leave to amend its infringement contentions.

Il. Administrative Motion to File Under Seal

There is a presumption of public access to judicial records and docuriexas. v.

Warner Commc'ns, Inc435 U.S. 589, 597 (1978). “It is wedktablished that the fruits of pretria
discovery are, in the absence of a court order to the contrary, presumptively pedtieal[Rule

of Civil Procedure] 26(c) authorizes a district court to override this presumptioe Vgoed
11

XiSt:

n



United States District Court
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

cause’ is shown."San Jose Mercury News, Inc. v. U.S. Dist, 87 F.3d 1096, 1103 (9@ir.
1999). Sealing is appropriate only where the requesting party “estathshése document, or
portions thereof is privileged or protectable as a trade secret or othenwilssl ¢o protection
under the law.” Civ. L.R. 79-5(a). A party may meet this burden by showing that theartifon
sought to be witheld creates a risk of significant competitive injury and particularized h&ea.
Phillips v. Gen. Motors Corp307 F.3d 1206, 1211 (9th Cir. 2006). A party may also meet thig
burden by establishing that information contains trade secrets that cris&tefasignificant
competitive injury and particularized harsge Apple, Inc. v. Psystar Cqrp58 F.3d 1150, 1161-
62 (9th Cir. 2011) (citation omitted), or where disclosure of the information would violate a
party’s legitimate privacy interest thatrslarly leads to such rislsee, e.g.Landmark Screens,
LLC v. Morgan, Lewis & Bockius LL.No. C08-2581 JF (HRL), 2010 WL 3221859, at *5 (N.D.
Cal. Aug. 13, 2010). Whatever the grounds, a party must “narrowly tailor” its requesidble
material only Id.

Here, KSEA seeks to seal portions of Exhibit A to teelaration of Michael J. Kosma as
they contain information designated by StryasHIGHLY CONFIDENTIAL- ATTORNEY’S
EYES ONLY under the Stipulated Protective Order. (Dkt. No. 115.) Purso&itiil Local Rule
79-5(e), as designee of the purportedly confidential information, Stryker hagsteabtine
declaration of Michael J. Carrozza in support of KSEA’s administrative motiole torfler seal.
(Dkt. No. 239.) Stryker“requests that sombéut not all, of the portions requested by KSEA be
sealed”and provides a new version of Exhibit A with Stryker’s proposed redactitthg] 3.)

Stryker asserts that “the information sought to be sealed constitutes Sthygbly confidential

technicalinformation about the accused products” and that “[p]ublic disclosure of this informati

would create a substantial risk of adversely affecting Stryker’s busin@ds{ 6.) The Court has
reviewed the proposed redactions and agrees that they disclose Strykidsnt@l information.
Further, the proposed redactions are narrowly tailored to seal only such obaffitdormation.
The Court therefore GRANTS IN PART KSEA'’s administrative motion toEdéibit A under
seal. KSEA shall file Exhibit A with Stryker's proposed redactions on the public dogket

DecembeB0, 2016.
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CONCLUSION

For the reasons stated above, the Court GRANTIBART KSEA'’s motion for leave to
amend its infringement contentigriie motion is ENIED IN PART as to the new infringement
theories for the '821, '310, and '530 patent$hie Court GRANTS IN PART the administrative
motion to file under seal as set forth above and ORDERS KSEA to file Exhibit A tao#meK
declaration on the public doakey DecembeB0, 2016.

This Order disposes of Docket Nos. 235 and 236.

IT IS SO ORDERED.
Dated:December 212016

UELINE SCOTT CORLEY
United States Magistrate Judge
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