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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

TUAN PHAN, No. CV 14-00888 RS
Plaintiff, ORDER ON DEFENDANTS’ MOTION
TO DISMISS AND STRIKE THE
V. THIRD AMENDED COMPLAINT

BEST FOODS INTERNATIONAL INC.et
al.,

Defendant.

I. INTRODUCTION
This case arose from a breakdown in businglssions between plaintiff Tuan Phan and

various individual and entity defendants. Afiwo years in state cotliPhan filed a second

amended complaint (SAC) alleging, among otharghj numerous racketemgi activities under the
federal RICO statute. After defendants remotvedicase, Phan’s RICO claim was dismissed wif
leave to amend. Phan then lodged a third anteadmplaint (TAC), prompting this second moti
to dismiss the amended RICO claamd other state law claims. Deéants also move to strike th
TAC's overbroad request for attorney fees. Bseddhan now alleges an actionable RICO injur

his federal claim can proceed, but only under ortb®three theories enunciated in the TAC.

Phan’s claim for retaliation is dismissed as uetyn Defendants’ remaing requests to dismiss oy
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strike are denied. This matter is suitabledisposition without oral gument under Civil Local
Rule 7-1(b).
Il. BACKGROUND"

Phan’s numerous factual avermentsjeisiled in his voluminous pleadings, are
summarized in the prior order. In short, Phan accepted an offerve as Chief Financial Officer
of Best Foods International In¢BFI”), a seafood distributorrad wholesaler located in Hayward
California. As a BFI officer, Phan engagedsarious businessansactions with individual and
entity defendants closely tied to BFI. Accowglito Phan, he learnedshemployers and business
partners were involved in nunmers illegal activities, and that his employment was conditioned
facilitating and concealing such unlawful conduct. When Phan objected to this illegal condu
defendants allegedly defrauded Phan, threatenet, tdiskmember, and defame him, and refuseq
pay him fees and wages owed. Phan was uldijérminated halfway through his alleged one-
year employment contract.

The prior order dismissed Phan’s RICO miavith leave to amend, reasoning that the SA
did not demonstrate defendamatketeering activities proximatetyaused any of Phan’s seven
alleged injuries. Because plaintiff failed to statfederal claim, the order declined to address

Phan’s remaining state law claims. Phan'Td&ttempts to remedy three of the seven RICO

injuries alleged in the prior agplaint: (1) deprivatin of $30,000 consulting fee; (2) under-marke

sale of Intercon interest; and (3) misappropoiaiof $8,300 in Intercon funds. Defendants movs
again to dismiss the amended RICO claim, as agethree of Phan’s state law claims: the third
claim (violation of California B&P Code section 17200)e fifth claim (breaclof oral employment
contract), and the ninthaiim (for “retaliation”).
[ll. LEGAL STANDARD
A complaint must contain “a shaaind plain statement of theagh showing that the pleadgq
is entitled to relief.” Fed. R. Civ. P. 8(a)(2)vhile “detailed factual allegations are not required

complaint requires sufficient factual averments tatésa claim to relief that is plausible on its

! The factual background is based on the avermeni®inomplaint, which must be taken as trug

for purposes of a motion to dismiss.
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face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiRell Atlantic v. Twombly550 U.S. 544,
570 (2007)). A claim is faciallplausible “when the pleaded fact@antent allows the court to
draw the reasonable inference that the defeinddiable for the misconduct allegedd. This
standard asks for “more than a sheer pdgyilthat a defendant acted unlawfullyltl. The
determination is context-specific, requiring taurt “to draw on its jdicial experience and
common senseld. at 679.

Additionally, Rule 9(b) of the Federal Rules of Civil Procedeaires that parties

“alleging fraud . . . state with particularity the circumstances constituting fraud[.]” To satisfy the

rule, a plaintiff must allege the “who, whathere, when, and how” of the charged misconduct.
Cooper v. Pickett] 37 F.3d 616, 627 (9th Cir. 1997). In other words, “the circumstances
constituting the alleged fraud must be specifiough to give defendants notice of the particular
misconduct so that they can defend against thegehand not just dertiat they have done
anything wrong.”Vess v. Ciba—Geigy Corp. U.S.817 F.3d 1097, 1106 (9th Cir. 2003).

A motion to dismiss a complaint under Ruleld)2§) of the Federal Rules of Civil Procedy
tests the legal sufficiency of the claims alleged in the compl&eaéParks Sch. of Bus., Inc. v.
Symingtonpl F.3d 1480, 1484 (9th Cir. 1995). Dismissader Rule 12(b)(6) may be based on
either the “lack of a cognizable legal theory™thre absence of sufficre facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep'®01 F.2d 696, 699 (9th Cir. 1990).
When evaluating such a motion, the court must aceptaterial allegations) the complaint as
true, even if doubtful, and construe them inltgbt most favorable to the non-moving party.
Twombly,550 U.S. at 570. “[C]onclusory allegationslafv and unwarranted inferences,” howe\
“are insufficient to defeat a motion tiismiss for failure to state a clainEpstein v. Wash. Energy

Co.,83 F.3d 1136, 1140 (9th Cir. 1996).

ure

er,

Federal Rule of Civil Procedure 12(f) allows any “insufficient defense, or any redundant,

immaterial, impertinent, or scandalous matterbéostricken from a pleading. Striking a matter
under Rule 12(f) avoids spding time and money litigjag spurious issuesSee Sidney-Vinstein

A.H. Robins C9.697 F.2d 880, 885 (9th Cir. 1983).
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IV. DISCUSSION
A. First Claim: RICO

Phan’s RICO claim is governed by 18 WLS§ 1962(c), which makes it unlawful for any
person associated with an alleged racketeeringpeige “to conduct or padipate, directly or

indirectly, in the conduct of suanterprise's affairs through a pattefrracketeering activity.” To

state a civil claim for violations df 1962(c), a plaintiff must alleg€l) conduct (2) of an enterprise

(3) through a pattern (4) ohcketeering activity (known as ‘predie acts’) (5) causing injury to
plaintiff's busines or property® Grimmett v. Brown75 F.3d 506, 510 (9th Cir. 1996) (citing
Sedima, S.P.R.L. v. Imrex C473 U.S. 479, 496 (1985)). The prior order found Phan’'s SAC

lacked sufficient factual avermegupporting the fifth element oRICO claim: causation. Indeed,

for each alleged injury to be actionable, plaintiffist show the alleged predicate offense “not of
was a ‘but for’ cause of his injury, but was the proximate cause as \8ele"Hemi Grp., LLC v.
City of New York, N.Y559 U.S. 1, 9 (2010) (citation omitted)When a court evaluates a RICO
claim for proximate causation, the central questionust ask is whether ¢halleged violation led
directly to the plaintiff's injuries.”Anza v. Ideal Steel Supply Corp47 U.S. 451, 461 (2006). A
causal link that is “too remote, purely t¢imgent, or indirect” is insufficientdemi Grp.,559 U.S. at
9. (quotation marks and alterations omitted).
i. Deprivation of $30,000 Consulting Fee

The SAC alleged Tan Vo verbally promised Phan $30,000 to provide advice and assi
in Asia for two weeks, and that eight days earli@n Vo had emailed Phan his travel itinerary f¢
the same trip. Phan averred that while imeAke learned defendant®re engaged in money
laundering and other unlawful activities. Aftespeessing his unwillingness to be complicit in an
of Tan Vo's unlawful business endeavors, Pivais allegedly denied his $30,000 consulting fee

The prior order rejected the consulting fig@ry on multiple grounds. First, Tan Vo’'s

alleged verbal promise, even if fraudnt, did not constitute a predicate d®han also failed to

2 While § 1962(c) defines the unlawful conduct, § 1964(thorizes private plaiiffs to seek civil
remedies of injuries caused by 8§ 1962 violations.

3 RICO enumerates various “predieatcts,” such as extortion, wifiud, and mail fraud. 18 U.S.
§ 1961(1).
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demonstrate the email containing Phan’s trauegrary was itself fraudulent, such that the
communication would constitute wire fraud. Second, even assuming Phan had alleged a pr4
act of wire fraud, the SAC failed to demonstrass Vo’s email containing the travel itinerary
proximately caused Phan’s $30,000 loss.

The TAC attempts to remedy these deficienbigaverring the verbal promise to pay Phd
occurred over the telephone. iy a mid-September telephoneldedm Vietnam to the U.S., Ta
Vo allegedly misrepresented to Phan that his lessimctivities in Asia were legal, and the mone
involved was “clean.” According to the TAC, Tan Vdended to pressure Phan to assist in mo
laundering by threatening to withhold payment atehd of the trip. Phan further alleges the

illegitimate business ventures discovered in Asia were:

contradictory to the explicit assurances Wamhad given to Plaiift over the phone when
he induced Plaintiff to assi$an Vo. Plaintiff refused to assist Tan Vo in setting up the
laundering of his funds into the U.S. and tdlh Vo to abort the money laundering netw
into the U.S. . .. As aresult, Tan Vo refdise pay Plaintiff for the time and services tha
Plaintiff had performed in [Asia]. The wifeaud and false represtations of legality
therefore proximately caused damage to Plaintiff.

(TAC 1 142). Phan also re-alleges that on September 16, 2010, Tan Vo sent Phan an emai
providing his travel itinerary and requesgithat plaintiff obtaa necessary visas.

The TAC’s amended averments now suffitigplead a predicateacketeemg act under
RICO. While Phan still fails tdemonstrate that Tan Vo's elinaas fraudulent, the allegations
regarding the mid-September phone conversatioguadely state a claim for wire fraud. Indeed
Phan “has alleged a scheme to defraud, the use of the mails and/or telephones in furtherang
scheme, and the specific intent to defraticsee Schreiber Distrib. Co. v. Serv-Well Furniture O
Inc., 806 F.2d 1393, 1400 (9th Cir. 1986). Phan’s atlega also “identify the time, place, and
specific content of the false representatiacwiveyed during the alleged phone conversastiea,

id. at 1401, thereby satisfying Rule §&particularity requirement.

* “The gravamen of the offense is the scheméetivaud, and any mailing that is incident to an
essential part of the scheme satisfies the mailing elem&gshimuck v. United Statet89 U.S. 705
712 (1989) (citation and intesthquotations omitted).
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The TAC also includes sufficient avermetdshow the wire fraud proximately caused
Phan’s $30,000 loss. Phan alleges Tan Vasdulent misrepresentations and concealments
induced him to travel to Asiavhere plaintiff expected compensation for assisting with legal
business endeavors, and that defendants only intéagey Phan if he asded with their money
laundering scheme. The TAC thusaditly links the wire fraud tdan Vo's ultimate failure to
compensate Phan. Here, unlike cases wherett@usaas too tenuous toage an actionable RICQO
claim, “there are no independenttars that account for [plaintiff'shjury, there is no risk of
duplicative recoveries by g@intiffs removed at different levetd injury from the violation, and no
more immediate victim is better situated to sug€e Bridge v. Phoenix Bond & Indem. ,G&3
U.S. 639, 658 (2008). Because Phan has statedna fdr wire fraud, and has sufficiently allegeg
such predicate act proximately caused his $30,08X) Phan has stated a valid RICO claim basg
on his consulting fee injury.

ii. Under-market Sale d?laintiff's Intercon Interest

In August 2010, Phan invested $100,000 for a 16.8f@&b6e of interest in Intercon, a joint
real estate venture. The SAGiched defendants induced Phan to sell his interest in the comp4
through acts of extortion, wire fraud, andihfiaud. Among other averments, Phan claimed
various defendants called him in December 2814ijng Intercon was losing money and would
soon be worthless. In reality, however, the camyphad allegedly generdta net profit exceeding
$150,000, entitling Phan to over $25,000 given his 16.6@ke. The prior court order conclude
the SAC'’s convoluted narrative of events “lack[edificient avermentsupporting the notion that
defendants’ alleged threats oadidulent wire communication ‘ledirectly to the plaintiff's
injuries[.]” Phan v. Best Foods Int’l IncC 14-0888 RS, 2014 WL 1677526*5 (N.D. Cal. Apr.
28, 2014) (emphasis in original).

While Phan now pleads with slightly moreegficity, alleging Tan Vo called Phan from
Vietnam in thefirst weekof December 2010 to tell him that Intercon was losing money, the TA
allegations are no less confusimgcontradictory than those the SAC. Phan alleges the
“misrepresentations reasonably induced Plaintiffetb his interest in Intercon to Tan Vo for the

cost of his initial investment.” (TAC 1 48). Phan later claims, however, that he was induced
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transfer his Intercon interest to Tan Voewmhhe was “promis[ed] . . . his sharguobfits in the joint

venture if he transferred his o@rship interest in Intercon, Inim Tan Vo, but Tan Vo never

intended to pay and never did payTAC { 53) (emphasis added). Phan seems to suggest that on

one hand, he was promised and paid his Ir$t1®0,000 investment under the false premise thaf

there were no profits to share, and on the othed haas assured of his share of the profits but |
denied the additional payment. Despite the prior order’s discussion of this “misnictel *5,
n.6, plaintiff nevertheless includes the same loctinfg averments in his amended complaint.

Because it is still unclear whatan Vo's alleged fraudulent misrepresentations even were, it is

ater

impossible to determine whether the purported waadrproximately caused Phan’s alleged injyry.

Plaintiff has thus failed to statecognizable RICO injury based bis under-market sale of Interc
interest. Moreover, as mentioniecthe prior order, “RICO was nattended to federalize internal
corporate relationships.Iin re Teledyne Def. Contracting Derivative Liti§49 F. Supp. 1369,
1377 (C.D. Cal. 1993).
iii. Reduction of Plaintiff’'s Ownership Interest in Intercon
The SAC alleged Phong Tran used $50,000 ofdotefunds to pay off his personal credi
card debt, and that Tan Vo facitea this improper use of corpogdatunds. According to the SAC

Phong Tran and Tan Vo communicated via emailtalephone to coordinatbeir improper use of

Intercon funds. Phan claims he is owed $8,300ptugata share of the misappropriated monies.

The SAC'’s attempt to state a cognizable RI@fQry based on Phan’s reduction of Interc

interest failed on multiple grounds. First, desgie alleged email revealing the misuse of Inter¢on

funds, the SAC lacked specific averments dematisty the email itself was fraudulent. Phan’s
vague allegations also failed to “identifyettime, place, and specific content of the false
representations,” and thugddiot satisfy Rule 9(b)’s Ighted pleading standar&ee Schreiber
806 F.2d at 1401. Second, even if Phan had addygstdéed a claim fowire fraud, the SAC did
not show any predicate act proxitaly caused Phan’s loss of $8,300.

The TAC newly alleges the fraudulent paymeahtsmselves “required use of U.S. mail or
U.S. wire to transfer funds from Intercon to Phdingn’s credit card billing address” in a series (

transactions from May to Decéer 2010. (TAC 1 50). Tan Vand Phong Tran allegedly reachg
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this agreement during a telephon@wersation and confirmed the argement in an email. Phan
also claims “tax avoidance . . . required the ush®U.S. wire and U.S. mail for federal and sta
tax filings as an essential parttbe fraudulent scheme.” (TAC { 51).

Despite these additional averments, the TAlCfails to state an actionable RICO claim
based on Phan’s $8,300 loss of Intercon fundsarAsitial matter, it remains unclear why the
alleged email revealing the misuse of Intercon fumds itself fraudulent. Phan’s attempt to alle
wire fraud based on defendant$egal tax filings is also unpsuasive. The extremely broad
averment of tax evasion does ndisfg Rule 9(b)’s heightened ghding standard. Even if Phan
had met the particularity requirement, however, the claim would stilbbéahuse the alleged
conduct does not directly harmd) but rather the Stat&ee Anzab47 U.S. at 458 (“The direct
victim of [the alleged wire and mail fraud] wtee State . . . . It was the State that was being
defrauded and the State that Itast revenue as a result”).

Additionally, the TAC lacks dticient factual averments to demonstrate the fraudulent
transactions paying off Phong Tram'®dit card debt constitute wire fraud. Because Phan only
refers generally to “several”’dudulent transactiorduring an eight-month period, (TAC 1 50), ar]
does not “identify the time, place, and specific eatit of the payments, the allegations fail to
satisfy Rule 9(b)’s heightened pleading stand&@de SchreibeB06 F.2d at 140Xkee also U.S.
Concord, Inc. v. Harris Graphics Corp/57 F. Supp. 1053, 1061 (N.D. Cal. 1991) (rejecting
plaintiff's fraud averments where “[n]ot oneespfic wire communicatiofwas] mentioned in the
complaint”). Phan thus fails fead with particularity such thte allegedly fraudulent credit ca
payments could constitute a predicate act. Asagxed in the prior orde“RICO was not intended
to facilitate a federalacketeering claim every time a major#iyareholder pilfex corporate funds
for an improper purpose.” 2014 WL 1677526 at *6.

B. Third Claim: Violation ofCalifornia B&P Code Section 17200

California’s unfair competition law (“UCL"prohibits businesses from engaging in “any
unlawful, unfair or fraudulent business act cagirce and unfair, deceptive, untrue or misleading
advertising.” Cal. Bus. Prof. Code § 17200. Acaugty, “an act can be aligd to violate any or

all of the three prongs of the UCL—uamful, unfair, or fraudulent."Berryman v. Merit Property
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Mgmt, 152 Cal. App. 4th 1544, 1554 (2007). A courlyrdatermine a practice is “unfair or
deceptive” under the UCL “even if it is not unlawfulCal-Tech Commc’n, Inc. v. L.A. Cellular
Tel. Co, 20 Cal. 4th 163, 180 (1999). Here, althoughTtA€ is hardly a model of clarity, Phan
appears to assert claims under eaicthe statute’s three prongs.

Defendants move to dismiss this claim ingtgirety, arguing Phalacks standing to pursue
relief under the statute. Focagion the TAC’s numerous avermgmegarding allegkinjuries to
BFI's competitors in the seafood industry, defertdamgue that Phan’s UCL claim is premised
merely on non-actionable injuriestiuird parties. Yet while Ph&UCL claim is, like his RICO
claim, suffused with irrelevar@nd immaterial allegains, it contains suffient averments of
individual harm to survive a motion to dismis&s explained above, thBAC states a colorable
claim for relief under RICO. Phan also allsge his second claim, which defendants do not
challenge in this motion, that defendant BFI ateld various provisions of the California Labor
Code by failing timely to pay Phan’s wages upatermination. These averments, if true,
establish that Phan suffered an “economic injury” as a result of defendants’ allegedly unlawf
conduct. See Kwikset Corp. v. Superior Cqusi Cal. 4th 310, 323 (Cal. 2011).

For purposes of resolving defendants’ motion, gufficient to conclude that the TAC stat
a claim for relief under the “unlawful” prong tife UCL. Accordingly, defendants’ motion is
denied with respect to the third claim.

C. Fifth and Ninth ClaimsStatutes of Limitations

Defendants also seek dismissal of Pharfts &nd ninth claims,antending both are barred
by applicable statutes of limitations$n his fifth claim, Phan altges defendants breached an oral
contract to employ him for a one-ydarm. According to the TAC, defendants terminated Phar
December 22, 2010, approximately six months betugecompletion of his employment term. T
ninth claim alleges this same contdaonstituted “retaliation.” (TA® 337-39). Because both
claims are limited by a two-year statute of limitatiocseeCal. Code Civ. Proc. 88 335.1 and 339
Phan was required to raise his claims by DecerBe2012—two years after the termination giv
rise to both claims. Accordirtg defendants, neither claim wassed until February 7, 2014, whd

Phan amended his complaint a second time.
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Phan sees things differently, arguing botirok were pled “as early as” May 2012, wher]
his First Amended Complaint (“FAC”) was filédIn support, he excerptsrious allegations from

that earlier pleading. As to the breach of contctaiin, he points to the following averments from

the FAC:

These allegations were sufficidntput defendants on notice of Plgcdlaim that his termination
violated his purported one-year employment cantré\lthough the “fifth” claim in the FAC was
later spliced into two separate claims based ordifferent oral contractst cannot be said that
defendants had no noticetbis particular claim.

The ninth claim, for “retaliation,i's an entirely different stgr Plaintiff insists this claim
was pled in the FAGyherein he alleged:

In September 2010, Plaintiff raised objeas and concerns about possible material
tax evasion and fraudulent reporting of thtueaof the land that Phong Tran had sold
to Tan Vo and Thi Vo. Tan Vo and Thi Vo immediately terminated Plaintiff's
employment and replaced him with Phon@iwho took over Plaintiff's position as
president of Best Foods Imtmtional, Inc. Tan Vo, Thi Vo and Phong Tan then took
actions to retaliate againBtaintiff by not paying him fs salary at termination, not
reporting his wages to the Employm@&usvelopment Department (EDD), not
reporting his tax withholdings to the Treag Department and Franchise Tax Board,
and not issuing his W-&t his request, etc.

FAC 9 22. These averments, buried witkhe general alleg@ns of a nineteen-page complaint,

“On or about June 8, 2010, Tan ViedaPlaintiff entered into an oral
employment contract for one yeardet up and manage the operations
in Northern California known as BeBbods International, Inc.” (FAC
121).

“The employment contract betweplaintiff and defendants was for
one year. Plaintiff began work murant to his employment contract
on or about June 8, 2010. MPigif undertook and continued
employment and duly performed alkthonditions of the contract to
be performed by him.” (FA® 55).

“After 6 months, when all the key epations in the areas of sales,
marketing, distributions, logistic and finance were set up and
established by Plaintiff and wasining, plaintiff was terminated
from his employment.” (FAQ] 56).

“As a result of the termination, ptdiff has been harmed in an amount
according to proof.” (FAQ] 57).

> The FAC is attached to Phan’s Jaly, 2014 request for judicial notic&eeECF No. 41.
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not put defendants on notice of Phan’s interiirtng a distinct claim fodefendants’ allegedly

retaliatory actions. As invoked in the FAC, therditretaliation” was used merely in passing when

discussing defendants’ alleged atibns of various tax, insuranamd labor statutes. While the
payroll- and tax-related averments were tethered to particular claims forge8EAC Claim Two
(“Failure to Furnish and Maintain Accurate Paliy/Records”) and Claim Three (“Failure to Repo
and Pay Payroll Taxes”), the FAC lacked any gmeseparate claim flomg from the allegedly
retaliatory motives underlying these adverse employment actions. While a plaintiff is not

necessarily required to parse outreathis claims with a separdteading in the complaint, Phan

cannot expect defendants to scour his pleadingsarck of all keywords that might implicate other,

yet-unnamed claims lurking in the background of Hegations. This is especially so where, as
here, all other claims in the FAC were cleadgntified and accompanidxy citations to supporting
law. Looking at the FAC in its entirety, thatker pleading failed to pudefendants on notice of
this claim®

Moreover, it is unclear what type of claptaintiff intends to assert. The TAC does not
specify, for example, whether Phan’s claim for “net&bn” sounds in tort or arises under state |3
law. In opposition to this motion, plaintiff comis the claim meets the requirements for Cal. L
Code § 1102.5, the state whistleblower statutehédails to plead compliance with state law
exhaustion requirement§&ee Banko v. Appple, Ind3-02977 RS, 2013 WL 6623913 (N.D. Cal.
Dec. 16, 2013) (dismissing 8§ 1102.5 claim for failurglesad facts indicating the plaintiff filed an
administrative complaint with the Labor Commissiondfle also appears to invoke Title VII of th
Civil Rights Act,seeOpposition at 25:12-13 (citinBassantino v. Johnson & Johnson Consume
Products, Inc.212 F.3d 493, 506 (9th Cir. 2000)), but he felexplain how that federal law is
applicable here. In any event,@hdoes not dispute that he waguieed to plead this claim within

two years of his termination. Because this clamntimely, it must be dismissed with prejudice

® Defendants further argue that Phan’s positioopiposing this motion isontradicted by an earlief

position he took in state court. Thegntend that Phan’s counsel ageeld in a state court filing thd
the ninth claim for retaliation, as first raisediire February 2014 SA@jas a “new Cause of
Action” of which counsel was previously “unawargReply at 11:6-13) Defendants’ contentions
if true, raise troubling questionbaut plaintiff's candor in his curresubmissions to this court.
Because defendants failed to reqyedicial notice of these stateurt filings, however, there is ng
way to assess the merits of this argument.
No. CV 14-00888RS
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E. Motion to Strike

Defendants also move to strike the TAG®ad request for attoey fees for “ALL
CAUSES OF ACTION,” §eeTAC p. 89), arguing only a few of pliff's claims are tethered to
fee-shifting statutes that would dtgian award of attorney fees. Mms to strike under Rule 12(f
are “generally disfavored” because such motionay'ime used as delaying tactics and because
the strong policy favoring selution on the merits.'See Barnes v. AT & T Pension Ben. Plan—
Nonbargained Program/18 F. Supp. 2d 1167, 1170 (N.D. Cal. 2010) (citation omitted). Ever
assuming Phan would under no circumstances biéeelio attorney feefr all of his claims,
adjudicating the fee issue at this early stagald/not serve Rule 12(f)isurpose of avoiding the
expenditure of time and money on litigating spurious issGeg Fantasy, Inc. v. Foger§84 F.2d
1524, 1527 (9th Cir. 1993)¢v’'d on other grounds$510 U.S. 517 (1994). The motion to strike is
accordingly denied.

F. General Compliance with Rule 8

Defendants argue, as they did in their prior omtthat Phan’s pleadings fail to comply w|
Rule 8's requirement that the complaint contain “a short a plain statement showing that the j
is entitled to relief.” Fed. R. Civ. P. 8(a)(2Because the prior ordermduded plaintiff failed to
allege facts to state any federal claim, it destlito address defendanisore general Rule 8
objection. The order acknowledged, however, that the “excessive"cBAtained numerous “far-
flung” and “redundant” allegation2014 WL 1677526 at *2-3. It alsnade clear that some of
Phan’s allegations were so “convoluted to be difficult to understandd. at 9. The TAC,
totaling eighty-nine pages, makésgually no attempt to clarify Phan’s pleadings. Although Phg
fraud allegations must comply with Rule 9(b), thesghtened standard doest free plaintiff of his
obligation to state a coherent claifee Vicom, Inc. v. Harbridge Merch. Servs.,,I180.F.3d 771,
776 (7th Cir. 1994) (“[A]lthough RICO complaintstefn might need to be somewhat longer thar
many complaints,” they must still “meet the requirements” of Rule 8).

While the TAC is not so unwieldy as to be completely unworkable, it comes close. Ag
case moves forward, no party will benefit if thgerative complaint isnnecessarily long and

generally difficult to understand. Accordingly, piaff is ordered to file an amended complaint
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within twenty days that omits all failed claimsdairrelevant allegations. Because his RICO claim
can proceed only under the theory that defersdaefrauded him of his $30,000 consulting fee for
his trip to Asia, Phan should pare down hisweinous RICO allegations to include only those
averments relevant to establisg a claim under that theory.
V. CONCLUSION
For the foregoing reasons, defendants’ mosogranted in part and denied in part.

Although Phan’s RICO claim can proceed, only onkisfalleged injuries is actionable. His ninth
claim is dismissed with prejudice as untimelWhile the remainder of defendants’ motion is
denied, plaintiff is hereby directed to file anemded complaint within twenty (20) days that omits
all unnecessary and redundant factual averments. Phan may not include any new allegations
without first seeking permission of this couRlaintiff is further advised to cease his seemingly

arbitrary practice of bolding certaportions of his pleadings.

IT IS SO ORDERED.
Dated: 7/29/14

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE
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