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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ROBERT GARDNER,
Plaintiff,

Case No. 14-cv-01082-TEH

V. ORDER GRANTING IN PART AND

DENYING IN PART MOTIONS FOR
FEDERAL EXPRESS CORPORATION, SUMMARY JUDGMENT

Defendant.

This matter is before the Court on fharties’ motions for summary judgment.
After carefully considering the Parties’ itten and oral arguments, the Court hereby
GRANTS IN PART AND DENIES IN PART th motions for summary judgment, as set

forth below.

BACKGROUND

Plaintiff Robert Gardner was a full-te\Ramp Transport Driver (RTD) at the
Oakland yard facility of Diendant Federal Express @oration (“FedEx”) when he
suffered an on-the-job injury to his neck atbulder on January 32013. Gardner Decl.
1 2 (Docket No. 36). On February 6, Gaer was placed on a paid medical leave of
absence, during which he reported taE€s Human Capital Management Program
(“HCMP”), the department that oversees eoygles on medical leavdEx. A to Matheis
Decl. at 51:2-7 (Gardner Dep.) (Docket No-B37 Gardner’s case was handled by HCM}
Advisor Kathy Cline, and onccasion HCMP Advisor RamomacMaster. Gardner Decl.
13.

FedEx Policy 1-8 provides employees witnto 90 days of job-protected medical
leave. Ex. 107 to Matheisddl. (Docket No. 37-4). After ehexhaustion of the 90 days of
medical leave, a FedEx employee may hspidced,” allowing-edEx to replace the

position of the employee on leave or allthe position to remain unfilledld. Under this
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policy, Gardner’s 90 days oflpeprotected medical leave was seexpire on May 7, 2013.
Ex. D to Matheis Decl. at 45:18-21 (McMasDep.) (Docket No. 37-1). However,
Gardner spoke with HCMP advisor McMastexplaining that he had a doctor’s
appointment on May 21; his job-protected leavas extended until that date. McMaster
Dep. at 45:24-46:20, 77:3-13. The May, 2013 Work Status Report from Gardner’'s
doctor released him for modifil work duty withrestrictions on lifting and commercial
driving. Ex. 108 to Matheis Decl. (Docket N#7-4). However, the Rert left blank the
date that Gardner was expected tonreto work on full medical discharged.

The day after his appointment, Gardneswatified that he had been “displaced”
from his position pursuant to Policy 1-&ardner Decl. { 4; EX to Gardner Decl.
(Docket No. 36). Gardner remained a FeeByloyee and continued with paid medical
leave, but he was no longer @akland operation employee.

In May 2013, FedEx underwent a majoonganization of AirGround, and Freight
Services operations in response to a dawnin business. Stations were closed,
employees and responsibilities reassignexl. F to Matheis Dechlat 11:812:20, 13:3-
17:5, 19:12-19, 21:23-22:7, 61:17-62:6 (Vardea Dep.) (Docket No37-2). Eight full-
time RTDs were transferred into Gardndoemer department from another operatidd.
at 17:10-19:2, 20-24, 20:5-21:22, 39:14-21.

In early June 2013, after Gardner had baisplaced but while he was still on leave
Senior Manager Ron Fraser decided notfwace the positions @imployees who were
currently on medical leaveEx. C to Shukla Decl. at 44:21-45:13 (Fraser Dep.) (Docket
No. 36). On June 10, 201Blanaging Director Robin Van Galder sent an e-mail
recapping Fraser’s decision; it read in paNe have four employees that have been out
for an excess of 90 Days. We are not going to replace these employees.” Ex. Dto S
Decl. (Docket No. 36).

In August 2013, Gardner had improved amticipated a full rekese to work at his
next doctor’'s appointment on August 30, 20Gardner Decl. 1 6. However, on August

26, 2013, Gardner learned from a friend thatfbrmer route had begrosted on FedEx’s
2
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internal system. The next day, Gardnantaoted his manager, Ken Barker, and told him
that he had an appointment on August 30, wherexpected to be released to return to
work. Id. 7. Gardner was released to workhis/doctor on August 30, 2013. Gardner
Dep. at 120:20-121:1, 19-122; Ex. 36 to Matheis DeqlDocket No. 37-3). However,
HCMP Advisor McMaster called him and tdhiim not to return tavork until he was
contacted. Gardner Decl. { 8.

On September 3, 2013, HCMP Advisdm@ notified Gardner that his position was
no longer availableld. 1 9. She also sent him a leti@orming him that he would be on
an unpaid leave of absence for 90 daysinduwhich time he could look for another
position at FedEx. Ex. 3 to Gardner Declo(Ret No. 36). However, “At the end of this
90-day period,” the letter exptead, “if no position is fond, your employment will be
terminated.” Id.

During the 90 day unpaid leave perie@dEx sent Gardneveekly job postings,
per its policy. In late 2003, Gardner @ilan Equal Employme@pportunitycomplaint
against FedEx. Van Galder Dep. at 56-58dket No. 48-1). Thereafter, Gardner claims
that he received no full-time, local positior fehich he was qualified. Gardner Decl.
11. Specifically, he claims he did not reeean October 25, 201Bulletin regarding a
full-time dispatcher job in Oakland, andanuary 17, 2014 Bulletiregarding a full-time
RTD job in Oakland. Ex. B to Matheis Deak 213:8-21 (Gardner Dep. Il) (Docket No.
37-1); Gardner Dep. at 1351%. However, Gardner was aféel four part-time RTD jobs,
which he declined. Gardner Dep. Il at 200:17-20.

On February 17, 2014, FedEx terminatatdner’s employment because he had
been unable to find another tam with the company. Gardner Decl. § 12. Gardner filg
suit on March 7, 2014. (Docket No. 1). Tihetant motions for summary judgment were
filed on May 11, 2015. (Dock&os. 33, 35). The Partighereafter submitted timely
responses and replies. (Docket Nos. 4858354). The Court heard oral argument on

June 29, 2015.
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LEGAL STANDARD

Summary judgment is appropriate wtibare is no genuine dispute as to any
material fact and the moving pis entitled to judgment asmaatter of law. Fed. R. Civ.
P.56(a). A party seeking summary judgmiesars the initial burden of informing the
court of the basis for its motion, and oérdifying those portions of the pleadings,
depositions, discovery responsasd affidavits that demonate the absence of a genuine
iIssue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Material facts
are those that might affect the outcome of the cAselerson v. Liberty Lobby, In&77
U.S. 242, 248 (1986). The “mere existenceahe alleged factual dispute between the
parties will not defeat an otherwise properly supported motiosuimmary judgment; the
requirement is that there be genuineissue ofmaterialfact.” Id. at 247-48.

Where the moving party will & the burden of proof at trial, it must affirmatively
demonstrate that no reasonable trier of facla find other than for the moving party.
Soremekun v. Thrifty Payless, 1n809 F.3d 978, 98@®th Cir. 2007). Oran issue where
the non-moving party will bedhe burden of proof at trialhe moving party can prevail
merely by pointing out that the non-movingtydacks evidence to support its case. If
the moving party meets its initiaurden, the opposing party stithen set out “specific
facts” showing a genuine issue for tilaorder to defeat the motiord. (quoting
Anderson477 U.S. at 250). The opposing party’s evidence must be more than “merely
colorable,” it must be “significantly probativeld. at 249-50. Further, that party may not
rest upon mere allegations or denials ef dldverse party’s evidence, but instead must
produce admissible evidea that shows a genuine issue otenal fact exists for trial.
Nissan Fire & Marine InsCo. v. Fritz Cos., In¢210 F.3d 1099, 11023 (9th Cir. 2000);
Nelson v. Pima Cmty. College Dj23 F.3d 1075, 1081-1082th Cir. 1996) (“mere
allegation and speculation do roeate a factual dispute’Arpin v. Santa Clara Valley
Transp. Agency261 F.3d 912, 922 (9th Cir. 200t¢onclusory allegations unsupported

by factual data are insufficient to defé@efendants’] summary judgment motion”).
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When deciding a summary judgment motiarcourt must viewhe evidence in the
light most favorable to the non-moving paatyd draw all justifiable inferences in its
favor. Anderson477 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir.
2011). However, in determining whethemgi@nt or deny summary judgment, it is not a
court’s task “to scour the record in seaofla genuine issue of triable factkeenan v.
Allan, 91 F.3d 1275, 127919 Cir. 1996) (internal quotatiormsnitted). Rather, a court is
entitled to “rely on the nonmoving partyittentify with reasonable particularity the
evidence that precludesimmary judgment.ld.; Carmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1031 (9th CR001) (“The district court need not examine the entir|
file for evidence establishinggenuine issue of fact, where teeidence is not set forth in

the opposing papers with adequate referesodhat it could conveniently be found.”)

DISCUSSION

I.  First Cause of Action: Disability Discrimination (Disparate Treatment)
A. Legal Standard

California’s Fair Employment and Hang Act (FEHA) prohibits employment
discrimination on the basaf, among other things, physicdisability and medical
condition. Cal. Gov.'t Code 8§ 12940(a). Té¢dlements of a prima €& case of disability
discrimination in violatbn of FEHA are: (1) the plaintiff idisabled; (2) the plaintiff can,
with or without reasonable eammodation, perform the ess@hfunctions of his position;
and (3) the defendant subjected the plaitbifin adverse employment action (4) becaus
of the disability. Avila v. Cont’l Airlines, Ing.165 Cal. App. 4t1237, 1246 (2008).

Where there is no “direct evidence” of discrimination, California courts analyze
disability discrimination claims under the ¢lerstage burden-shifting framework set forth
in McDonnell Douglas Corp. v. Greedl1 U.S. 792, 802-04, 807 (197&uz v. Bechtel
Nat'l, Inc., 24 Cal. 4th 317, 354-55 (200@yadley v. Harcourt, Brace & Cp104 F.3d
267, 270 (9th Cir. 1996). Ifjalaintiff succeeds in estabhisng a prima facie case (step
one), the burden of productishifts to the defendant articulate a legitimate, non-

5
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discriminatory reason for the adverse emplogthaetion (step two). If the defendant doe
so, the plaintiff moves to stébree to demonstrate that tiefendant’s articulated reason
is a pretext for unlawful discrimination “bytleer directly persuading the court that a
discriminatory reason more &ky motivated the employer or indirectly by showing that tl
employer’s proffered explanatiosiunworthy of credence.Aragon v. Republic Silver
State Disposal Inc292 F.3d 654, 658-59 (9th Cir. 20@Rjternal quotations and citations
omitted);Godwin v. Hunt Wesson Ind.50 F.3d 1217, 1220 (9th Cir. 1998).

To establish pretext under step threey\ittle direct evidege of discriminatory
motive is required, but if citanstantial evidence is offeresiich evidence has to be
“specific” and “substantial.”ld. at 1222, Cornwell v. Electra Cent. Credit Unipa39 F.3d
1018, 1028 n. 6 (9th Cir. 2006) (merely denythe credibility ofdefendant’s proffered
reason for the challenged employment actiorelyring solely on plaintiff’s subjective

beliefs that the action was unnecessagyinsufficient to show pretext).

B. Summary of Parties’ Positions

UJ

The Parties filed cross-motis for summary judgment on Gardner’s cause of action

for disparate treatmentsdibility discrimination.
Gardner contends that he was first satgd to discrimination by FedEx when he
was displaced from his position after not ratng from medical leave within 90 days,

pursuant to Policy 1-8. That pojiprovides, in pertinent part:

Positions for employees on medical leave remain available for
a minimum of 90 calendar ga or expiration of FMLA,
whichever is longer. At thend of 90 days rad exhaustion of
FMLA, if aPpIica le, the emploglee’s manager may replace the
position of the employee ondee or allow the position to
remain unfilled.

Ex. 2 to Gardner Decl. (Docket No. 36). WHheardner was displaced, his employment 3
FedEx became particularly vulnéta, as his former position waubject to elimination.
Gardner’s position was eliminat&hile he was on leave, amthen he retured to work

there were no full-time, local RTD positionsnmdiately available. When he was unablg
6
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to find a new position withi®0 days of his medical releggGardner's employment was
terminated. Consequently, Gardner arguashis displacement and termination were
“because of” his disability angeed for medical leave.

Regarding whether he could have perforrttexlessential functions of his job with
or without accommodation, Gardner contendd ffedEx failed toansider the reasonable
accommodation of extendirigs job-protected leave at thiene of his displacement. Had

his job-protected leave beertended, Gardner’s position would not have been eliminat

and he could have fully returned to thatipoa when he was released by his physician on

August 30, 2013.

FedEx argues that Gardner cannot distafa prima facie case. First, FedEx
contends that Gardner was tigualified” to do his job whete was displaced, because h
could not perform all of the essential funasoof a Ramp Transport Driver (“RTD”).

Specifically, Gardner’s Work Status Repstated that he could not do any commercial

driving as of May 21, 2013. Ex. 108 to tais Decl. (Docket No. 37-4). Second, FedEXx

notes that Gardner was not disabled whenvas terminated, because he had fully
recovered from his injuries. Third, é#x argues that there is no evidence of
discriminatory intent in the decisiots displace and terminate Gardner.

FedEx further argues that even if Gandoeuld establish a prima facie case, FedBE
had legitimate, non-discriminatory reasons for its employment decisions. In May 201
FedEx underwent a major reorganization af, Around, and Freight Services operations
in response to a dowurn in business. Van Galder Dep. at 11:8-12:20, 13:3-17:5, 19:1]
19, 21:23-22:7, 61:17-62:6. Eight full-time R¥ were transferred into Gardner’s former
department from another operatidd. at 17:10-19:2, 20-24, 20:5-21:22, 39:14-21.
Consequently, in early June 2013, after Gardiael been displaced but while he was still
on leave, Senior Manager RBraser decided not to repkathe now “vacant” positions of
displaced employees. Fraser Dep. at 44:213150n June 10, 201®81anaging Director
Robin Van Galder sent an e-iin@capping Fraser’s decision; it read in part: “We have

four employees that have beeut for an excess of 90 Days. We are not going to replag
7
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these employees.” Ex. D to Shukla DecldEr argues that redud staffing levels and
headcount to save money is a legitimatedigcriminatory reason for displacing Gardner

and eliminating his position.

C. Analysis

As a preliminary matter, Gardner allsgeur adverse employment actions: his
displacement, the elimination of his formeispimn, FedEX'’s failure to place him into his
former position when he returned from dieal leave, and the termination of his
employment. Pl.’s Reply at 4. “An adveemployment action must materially affect the
terms, conditions, or privileges of employmenkfanson v. Fed Exp. CorpNo. 11-
05826-YGR, 2012 WL 4715333at *8 (N.D. Cal. Oct 1, 2012) (internal quotation marks
and citations omitted). All ahese events qualify as adse employment actions. For
clarity of analysis, however, the Court witicus only on the ngi pertinent adverse
employment action to the resolution of thensmiary judgment motion on each claim.

The Court identifies two principle triable issues of fact that preclude summary
judgment on this cause of action. The Cdds a triable issue of fact whether Gardner
was “qualified” to perform the essentialnictions of his position, with or without
reasonable accommodation, as of the timei®tisplace on May 22013, and whether

FedEXx’s actions were “because of” his disability.

1. There is atriable issue of factvhether Gardner was “qualified.”

There is no dispute that when Gandwas displaced on May 22, 2013, he was
disabled and unable to retumfull work duty. However, thre is a triable issue as to
whether Gardner was “qualified” (meaningdwuld do his job with or without a
reasonable accommodation) at timee of his displacementSee Avilal65 Cal. App. 4th
at 1246 (plaintiff must have been qualifiat time of adverse employment action to
maintain discrimination claim). Gardner claithsit he was “qualified” at the time of

displacement because he coéve done his job with ¢hreasonable accommodation of
8
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extended job-protected leave. “Whereave of absence would reasonably accommoda
an employee’s disability arqmermit him, upon his return, to perform the essential
functions of the job, that employéeotherwise qualified under the ADA.’Humphrey v.
Memorial Hospitals Ass’i239 F.3d 1128, 1135-3%139 (9th Cir. 2001)ee also Jensen
v. Wells Fargo Bank85 Cal. App. 4th 245, 263 (2000Holding a job open for a disabled
employee who needs time to recuperate at isein itself a form of reasonable
accommodation and may be all that is requindnere it appears likely that the employee
will be able to return to aexisting position at some time the foreseeable future.”).

Based on the evidence peesed, a reasonable jury cddind that FedEx should
have known that Gardneould return in the foreseealfligure, making an extension of
job-protected leave a reasonable accommoadahat would have rendered Gardner
“qualified.” See Hanson v. Lucky Stores, Ji@l Cal. App. 4th 215, 226 (1999) (“[A]
finite leave can be a reasonable accommodatnder FEHA, provided it is likely that at
the end of the leave, the employee would He abperform his or her duties.”). Giving
rise to this triable issue of fact, Gardndviay 21, 2013 Work Stas Report provided that
Gardner could return to modefil work dutya restricted dischargbat was expected to
last 15 days. Ex. 108 to Matheis Decl. (ReicNo. 37-4). This is significant for two
reasons: (1) it raises the possibility thatasonable accommodatioould have been
made for Gardner to return veork immediately; and (2) threstricted release may have
suggested that Gardner’s full release was approaching.

However, the Report also stated thatdbar could not lift mge than 10 pounds
and could not do any commercial drivinigl. Additionally, the Work Status Report noted
that Gardner’s condition had worsehsince his last evaluatiad,, allowing a reasonable
jury to find that Gardner’seturn was not foreseeabledathat extendepbb protection

would have been an wasonable accommodation unttese circumstancesSee Jensen

! ADA jurisprudence is instructive in FEHA casé3uz v. Bechtel Nat. Inc24 Cal. 4th
317, 354 (2000) (“Because of the simitabetween state and federal employment
discrimination laws, California courts look pertinent federal precedent when applying
our own statutes.”).

9
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85 Cal. App. 4th at 263 (providing thatterded job-protected leave is a reasonable
accommodation where “it appears likely that ¢ingployee will be able to return to an

existing position at some tine the foreseedbé future”).

2. There is a triable issue of fact whther the adverse employment actions
were “because of” Gardner’s disability.

There is also a triable issue of fagtjarding FedEx’s motivation for displacing
Gardner. FedEx claims that it displaggdrdner and eliminated his former position
pursuant to Policy 1-8 becauskthe company’s need forveorkforce reduction. Def.’s
Mot. at 10 (citingTomlinson v. Qualcomn®7 Cal. App. 4th 934, 940 (2002) (“the
guarantee of reinstatement to the sameoanparable position does not preclude an
employer from terminating the employeeisiployment as part of a work force
reduction”)). However, evidence in the record suggests that the administrator that ma
the decision to displace Gardner did schaiit contacting Gardner'managers or any
other individuals in the position to assess tiperational needs ofdlRTD division at the
Oakland operation. Ex. F ®huckla Decl. (Docket No. 4B} (providing HCMP call logs
that do not include communicatis with RTD division manageent). This fact suggests
that the workforce reduion was pretextual.

Insofar as the adverse employment actias the elimination of Gardner’s former
position, there is a triable issue of fact wiggtthe elimination was due to the legitimate
nondiscriminatory reason ofveorkforce reduction or because of Gardner’s disability.
While Defendant claims the position was ehated as part of a reduction in force
resulting from a major reorganization that ated in May 2013, Managing Director Van
Galder testified that the decision to elimie Gardner’s position wanot related to the
May 2013 reorganization. Ex. A to Shiec Decl. at 76:12-25 (Docket No. 48-1).

Finally, regarding the adverse employmeriicgicof Gardner’s termination, there is
a triable issue of fact whether Gardner’s disability was a motivating factor. Gardner
argues that his position woutt have been eliminated, and therefore his job not

terminated, if not for the leave and displaest resulting from his disability. This is
10
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enough of a causal link for the igsto be presented to a juree Norris VAllied-Sysco
Food Services, Inc948 F.Supp. 1418, 1434 (N.D. CH096) (where employer stated in
writing that reason it terminated plaintiff waer continuing unavabdity for work and
reasonable jury could haeencluded she was unavailable for work because of her
disability, a triable issue existeegarding whether plaintiff'disability was a motivating
factor in employer’s decision to terminate her).

Because there are triable issues of fagarding Plaintiff's disparate treatment

claim, the cross-motions feaummary judgment on this cause of action are DENIED.

II. Second Cause of Action: DisabilityDiscrimination (Disparate Impact)

The Parties also filed cross-motions $ammary judgment on Gardner’s claim of
disparate impact disability discrimination.

In addition to disparate treatment, FEHAa@prohibits disparatimpact disability
discrimination resulting from facially neutral eitoyment practices or polices that have a
disproportionate effect on employees suffering from a disabiityila, 165 Cal. App. 4th
at 1246. “The requirements of a prima facigpdrate impact case . . . are in some respe
more exacting than those ofisparate treatment caseGarcia v. Spun Steak C&@98
F.2d 1480, 1486 (9t@ir. 1993). Plaintiffs “must do motkan merely raise an inference
of discrimination before the burden shiftseytmust actually prove the discriminatory
impact at issue.ld. “The plaintiff may not merelassert that the policy has harmed
members of the group to which he or she bg#o Instead, the plaintiff must prove the
existence of adverse effects of the policyshprove that the impact of the policy is on
terms, conditions, or privileges of employmentlud protected class, must prove that the
adverse effects are significant, and must prove that the employee population in gener
not affected by the policy to the same degrdd.”

Gardner argues that Policy 1-8 allowsttoe displacement of disabled employees
on leave, making their positions (and theretbegr employment) especially vulnerable to

elimination. For support, Gardner asserts #hadf the RTD positins eliminated during
11
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the June 2013 reduction in force had praslg belonged to disabled, displaced
employees. However, Gardner provided nt@adagarding the policy’s impact on other
divisions at the Oakland operation, or at othedEx facilities around the country. At oral
argument, while Defendant was unable to rébatdner’s claim about the eliminated RT[
positions at the Oakland facilitibefendant correctly notedahthe necessary data is
simply not availablé. Herein lies the problem with Giner’s disparate impact claim:
Gardner has not provided any statistical emite comparing the impact of Policy 1-8 on
disabled employees to its impact on thaegal employee population. Absent this
evidence, Gardner cannarevail on a disparate impact clairfeeGarcia, 998 F.2d at
1486 (plaintiff “must actually prove thegtiriminatory impact,” which often requires
“quantifiable data”). For this reason, t@eurt inquired at oral argument into the
likelihood that the necessaryidgnce will be made availablefoee trial; it was clear from
the Parties’ responses that it will not.

The discovery deadline, as well as theetifor dispositive motions, has now passed.
While the Court is skeptical of Defendant’'sich that it would take 800 work-hours to
gather the relevant data, Gardner shouleehiaken the steps necessary to compel the
evidence needed to suppors kisparate impact claim apdovided it in the present
motion. Because Gardner has failed to estalaligenuine dispute of material fact on this
cause of action, the Court hereby GRAND&endant’s motion for summary adjudicatiorn
of Gardner’s disparate impact claim.

I
I
I

2 Additionally, FedEx provided evidence tisatggests that Policy 1-8 did not adversely
impact some similarly situed, injured RTD drivers. Def.’s Reply at 6. When RTD
Henry Jordan returned from wfieal leave he was placed irdo available full-time RTD
position. Ex E to Matheis Decl. at 22:2@Jocket No. 37-1); Ex111 to Matheis Decl.
(Docket No. 37-4). Similarlywwhen RTD David Low returneflom medical leave, he was
placed into the full-time RD position from which he wsanever displaced, despite
exceeding the 90-day limit. E£ to Matheis Decl. at 82:2-16 (Docket No. 37-1).

12
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[1l. Third Cause of Action: Failure to Provide a Reasonable Accommodation

FedEx seeks summary adjudication ofder’s claim of failure to provide a
reasonable accommodation. Thereascross-motion on this claim.

Under FEHA, employers have affiemative duty to make reasonable
accommodations for a known disability of amployee, providethe accommodation does
not create an undue hardship to the emplsyaperations. Cal. Gov't Code § 12940(m).
“Where a necessary accommodation is obviausa plaintiff may sue under section
12940(m).” Nadaf—Rahrov v. Neiman Marcus Group, |[rk66 Cal. App4th 952, 983
(2008). Employers who are aware of an emeddy disability have aaffirmative duty to
make reasonable accommodations for slisbility, even if the employee has not
requested an accommodatiod CCR 8§ 11068(akee Prilliman v. United Air Lines, Inc.
54 Cal. App. 4th 93854 (1997) (no requirement thatdisabled employee must first
come forward and request a specific amowdation before the employer has a duty to
investigate such accommodation”).

To establish a prima facie case for fegltio accommodate, a plaintiff must show:
() that he suffers from a disitity covered by FEHA; (2) thate is otherwise qualified to
do his job; and (3) that éendant failed to r@sonably accommodate his disabilitiensen
85 Cal. App. 4th at 256. An employer’s fa@uo provide reasonable accommodation is
violation of the statute even in thesagince of an adverse employment actikmg v.
United Parcel Serv., Inc152 Cal. App. 4td26, 442 (2007).

California courts have adopted the Equal Employment Opportunity Commissiof
interpretative guidance ondADA, in which a reasonable accommodation means “a
modification or adjustment to the workplabat enables the employee to perform the
essential functions of thjeb held or desired.'Scotch v. Art Institutef California Orange
County, Inc,. 173 Cal. App. 4th &6, 1010 (2009) (citinfjadaf—-Rahroy166 Cal. App. 4th
at 975-76). An extension of job-protecledve can be a reasdmi@ accommodation in
some circumstancedensen85 Cal. App. 4th at 263 (“Haing a job open for a disabled

employee who needs time to recuperate at tsan itself a form of reasonable
13
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accommodation and may be all that is required where it appears likely that the emplo
will be able to return to aexisting position at some time ihe foreseeable future.”).

Gardner contends that he should hbgen offered the reasonable accommodatiof
of an extension of job-protected leaveMay 21, 2013. Despite the expiration of his
FMLA leave, Gardner argues that Fedkzs still under an obligation to consider
accommodating him in this manner. Pl.’s Qppt 8. FedEx, however, insists that
Gardner’s return was not foreseeable, @nad it was under no obligation to provide
indefinite leave as an accommodation.

A reasonable jury could find, based onavRedEx knew at the time of Gardner’s
displacement, that additional amwould have enabled Plaiffitio return to his existing
position within a foreseeable period. Speeifiy, Gardner's May 212013 Work Status
Report provided that he could return to niigadi work duty, which wa expected to last 15
days. Ex. 108 to Matheis Decl. (Docket.Ns@-4). Gardner also told HCMP Advisor
Cline that he wanted to get a second opimibaut his condition, suggesting that there we
a possibility that his prognasivas incorrect and his retummore imminent. EX. F to
Shukla Decl. (Docket No. 48-1).

However, a reasonable juryudd also find that Gardnex’return was uncertain, and
that FedEx was under no obligatito provide indefinite jolprotected leave to Gardner.
See Norris948 F. Supp. at 1438-39 (“if the player does not know when the employee
will be able to return to duty, the employer is not required to grant an indefinite and
lengthy leave”). Here, the jury could rely thre fact that the Worktatus Report left
blank the expected date for @@aer’s return and noted th@ardner’s status had worseneg
since his last doctor’s appointment. . B¥8 to Matheis Decl. (Docket No. 37-4).

Finally, it is not enough that FedEx extled Gardner’s job-protected leave by a
few weeks to accommodate his May 21 ddstappointment. Despite a pattern of
successful accommodation, a single failuradccommodate an employee’s disability may
be actionableSee A.M. v. Albertsons, LL.C78 Cal. App. 4th 455365 (2009) (failure to

accommodate was actionable where employer successfully accommodated employes
14
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disability-based need fdathroom breaks for more tharyear, but failed to do so on a
single occasion causing serious nakaind physical consequences).

Because there are triable issuesagt fegarding Gardner’s cause of action for
failure to provide a reasonable accommodatibe Court DENIE$edEXx’s motion for

summary adjudicatioaf this claim.

IV. Fourth Cause of Action: Failure toEngage in an Interactive Process

FedEx also seeks summary adjudicatio®afdner’s claim for failure to engage in
an interactive process. There arecnass-motions on this cause of action.

FEHA makes it unlawful for an employer “fail to engage in a timely, good faith,
interactive process with an @ioyee to determine effective reasonable accommodation
any, in response to a request for reas@abtommodation by an employee or applicant
with a known physical or mental disabilityCal. Gov't Code§ 12940(n). “[A]n
employer who knows of the disability of amployee has an affirmative duty to make
known to the employee other suitable ggportunities with the employer and to
determine whether the employee is interegtednd qualified for, those positions, if the
employer can do so without undhbardship or if the employeaffers similar assistance or
benefit to other disabled or nondisabédployees or has a policy of offering such
assistance or benefit to any other employe&silliman, 53 Cal. App. 4th at 950-51.

In general, “it is the regmsibility of the individual wth a disability to inform the
employer that an accommodation is needespitzer v. The Good Guys, In80 Cal. App.
4th 1376, 1384 (2000). However, the dem is not entirely on the employedensen85
Cal. App. 4th at 261-62. “Employeesmiat have at their disposal the extensive
information concerning possihlternative positions @ossible accommodations which
employers have. Putting the entire burdenh@nemployee to identify a reasonable
accommodation risks shutting out many worksensply because they do not have the
superior knowledge of the warlace that the employer hadd. (quotingBarnett v. U.S.

Air, Inc., 228 F.3d 1102, 1113 (9thrICR000)). To that end, courts have held that “[t|he
15
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employee must initiate the process untéssdisability and resulting limitations are
obvious.” Scotch 173 Cal. App. 4th at 1013.

Gardner claims that FedEx failed to make any effort to determine whether a
reasonable accommodation couldnb@de for his disability. Here, he points to the HCM}
call logs, which show that at the time o$pliacement, FedEx administrators never askec
about his expected return date or coesed extending his job-protected leaBeeEX. F
to Shuckla Decl. (Docket No. 48-1). Consely, FedEx argues that it is the employee’s
obligation to trigger the interactive pr@seby requesting an acomodation, and Gardner
never requested an extensiorhaf job-protected leave.

FedEx is correct that the duty to engagéhe interactive process is generally
“triggered upon notification of the disiéity and the desire for accommodationvinson v.
Thomas 288 F.3d 1145, 1158th Cir. 2002) (citationemitted). However, FedEx and
other employers are obligateditatiate the interactive prose when they are aware that
an employee’s California Family Rights Act (CFRA) leave has exhausted, “yet the
employee or the employee’s health care mlewvindicated that further accommodation is
still necessary for recuperative leave or other accommodation for the employee to pe
the essential functions of t@.” 2 CCR 8 11069.0(b)(3%ee also Scot¢ii73 Cal. App.
4th at 1013 (“The employee must initiate ghrocess unless thesdbility and resulting
limitations are obvious.”). Here, Gardner’s W &tatus Report indicated that he could
return to work on modified dyt potentially indicating the need for an accommodation.
FedEx needed some clarification of thiormation it received from Gardner or his
physician, it was obligated to “identify thesues that need cladétion, specify what
further information is needed, and allove tapplicant or employee a reasonable time to
produce supplemental informatién2 CCR 8§ 11069.0(c)(4).

Nonetheless, there does appear to leae:n some interactive process between
Gardner and FedEx, as FedEXx initially exteth@&ardner’s job-protected leave from May
to May 21, 2013, to allow for his doctor’p@ointment. McMaster 0w at 45:24-46:20,

77:3-13. However, this interactive proceppears to have broken down at the time of
16
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Gardner’s displacement, andemsonable jury could findteer party liable. While

Gardner would generally have been requicedientify and request the accommodation G

job-protected leave, his obvious disabilityrdmned with tle Work Status Report may
have been enough to impart an obligatiorFedEXx to request ddional clarification
about possible accommodations and an expeetadh date. However, these are questio
for a jury to decide.

Accordingly, the Court DENIES FedEs motion for summary adjudication of

Gardner’s claim for failure to enga in an interactive process.

V. Fifth Cause of Action: Retaliation

FedEx seeks summary adjudication of Garts claim for retaliation. There are no

cross-motions on this cause of action.

A plaintiff can establish a prima facie cadaetaliation in violation of the CFRA

by showing the following: (1) #ndefendant was a covered employer; (2) the plaintiff was

eligible for CFRA leave; (3) #plaintiff exercised his right to take a qualifying leave; and

(4) the plaintiff suffered an adverse employinaction because he exercised the right to
take CFRA leaveRogers v. County of Los Angel&88 Cal. App. 4th 480, 491, (2011).

There is no dispute between the Partieat FedEx was a covered employer, that

Gardner was eligible for CFRA leave, and tBatrdner exercised his right to take qualified

leave. However, Gardner claims that he vedaliated against “forequesting and taking
medical leave and for requiring an acooodation for his didality or otherwise

exercising his FEHA rights.” Compl. 1 48he adverse employment actions alleged are
his displacement, the elimination of Ipigsition, and his eventual terminatiolal.

Gardner additionally claims that after filed an Equal Employment Opportunity (EEO)

complaint, FedEx failed to Bd him certain job noticeas required by company policy.

® The Court notes that this allegation is not explicitly includedén@bmplaint. However,
the Complaint does allege retaioan for “otherwise exercisingis FEHA rights.” Compl.
1 46.

17
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Pl.’s Opp’n at 19 (citing Van Galder Degit. 56-58 (Docket No. 48-1) (discussing EEO
complaint)).

FedEx argues that Gardner’s displacetweas legal because his CFRA-protected
leave had expired. It further contends tthat elimination of Galner’s former position
was due to a workforce reducticand not Gardner’s disabilityFinally, FedEx claims that
it sent Gardner the job notices, and thatilafato have done so would have been
harmless because the individuals hired fosthpositions shared Gardner’s preferential
status but enjoyed greater santy. Def.’s Reply at 7.Furthermore, FedEx notes that
Gardner filed his complaint iBeptember 2013, butas not terminatedntil February 17,
2014, “after 167 days of personal leavighaut accepting one of the five jobs FedEx
offered or finding a different one.Id. (citing Ex. 45 to Matheis Ot (Docket No. 37-4)).

There is a triable issue of fact redimg whether Gardner’s displacement and
termination occurred “because” he exercisedigist to CRFA leave, as explored in the
sections above. Additionally, there is a trealdsue of fact whether FedEx sent the job
notices that Gardner claims he did not receive.

Accordingly, the Court DENIES FedE motion for summary adjudication of

Gardner’s retaliation claim.

VI. Sixth Cause of Action: Failureto Prevent Discrimination

FedEx seeks summary adjudication ofdser’s claim for failure to prevent
discrimination. There are no cross-motions on this cause of action.

Under FEHA, it is an unlawful employmemtactice for an employéto fail to take
all reasonable steps necessary to prevagtidiination and harassment from occurring.”
Cal. Gov't Code 8 12940(k). Because aroldor failure to prevent discrimination is
predicated on the existence of discriminatiguestion this Court Badetermined should
be submitted to a jury, it followthat this claim should also be submitted to a jurge S

Kranson v. Fed. Exp. CorgNo. 11-05826-YGR, 22 WL 4715337, at *13 (N.D. Cal.
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Oct. 1, 2012) (denying summajydgment on failure to prewt discrimination because of

denial of summary judgment on discrimination claim).

VII. Seventh Cause of Action: Wrongful Ternnation in Violation of Public Policy
FedEx seeks summary adjudication of Gartk claim for wrongful termination.

There are no cross-motions on this cause of action.

The elements of a wrongful dischargevialation of publicpolicy are: (1) an
employer-employee relationship; (2) terminatior other adverse employment action; (3)
the termination of the plaintiff's employmewss in violation of pllic policy; (4) the
termination was a legal cause of thaipliff's damages; and (5) damage&hnson v.

Hertz Local Edition Corp.No. 03-4439-MJJ, 2004 WL 2496164, at *5 (N.D. Cal. Nov. 3
2004).

Gardner’s wrongful terminationalm cannot proceed without a viable
discrimination claim. See Johnsqr2004 WL 2496164, at *5 (summary judgment of
wrongful termination claim proper where plafhfailed to demonstrate a prima facie case
of discrimination). Because Gardner's wrangermination claim is predicated on the
existence of discrimination, which is a triable issue of fact as discussed above, it follo
that this claim must beubmitted to a jurySee Kranson2012 WL 4715337, at *14
(finding the same). FedEx’s motion for summadjudication of this cause of action is

therefore DENIED.

VIIIl. Eighth Cause of Action: Violation of California’s Unfair Competition Law

FedEx seeks summary adjudication of Gards claim for unfair business practiceg
under California’s Unfair Competition Law (LL). There are no cross-motions on this
cause of action.

California’s UCL prohibits unlawfulunfair, or fraudulent business acts or
practices. California Bus. & Prof. Code § 1720 state a claim for unlawful or unfair
business practices based upon a discriminatamgcla plaintiff is required to establish a

19
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viable discrimination claimJohnson2004 WL 2496164, at *5The success of FedEx’s
motion for summary adjudicatiasf Gardner’'s UCL claim therefore relies upon a grant g
its motion for summary adjudication of Gardnetdiscrimination claim. Because the Coul
finds that the discrimination claim must decided by a jury, FedEx’s motion for

summary adjudication of this cause of action is DENIED.

IX. Ninth Cause of Action: Request for Declaratory Relief
The Parties filed cross-mons for summary judgmenin Gardner’s request for

declaratory relief. Gardner asks theut to find that Policy 1-8 “is illegal and
unenforceable under California law.” Comgl.15:24-2). Specifically, Gardner argues
that the policy is unlawful “because it allows magers either to replace the position of ar
employee on medical leave or to allow the position to rennafitied at the end of 90 days
or the expiration of the employee’s FMLA leain violation of Céfornia law under the
FEHA.” Id.  74. In essence, Gardner contethds the policy allows FedEx managemen
to displace disabled employees and elata@their positions without engaging in an
interactive process to determine wheth@easonable accommodatican be made.

Conversely, FedEx argues that becatseCFRA only requires 12 weeks of
medical leave, Policy 1-8, whagrovides an even longeiale period, complies with the
law. Def.’s Mot. at 14 (citingcal. Gov. Code. § 12945.2(a)fedEx also notes that Policy
1-8 is “permissive and does not requirattany specific action be taken, thereby
permitting conduct consistent with FEHAIY.

The declaratory relief statute, 28 U.S§2201, provides that “any court of the
United States, upon the filing ah appropriate pleading, sndeclare the rights and other
legal relations of any interested party seeking such declaration, whether or not furthef
relief is or could be sough#ny such declaration shall hatlee force and effect of a final
judgment or decree and shall be reviewablsua$.” Declaratory relief is appropriate “(1
when the judgment will serveuseful purpose in clarifyingnd settling the legal relations
in issue, and (2) when it wilerminate and afford relief fro the uncertainty, insecurity,

20
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and controversy giving rise to the proceedinBitbrey by Bilbrey v. Brown738 F.2d
1462, 1470 (9tiCir. 1984).

On its face, Policy 1-8 doe®t prohibit managers fronmgaging in an interactive
process to identify a reasonable accommodation for disabled or injured employees.
Consequently, while perhaps imprudent, the policy iproseillegal. This fact is
demonstrated by the evide® as FedEx provided theasonable accommodation of
extending job-protected leave for two atf€l'D employees that had exhausted their
Policy 1-8 leave period. The first of tleesmployees was Gardner himself, as FedEx
initially extended his job-protéed leave from May 7 to May 21, 2013, to allow for an
official evaluation by his physian. McMaster Dep. at 45:246:20, 77:3-13. Similarly,
FedEx extended the job-protected leave of FRidbert Low for 33 days after his doctor’s
appointment was postponed multipimes. Ex. C to MatheBecl. at 81-82 (Docket No.
37-1); Ex. 100 to Matheis Decl. (Docket N&Y.-4) (showing Low received 123 days of
job-protected leave). When Low was finally able to seeltdsor on August 20, 2013, he
was released to return to work as of 8agter 3, so his job-protected leave was again
extended to that date. Ex. C to Matheis Datlr9:17-81:9. When Low returned, he was
reinstated to his previous position becalsdiad never been displaced - despite the
application of Policy 1-81d. at 82:2-16.

Consequently, while Policy 1-8 is segtible to discriminatory use by FedEx
administrators because it does not explicitly reman interactive process, it also does ng
prohibit such a process. lesid, the displacement of employdlest have exhausted their
90-day leave period is purely distionary. Furthermore, tHeave provided by the Policy
exceeds the 12-week leave requirement pravileCFRA and FMLA.For these reasons,
the Policy is noper seillegal under California lawAccordingly, FedEx’s motion for
summary adjudication of Gardner’s requiestdeclaratory relief is GRANTED.

I
I
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CONCLUSION
For the foregoing reasons, the Court hereby GRANTS FedEx’s motion for sum
adjudication of Gardner’s disparate impantl declaratory relief claims. All other

requests for summary judgment adjudication are hereby DENIED.

IT 1S SO ORDERED.

Dated: 07/10/15 %@M’W—‘

THELTON E. HENDERSON
United States District Judge
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