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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ONlEBEACON INSURANCE COMPANY, No. C 14-01200 RS
et al,
Appellants, ORDER DENYING APPEAL FROM
v, CONFIRMATION OF REVSIED PLAN
OF REORGANIZATION

PLANT INSULATION CO.,et al,

Appellees.

l. INTRODUCTION
This appeal marks the latest chapter erborganization of Plamnsulation Company, a
Chapter 11 debtor formerly involgen the sale, installation, repaand distribution of products
containing asbestos. The Ninthr€liit rejected Plant’s prior reganization plan (the “Original
Plan”), holding the plan failed to comply with U1S.C. 8§ 524(g)(2)(B)(i)(I), a Bankruptcy Code
provision that seeks to ensure arganized debtor’s future operats are controlled by an asbest
trust formed under § 524(g). The Plan Proponemts tbrmulated and lodged an amended plan

“Revised Plan”), which was subseqtlgrtonfirmed by the bankruptcy courtA contingent of

! The Plan Proponents consist of Plant, thea@ffiCommittee of Unsecured Creditors, and the
Futures Representative.

(the
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Plant’s insurers lodged this appeélthe confirmation order, arguirige Revised Plan still violateq

8 524(g)(2)(B)(i)(ll). Fa the following reasons, the appeal is denied.
Il. BACKGROUND
The factual background of Plantsinkruptcy and Bayside’s fortian is set out in the prio
order confirming the Original PlarSee In re Plant Insulation Ga185 B.R. 203 (N.D. Cal. 2012)
(“Plant II") affd, 544 F. App’x 669 (9th Cir. 2013)nd rev'd 734 F.3d 900 (9th Cir. 2018rt.
denied 134 S. Ct. 1901 (U.S. 2014). That brgtneed not be repeated here.

A. Plan Mechanics

Before addressing the new featuoéshe Revised Plan, which is substantially similar to the

Original Plan, a general summarytbé Plans’ structure is warrantedlhe Plan provides two

avenues for compensating existing and future asbegtwg claimants: (1) from a trust established

under 8§ 524(qg) (“the Trust”), and (By preserving claimants’ right fde tort actions against Plani

and insurers that refuse to settle suchntdafthe “Non-Settling Isurers”) by making cash
contributions to the Trust. The § 524(g) injunctaperates to create strong incentives for Plant
remaining insurers to settle their potential ligileis by making cash contributions to the Trust, of

else continue to defend asbestos injury claantisout any possibility of receiving reimbursement|

S

from Plant if its underlyindjability policies are ultimately determaa to be exhausted. In exchange

for such settlement payments, the injunction comlyledeases so-called Settling Insurers from
claims brought by all parties, includj tort claims asserted by aslwssinjury claimants, and claim|
for equitable contribution that might othese be brought by Non-8kng Insurers.

The Plan further provides partial payrméor general unsecured creditors, including
insurers’ claims for reimbursement, by settaside ten percent of all available funds (e.qg.,
insurance settlement procegdo the Unsecured Claims Reservgll other available cash procee
are transferred to the Trust for reimbursement bestes injury claimantsDistributions to those
claimants will be made according to establishediST Distribution Procedures,” which enable th

Trust’s administrators to determine the amountahpensable damages for each claimant as W

2 Absent specific mention of the Original Plantioe Revised Plan, anymeral reference in this
order to “the Plan” is intendeto describe both versions.

2

all

e

ell




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

as the proportion of the Trust’s funds that may be paid out to each claimant without depleting

payments to future claimants.

Alternatively, under the Plan, asgites injury claimants retaiheir right to pursue Plant an

Non-Settling Insurers by filing atbaction, subject to several cotidns. First, a determination by

the Trust as to the valightor sum of compensable claims canpaivide a basis for liability in the
courts. Second, if a claimant obtains a judgmentag&lant, he or she méile suit (or Direct
Action) against the Non-Settling In®uis to determine whether theich is covered by insurance.
Claimants are enjoined from enforcing anglsjudgment against the Settling Insurers,

(reorganized) Bayside, or the offisedirectors, or shareholderseaither Plant or Bayside. In

AL 4

addition, any such judgment against a Non-Settlisgrer obtained by an asbestos injury claimant

must be reduced by the amount previously recovieydtie claimant from the Trust. By the sam

token, a claimant who is fully compensated inbsa Direct Action against a Non-Settling Insure

may not seek to recover from the Fund. Finallglaimant may not proceed with a Direct Actior]

unless he or she agrees in writing that the Settling Insurer may offset from any recovery

otherwise available in a final judgment, the amafrequitable contributionéncluding for defense

costs) that would be availablettte Non-Settling Insurdrom other Settling Isurers, collection of

which is enjoined under the Plan. The foregaleductions to Direct Action judgments are only

11°]

-

174

applicable if the Action goes to trial and leads tiinal judgment. In other words, those deductipns

are not available to the Non-Sett Insurers in asbast-related cases thate dismissed without
any payment to the claimant or settled before judgment.

The Plan also requires the merger of PlantBaygkide, under the latter's name. As part
that transaction, the Trust will invest $2 milliontire reorganized Bayside and receive 40 percq
of the common stock of the company in exchangayedisas a warrant to purchase an additional
percent of shares (thus totaling 51 percent ohgashares). Reorganiz8ayside is to assume
Plant’s responsibilities to ii@surers under thetier’s liability polices, post-merger.

B. The Ninth Circuit Opinion

A contingent of Non-Settling Insurers appealed this court’s order affirming the Origing
Plan, challenging various of its aspects as violating the U.S. Constitution, the Bankruptcy Cg

California law, and rules of edy. While rejecting most of #nlnsurers’ arguments, the Ninth
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Circuit concluded that the Original Plandhane fatal flaw: it failed to comply with 8§

524(g)(2)(B)(i)(111), which specifies that the trust must “own, ortlhg exercise of rights granted
under such plan would be entitled to own if spedftontingencies occur, a majority of the votin
shares” of the reorganized debtdme parties refer to this pr@on as the “control requirement.”

The Original Plan provided that the Tragstuld gain 51% ownership of Bayside in two

different ways. First, the Trust could invokeatgtstanding warrant to purchase an additional 11%

of the shares of Bayside, bging its ownership to 51%. Imparttly, the warrant was tied to the
pro rata share price of the Trust’s initial $2 million investment in 40% of the company.
Accordingly, to exercise its warrant under the @ Plan, the Trust would have been required
pay an additional $1,122,559. Second, the Original Rlgnired Bayside to provide the Trust wi
a $250,000 promissory note secured by additional siratke company. If Bayside defaulted or
the note, the Trust would receive enough additiehares to bring the Trust into majority
ownership of the company.

The parties disputed whethether contingency satisfied the requirement that the Trust
entitled to own, “if specified contingencies occua,ajority of the votinghares of BaysideSee

11 8 524(g)(2)(B)(i)(111). Because the statute doesaxgiicitly limit the sort or nature of the

contingencies that would satidfye control requirement, the priconfirmation order concluded that

any contingency suffices, so long as some cirstamces are provided in the plan that would,
through the exercise of rights gtad therein, allow the trust min majority control of the
reorganized debtorSee Plant 11485 B.R. at 226-27. The Ninth Qiit disagreed, finding that su
an interpretation would allow for scenarios wheeettlust would retain merely an illusory form o
prospective “control” of the reorganized debtor:

If “specified contingenciestould include any contingepe-such as a meteor hitting
the Empire State Building—then the sabBon has no content because the plan
drafters could write it oudf existence at will.

In re Plant Insulation C9.734 F.3d 900, 915 (9th Cir. 2013P(ant I11”) cert. denied, 134 S. Ct.
1901 (U.S. 2014).

The Ninth Circuit’s interpretation of tr@ntrol requirement grew out of several
observations about § 524(g)’s tedesign, and history. Firghe court emphasized that the
language of § 524(g)(2)(B)(ill) uses the “key plase ‘voting shares.”ld. “This is significant,”
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the court noted, “because it signalattthis section is about control over the reorganized debtof's

future operations.’ld. The court also found support in the design of § 524(g) as a whole:

[T]he design of § 524(g) reveals that this subsection is a key piece governing the
relationship of the trust to éhveorganized debtor. Itame of only four requirements
that § 524(g) places on the tru§ he other three requitke trust: (1) to assume the
liabilities of the debtor for asbestos acts; (2) to be at least partially funded by
equity in the debtor; and (3) tese trust assets or incomeepay asbestos claimants.
Read together, these requirements aregiartscheme that sares that, after the
bankruptcy, the trust stands in for the debtdh regard to asbestos claims and the
debtor continues to operate its besia for the benefit of the trust.

Id. at 916. This design is “thwartédhe court concluded, “if a plan can make control of the delptor

effectively impossible.”Id.
The court’s reading of 8 524(glas also informed by the statute’s history. Enacted in 1

§ 524(g) was modeled after the approach takeéhericelebrated” Johns-Manville bankruptcy ca

734 F.3d at 915 (citingane v. Johns—Manville Cor®B43 F.2d 636 (2d Cir. 1988)). The Johns-

Manville “approach” refers to theealization that, “given the igthy latency period of asbestos-

related diseases, companies facing asbestos wskrizaway finally to resolve or even effectively

estimate their exposure.” 734 F.3d 905-06. If stmnpanies collapse and liquidate, “untold
numbers of future claimants will be left without recoverid: Meanwhile, present claimants wa

to be paid quickly and efficiently. “The JohnsaiWille approach, now cdikd in § 524(g), seeks|

DO4,

to use the broad equitable poweltlod bankruptcy court to resolve the dilemma in a way that ig fair

for both present and future asbestos claimarits."This history, the court found, “suggests that
524(9)(2)(B)(i)(111)] is not to be lightly discarded.id. at 916.
In light of the statute’s text, history, addsign, the Ninth Circuget out the following

standard for determining when a plan, by virbfigs “specified contingencies,” satisfies 8§

524(g)(2)(B)(i)(1):

“[S]pecified contingencies” . . . refets contingencies regulated by the bankruptcy
court to ensure that contngl either a realistic posslty or a backstop to trust
insufficiency. The plan can still “specifyvhat contingencies suffice, but those
contingencies cannot be “shams” that allmmtrol facially, but not in practice. To
the extent Congress has provided an excepbidne general rule that the trust should
control the reorganized debtor, the ovehamg goal—that asbestos claimants get
paid to the full possible exté—informs that exception.
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Id. at 916. Applying this framework to the Origirglan, the court concluded that neither of the
proposed contingencies satisfied st@tute. Notably, as to the 1MWarrant, the court held that “[a]
mere right of the plan to purchase shares ordinarily will not suffidd.” The court observed that if

a trust is struggling to pay claims in the first glait cannot be expected porchase control of the

reorganized debtor. “[S]uch a rigletaves the trust in scarcely a better position than a third panty . .

. This is especially true where, lagre, the price the Trust would haweepay is fixed at roughly four

times the current value of the equityid. The court offered some contrasting examples, remarking

that it was “easy to imagine” what dorgencies might satisfy the statute:

Most straightforwardly, a contingency that piead to transfer control to the trust in
the event that it proved insufficient wdutlearly comply with this provision. A
buyout right could be satisfaciqiif that right placed th&ust at an advantage such
that it could use that right to claim valuether of these would beonsistent with the
purpose of this section: to ensure the gaoized debtor continues to operate for the
benefit of asbestos claimants.

Id. at 916 n. 9.

In sum, the Ninth Circuit ifPlant IIl made clear that while a trust is metuiredto own a
controlling portion of the reorganidelebtor, the plan must at I¢@nable the trust to obtain and
exercise control in a way that “wabimeaningfully benefit the Trust.Id. at 917. If a contingency
is illusory or burdensome, it witlot ensure that the debtor coniés to operate for the benefit of
asbestos claimants.

C. The Revised Plan

Shortly following remand, the Plan Proponentsfigred an amended plan that, in their
view, passes muster under the Ni@lincuit's reading of the statutelhe Revised Plan makes five
changes regarding the Trust’s ownership of Bby/sFirst, the warrant exercise price is
significantly lower and provides actual “benefit’ttee Trust. Under thRevised Plan, the Trust
receives a warrant entitling it to purchase 1df8ayside (bringing the Trust’'s ownership to 51%)
for merely $1. The Original Plan, by cordtarequired the Trust sl out $1,122,559 to exercise

the warrant.

% The court also found that thetaedefault condition failed to compiyith the statute, but becaus
that condition is not at iseun the Revised Plan, it neadt be discussed further.

11%
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Second, the Revised Plan expressithorizes the Trust tolsés shares to any party,
subject to the Right of First Offelescribed below. The OriginBlan did not expressly authorize
the Trust to sell its sharesd@oyone other than Bayside or sitawlders Shahram Ameli and Ali
Badakhshan, who also serve as Bayside’s managers.

Third, the Revised Plan includes a Right asFOffer (“ROFQO”) that requires the Trust
follow certain procedures prior telling its Bayside shares. If theust wishes to sell any of the
shares, it must first offer them to Bayside, Airend Badakhshan (the “ROFO holders”). If any
one ROFO holder agrees to purchase the shamdsf the buyer and Ber cannot subsequently
agree on a price, the shares are to be salgate determined Bfpaseball” arbitratior. If any
ROFO holder elects to purchase #hares, the Trust is furthedighated to finance the full amount
of the purchase price through a fudlsnortized five-year loan at anténest rate of 3.75%. The log
must be secured by the shares purchased, arelshtires are bought by Bayside, such shares 1
be guaranteed by Ameli and Badakhshan.

Fourth, the Revised Plan provathe Trust with certain “put” rights, under which the Try
can require Bayside to repurchase those shares héteé Gyust. If this rights exercised, and if th
parties cannot agree on a sale pribe,shares are valued via basebdlitration as described abo

Fifth, the Revised Plan does away with certa@l“aghts” from the Original Plan that benefitted

Bayside and its managers. Specifically, undeQhginal Plan, Bayside, Ameli, and Badakhshan

had the right to repurchase, at a predeterminee painy Bayside shares held by the Trust. Und
the Revised Plan, by contrast, the Trust cannddioed to sell its shares to Bayside, Ameli,
Badakhshan, or anyone else.

The Proponents moved to confirm the RevisethPIThe Non-Settlinghsurers objected,
asserting two primary arguments) {fhat the plan still did not safy the control rquirement of §
524(g)(2)(B)(i)(111) and (2) that the plan dinot satisfy the “feasility” requirement of 8
1129(a)(11). After the parties conducted additionahiied discovery, the bankruptcy court held

* In “baseball” arbitration, # buyer and seller each hire theivn appraiser, who prepares a
separate valuation report. Theitnddor then selects the report that she determines to be the m
reasonable estimate of value, and adopts thaé\as the purchase price for the shafse
Bankruptcy Court Memorandum Re: Confirnaatiof Revised Plan Following Remand, No. 09-
31347, ECF No. 2721 (Bankr. N.D. Cal. February 24, 20Ju(t I\V").

® The Insurers do not contest on appeal whetieeRevised Plan igésible under § 1129(a)(11).
7

nust

st

er

a

ore




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

two-day evidentiary hearing ondliProponents’ motion to confirmdiRevised Plan. On February
24, 2014, the court issued findings of fact andclusions of law oveuling the objectionsSee
Plant IV. The Revised Plan was confirmed shotttigreafter. This appeal followed.
I, LEGAL STANDARD
When reviewing a bankruptcy court decision, disgrict court “functions as an appellate

court” and “applies the same standardseofew as a federal court of appeal$i’re Crystal

Properties, Ltd., L.R.268 F.3d 743, 755 (9th Cir. 2001). While the bankruptcy court’s conclugions

of law are reviewed de novseeln re Thorpe Insulation Cp677 F.3d 869, 879 (9th Cir. 2012), the
standard of review for its factual findings dep@emdwhether the underlying proceeding is “core”|or
“non-core.” When the bankruptcpurt is engaged in a “core pesaling,” its decision is final and
its factual findings are reviewed for clear errtr.re Harris, 590 F.3d 730, 736 (9th Cir. 2009).
When the bankruptcy court adjudicates a “wone” matter, it only has the power to make
“proposed findings of fact and law” thatdistrict court must review de novdd. at 736-37.
Because confirmation of a § 524(g) rgamnization plan is a “core” proceedirsge Plant Il) 734
F.3d at 908, the bankruptcy court’s findingdat are revieweébr clear error.

V. DISCUSSION

1%
o

Focusing on a single provision of the BankrupgBnde, this appeal argues that the Revis
Plan still does not satisfy the sitd’s requirement that the trustwa, or by the exercise of rights
granted under such plan would be entitled to ovapécified contingenciesour, a majority of the
voting shares” of the reorganized debt8ee524(g)(2)(B)(i)(111). Appelants contend the Revised

Plan runs afoul of this requirement in two regped-irst, it requires the Trust to make a costly

initial investment in Bayside. In light of thatvestment, Appellants arguegthctual cost of contrp
is extremely high. In Appellantsiew, the Revised Plan cannot place/price on majority

ownership, much less one that far exceeds the\aflthe underlying equity. Second, Appellant;

U7

argue the ROFO prevents the Trust from sellinghtsres in Bayside “for appropriate value,” and
makes it “most likely” that Bayside or its principaldl repurchase the stk on advantageous terms

if the Trust, having exercidethe warrant, chooses to sbié stock. (App. at 7:11).




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

A. Invoking the Warrant to Take Control

Appellants’ first argument focuses on framing:awdoes it really “cds the Trust to obtain
control of Bayside, and does suabst preclude the RevisedaRlfrom satisfying the control
requirement? Under the Revised Plan, thetlaas exercise its 11% warrant for a mere $1—
thereby all but erasing the $1,122,559 required by tigir@t Plan. In Applants’ view, though, it
is pointless to view the warrant price in isolatidnstead, they urge, tieseurt must consider the
“true” price of majority ownership: $2,000,001, whiaccounts for the Trust’s initial investment

($2,000,000 for 40% equity) and its wart&$1 for an additional 11%)f the cost of majority

ownership is framed accordingly, there is no displdé the Trust must pay an over-market price to

acquire eventual control of BaysitieThe Plan Proponents, howevsee it differently. In their
view, for purposes of assessing whether the corgrplirement has been satisfied, it is irrelevan
what the Trust paid for its first 40% of Bayside.

Before addressing the merits of Appellantistfiargument, a brief detour is warranted to
explain how the Ninth Circuit iRlant 11l addressed a different prowasi of 8 524(g). In their
challenge to the Original Plan, the Insurers adghet by requiring the Trust to pay $2 million fo
40% of Bayside, the Plan failed to satisfy § 524(gequirement that the trust be “funded in who
or in part” by the securitiesf the reorganized debtoBee§ 524(g)(2)(B)(i)(I). Appellants had
argued that by removing $2,000,000 in cash froenTttust in exchange for $500,000 worth of
equity, the Trust is actually “de-funded” by BayssidThe Ninth Circuit disagreed. While the col
acknowledged the Trust paid mdhan market value for the shamsjuired at confirmation, it hel
that it was not necessary under the statute’s fundiggirement that the Trust receive any net v4
from the debtor through that transfe@ee734 F.3d at 914 (“[A]ll that tis particular subsection
must accomplish is to ensure that the Trust reseavgtake, of some value, in the reorganized
debtor.”). The court further regeed Appellants’ suggestion thaetbankruptcy court be required
conduct an inquiry focused on whether the Trust abthia “fair deal” in the transaction to acquif
those securities, finding that suahlrequirement could be found elgere in the statute, like the

requirements of good faith (11 U.S.C. § 1129(a)(3fherrequirement thalhe court ensure the

® In its prior order confirming th®riginal Plan, the bankruptcy cawoncluded that 40% equity ir]
Bayside was worth approximately $500,000.
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injunction is “fair and equitable(11 U.S.C. 8 524(g)(4)(B)(ii))Id. The court further noted that,
“as the bankruptcy court recognizdéige Trust is getting a valuable asset from the debtor that d
anything Bayside could provide—over one hundreftion dollars in insurance settlement

proceeds.”ld. at 914-915.

In the present appeal, the Insurers objethédnvestment requiremean different statutory

grounds, arguing the overall price of $2,000,001incé possibly satisfthe Ninth Circuit's
interpretation of the control geirement found in 8§ 524)¢(2)(B)(i)(111). In Appellants’ view, the
Ninth Circuit made clear that “thErust should not be requiredparchasethis control; control is &
statutory right” (App. at 17:7-8) (emphasis in originalguch a reading, howek; is not consisten
with the language of the Bankrupt€pde. While there is a “general rule” that the asbestos tru
control the reorganized debtor, a plan cadhmss muster under the statute if it contains
“contingencies regulated by the bankruptcy court susnthat control [of the debtor] is either a
realistic possibility or adckstop to trust insufficiency.734 F.3d at 916; 11 U.S.C. §
524(g)(2)(B)(i)(1ll). As the bankrptcy court observed, these “sgded contingencies” only come

into play when the trust does not acquire a m@gjafi the debtor’s votig shares upon confirmatiop.

Because the trust @waysrequired to own some securitiekthe debtor upon confirmatiosee734
F.3d at 914 (the “funding” requirement foundg®24(g)(2)(B)(i)(I) esures “that the Trust
receives a stake, of some value, in the reorgahilebtor”), the phrasep'scified contingencies”
plainly cannot refer to the terms upon which thistiacquired those shaiiesthe first place.
Rather, as the contingency model is an “exceptiothe general rule of outright control upon
confirmation,see id.at 916, “specified contingencies” musfer to the terms upon which the trusg
has the right to acquire additional shaa#ter confirmation. Accordingly, the bankruptcy court w
correct to conclude thainder the plain meaning of the stafuthe specified contingency in the
Revised Plan is the payment of $1.

Specified contingencies “cannot is@ams’ that allow control faally, but not in practice.”

Id. Unlike the Original Plan, whitrequired the Trust to exerciaebl,122,559 warrant in order tq

’ As the Ninth Circuit pointed out in its disssion of the funding reqeiment, there are other
statutory mechanisms for ensuring the fairnessmfn requiring that ehtrust invest in the
reorganized debtorSee734 F.3d at 914. In so doing, the court didmention §

524(g)(2)(B)(i)(1).
10
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secure control of Bayside, therenis question that the Revised PHlows controboth facially and
“in practice.” See id. Although “[a] mere right of the plaio purchase shares ordinarily will not
suffice,” the proposed plan no longer creates asan where the warrant “leaves the trust in
scarcely a better positidhan a third party.”See id.Indeed, the opposite is true. Whereas the
Original Plan required the Trust to pay an overket price to exercise the warrant, the Revised
Plan places the Trust in a mugétter position than a third partgeking to acquire some portion ¢
the debtor. Indeed, it is difficult to imagine@enrario where, by exercieg¢ some right granted
under the plan, it would be easier for the Trustdquire post-confirmation control of Baysftle.

The $1 warrant satisfies the statute. Bgwviting a specified contingency under which th
Trust can take post-confirmation control of Bagsidr a nominal sum, the Revised Plan ensure
that control is far from illusory. Indeed, it isegvmore than a just a “realistic possibilitySee734
F.3d at 916. Following confirmation, the Trust facetually no impediment to its taking control
Bayside at its discretion.

B. The ROFO

Appellants further argue that the ROFO, a riesture of the Revised Plan, violates the
control requirement by restricting the Trust'slépito sell, and thereby “claim value” in, its
Bayside sharesSee734 F.3d at 916 n. 9 (“A buyout right could getisfactory, if tht right placed
the trust at an advantage such that it could wseritht to claim valug). “[T]he Trust cannot
‘claim value’ or ‘backstop’ the insufficiency @k assets,” Appellants ntend, “with stock that it
cannot sell.” (App. at 18:23-24).

The Insurers overstate the severity of thesfanrestraints imposed by the ROFO. If the
Trust wishes to sell any of its Bayside shares, gtfitst offer the shares to Bayside, Ameli, and

Badakhshan. If any ROFO holder elects to buytheifparties cannot agrea a price, the shares

8 As the bankruptcy court observed, this contitayeis arguably less burdensome than one of tqe
[

hypothetical contingencies posed by the Ninth CircuRlamt 11l. Recall the court’s remark that
is “easy to imagine” what contingenciesgmi satisfy the control requirement: “Most
straightforwardly, a contingency thatomised to transfer control tbe trust in the event that it
proved insufficient would clearly comply withis provision.” 734 F.3d at 916, n. 9. This dicta
indicates a control-upon-trust-insudiigncy contingency would satysthe statute regardless of thg
terms under which the trust would acquire se¢msiof the debtor upon confirmation. Assuming
that sort of contigency would requiresomeshowing by the trust thatig unable to pay asbestos

claims as contemplated by the plan, such aireopent would likely be more burdensome than the

one proposed in the Revised Plan, under which the Trust need only pay a single dollar to ga
majority control of the debtor’s voting shares.

11

—h

Uy

of

in




United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

are priced using a valuation method thatacording to a finding by the bankruptcy court,
reasonableSee Plant MMemo at 22. If the ROFO holdengsver agree to purchase in the first
place, the Trust can then sell its #saro third parties. So while the ROFO precludes the Trust
taking its Bayside shares directlythe market, it cannot be said that the Trust “cannot sell” its
Bayside shares.

While the Ninth Circuit emphasized that a buyout right must place the trust in a positiq
“claim value,” nothing irPlant Il indicates a 8 524(g) trust musta an unbridledight to sell its
shares of the reorganized debtor however it seeblor does the text of the statute contain such
requirement. The Ninth Circuit made clear t8&24(g)(2)(B)(j(Ill) is about “control over the
reorganized debtor’s future operations.” F33d at 915. As the bankruptcy court observed,
control over such operations isriked “from holding a majority of voting shares, not from sellin
those shares.Plant IV, Memo at 18see als&’¥34 F.3d at 915 (statutgdmirpose signaled by use ¢
“key” phrase “voting shares”). Aordingly, the bankruptcy court waorrect to conclude that §
524(g)(2)(B)(i)(111) does not bar @eorganization plan from impwg) reasonable restraints on a
trust’s ability to transfer sharés.

Nor did the bankruptcy court @ assessing the reasonablerefabie restrictions imposed
by the ROFO. During the two-day evidentiary megon the Revised Plathe court heard expert
testimony from the Proponents and the Insurersrdagg among other thingthe likely effect of
the ROFO on the Trust’s ability to sell its Bayssihares for fair valueAfterwards, the bankruptcy
court issued a thorough Memorana®pinion holding that the ROF©restrictions are indeed
reasonable.

The court’s conclusion wasarnded in several findings. Fone, the court found that by
using baseball arbitration, which g nature encourages reasonatdifers from both parties, the
ROFO provides a reasonable means of valuingsifla’s shares. Although the Insurers’ experts
offered testimony to the contrary, the court fotimat testimony to b&vholly unpersuasive.”Plant
IV, Memo at 22. One of the Insurers’ expertditied that the ROFO’arbitration valuation

procedure was unreliable for nuraas reasons, including that marketnsactions are “always mq

° For their part, Appellees contend that restraint on transferabilityncluding an outright bar on

trust’s ability to sell shares, is permissible unither statute. Because the Revised Plan does not

include such a restriction, thisder need not decide whethewibuld be permissible to do so.
12

—n

re

a

from

bn to



United States District Court

For the Northern District of California

© 00 N o o b~ w N PP

N NN N N DN DN NN R R R R R RPB R R R
0 N o U0~ W N P O © 0 N o 0o W N B O

accurate than arbitration” and that “baseballtesbion is not the type commonly used in valuing
companies.”ld. at 17 (paraphrasing exp&eil Beaton). The court asoned that the ROFO’s
valuation should not be measum@uy against a market transaarti however, “because the very
nature of the restraints on transfer permittedasely held corporations is to bar open-market
transactions that could fstrate legitimate interestd other shareholders.Id. at 22.

Indeed, as the court observed, and asobiiee Insurers’ expés acknowledged, it is
common for closely-held corporations to resttiet persons to whom shares can be transfetced
at 19; F. Hodge O’Neal, Restrictions on TransfieBtock in Closely Held Corporations: Planning
and Drafting, 65 Harv. L. Rev. 773 (1952) (“[S]hanéders in a closely e enterprise usually
desire to retain the power to choose future asssciat From the sharela®rs’ perspective, there
is good reason for such restrictions—*“[e]ach shatder wants to be in a position to prevent
outsiders from entering the business idogbts their integrity or business judgment. Looking
to California law, the court observed that bthte Corporations Code and California case law
recognize a closely-held qmration’s interest in restting share transfersSeeCal Cop. Code 8§
204(b); 9 Witkin, Summary 10th (2005) Corp, § 129903 (“The usual resttion is designed to
safeguard the membership of close corporatim entry of unacceptable outsiders, by requiring a

first offering of the shares &xisting stockholders or the corpgion. It is not an unreasonable

curtailment of the right of alietian or an unreasonable deprivatithe shareholder's substantia
rights.”).

Another of the Insurers’ expertestified that the ROFO mayevent the Trust from seeking
third-party offers before offering to sell itsasles to the ROFO holder3 he bankruptcy court
disagreed, finding that the ROFO daed preclude such bids. Indedde court held that the Trust
could solicit third-party bidsrad submit those bids as evidence of Bayside’s value during basegball
arbitration. Accordingly, evermbugh baseball arbitration is a aasprocess between the Trust gnd
the ROFO holder, the ROFO’sluation procedures are not nesarily insulated from market

influences. The court accordingly found no reasby baseball arbitration euld be harmful to thq

A4

Trust.
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The court further found that the ROFO does natetyeburden the trust; it provides potenti

al

benefits, too. By ensuring that Bayside’s managers will not be required to associate and share

profits with third-party buyers, the ROFO “magnhance the value of the Trust's shares:

While the ROFO might decrease the Truabdlity to sell the shares for their full
value by restricting the persons to whdmde shares may be sold, it may have the
countervailing effect of icreasing the value of thoskares by eliciting greater
efforts from Ameli and Badakhshan.

Plant IV, Memo at 20-21. In any event, the court codell; it is far from cleathat the Trust would

1%

be able to find a purchaser for Bayside shares in the open markiet. at 21. Although one of th
Insurers’ experts testified thatette is an active market for paitinterests in small companies
generally, he did not testify éihthere is an effective magkfor partial interests iall companies
including the likes of Bayside. As the bankmyptourt observed, Bayside’s managers may wel
the only persons interested in buyihg Trust’s shares. Accordiyglthe court concluded, “it is far
from certain that the ROFO materially diministies benefits of ownership of the sharekd”
The Insurers contend the bankruptcy courte by looking towards California law when

assessing whether the ROFQO'’s restraints areipgifite. Their appeal, however, overstates the

court’s reliance on state law. Thankruptcy court’s apprae¥ of the ROFO did not, as the Insurers

contend, “fail[] to consider whdederal law requires.” (App. @0:4). The court concluded first
and foremost that 8§ 524(g)(2)(B)(i)) permits reasonable s&aints on a trust'ability to transfer
shares of the reorganized debtor. Only thertltkdcourt look to the law aforporations generally,
and to California law in particulato explain that it is common ifelosely-held corporations to
restrain the transferability of ogpany shares, a specific area on which federal law is silent. Tq
sure, there are important differences betweewt{gt is allowed under Catifnia corporations law
and (i) what is required under the Bankruptcy Code, but the dislirtot conflatehese concepts.
Rather, it concluded thdespitethe ROFO'’s restrictions orainsfer—restrictions that are

commonplace among closely-held corporations gélgeréhe Revised Plan satisfies the control

' While the law of closely-held corporationfects the interests afcorporation’s manager-

be

be

shareholders, § 524(g)(2)(B)(i)(lll) serves to enshed, among other things, when a trust does nhot

retain majority control upon confiration, it at least remains in a fgam to take control and “clain
value.” 734 F.3d at 916 n. 9. To the extent a wheoses to claim valu®y selling the debtor’'s
shares, there is some tension between the trusti®st in transferring ghshares and the manags
shareholders’ interest in retaining some bamksigainst the prospect a$sociating with unknown
third-party buyers.

=
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requirement because the ROFO creates benefitaddl rust while ensuring the Trust can sell its
Bayside shares through a “semable” valuation process.

Appellants also lodge a few factual objeas, arguing the bankruptcy court committed c
error in its assessment of the ROFQO’s potentiakbts. For one, Appellants dispute the court’s
conclusion that the ROFO “may” enhance the valiuthe Trust’s shardsy encouraging Bayside’s
managers to “continue to devote thekills and efforts to the companySee Plant [YMemo at 20.
As it stands, Ameli and Badakhshan already figkelyear employmentantracts with Bayside
offering significant yearly compensation plus bonusss to the company’s net operating profit.
Following the five-year term, they have the optadmenewing for up to five additional one-year
terms. Appellants argue that because of tHeseative” employment agreements, the managers
“[n]eed[]” no further encouragement to devtitemselves to Bayside. (App. at 20:7, 15).

For a bankruptcy court’s factual finding to ‘lmdearly erroneous,” it must be “illogical,
implausible, or without support in the recordri re Retz606 F.3d 1189, 1196 (9th Cir. 2010).
Although the Insurers offer support for their camtion that Ameli and Badakhshan do not “neeg
more encouragement, their appeal falls far stioekplaining why it waslliogical, implausible, or
without support for the bankruptcpurt to find simply that g81ROFO “may” enhance Bayside’'s
value by incentivizing thenanagers’ continued devotion. Aftel, &he court’s finding was couche
in general terms; it did not conclude the ROFQuUId necessarily increase Bayside’s value.
Moreover, it is immaterial wéther Bayside’s managers “need” more encouragement. The
bankruptcy court concluded only that the ROFO provides additional encouragement, thereby
possiblymaking the company more valuable.

Appellants’ second factual obggan fares no better. Theduarers argue the bankruptcy

\"&J

court committed clear error by finding it “far from certain” that the Trust would locate a purchjpser

for its Bayside shares in the open marketant IV, Memo at 21. The court reasoned that shareg
the company rhightnot be of much valut® a third party” and @it the Bayside managéisay be
the only parties interested in buying the Trust’'s sharkks.{lemphasis added). Mr. Beaton, one of
the Insurers’ experts, positecatiwhile the Bayside ROFO issgentially meaningless from an
economic standpoint” because Bayside’s overall eqailye is, at present, marginal, the company

couldbecome “considerably more valuable” in fimeten years if its operations were to improve
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“materially.” (App. at 22 n. 18). Appellants tattee position that while Bayside today may not lpe
attractive to third-party buyers,abuld be highly valuable in tHature, at which point the ROFO’s
restrictions would pose a morelpable barrier to the Trust's #iby to claim value. Again,
however, the Insurers fall fahort of explaining why thibankruptcy court’s finding was

unsupported, illogical, or implausible. The catwhcluded there was a lack of testimony showing

14

the existence of an effective market for parti&iasts in all companies like Bayside. Again, the
court’s challenged factual finding was not couched in absolute languageuttiéound only that i
is “far from certain” that the Trust would find angtaser for its Bayside ahes on the open market.
Plant IV, Memo at 21. For purposes of establishing thatcourt committed “elar error,” it is not
enough that Appellants point to evidence ia ticord supporting a contrary outcome.
V. CONCLUSION
While 8§ 524(g)(2)(B)(i)(Ill) “is about control over the reorganized debtor’s future

operations,’see734 F.3d at 915, the statute does not requatttte trust retaian unfettered right
to sell its shares in the organizdebtor. Nor does the statuteg@ude an arrangement whereby the
trust is required to invest in tleorganized debtor at confirmation, even at an over-market price.

Because Appellants’ claims ofgal and factual error are withounerit, the appeal is denied.

IT IS SO ORDERED.
Dated: 8/18/14

ICHARD SEEBORG
UNITED STATES DISTRICT JUDGE

16




