MIRO Advisory Services, Ltd. v. D.A. Davidson & Co. et al
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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

MIRO ADVISORY SERVICES, LTD., a Case No. 14-cv-01618 NC
corporation incorporated under the laws of
the British Virgin Islands, ORDER TO SHOW CAUSE AND
RESETTING HEARING ON
Plaintiff, MOTION TO DISMISS
V. Re: Dkt. No. 1

D.A. DAVIDSON & CO., an ENTITY OF
UNKNOWN FORM, RICHARD L.
WENDT TRUST, JWTR - OREGON,
LLC and JWTR, LLC,

Defendants.

Plaintiff MIRO Advisory Services, Ltd. brgs this action for declaratory relief and
negligent misrepresentation against defend@ms Davidson & Co.; Richard L. Wendt
Trust; JIWTR Oregon, LLC; and JWTR, LLC. DKo. 1. The complairasserts that this
Court has subject matter jurisdiction under 28.G. § 1332 in that this “a civil action

between citizens of a State and citizens bjexis of a foreign state and the matter in

controversy exceeds, exclusive of interest araisgdhe sum of $75,000.” Dkt. No. 1 1 1.

D.A. Davidson & Co. filed a motion to dises the complaint for &k of subject matter
jurisdiction on the basis thatghtiff has failed to properly allege that the amount in

controversy exceeds the $75,006eghold. Dkt. No. 27. Téhmotion is pendig and is set
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for hearing on August 6, 2014’he Court now issues thisder because, aside from the
amount in controversy issue, the complaioés not contain sufficient allegations to
establish the citizenship of allf@@dants for diversity purposes.

Federal courts are couns$ limited jurisdiction andare presumptively without
jurisdiction. Kokkonen v. Guardianite Ins. Co. of Am511 U.S. 375, 377 (1994). A
federal court may dismiss an action on its eaation if it finds thait lacks subject matter
jurisdiction over the actionFiedler v. Clark 714 F.2d 77, 78-79 (9th Cir. 1983ge also
Fed. R. Civ. P. 12(h)(3) (“If #ncourt determines at any tirtlat it lacks subject-matter
jurisdiction, the court must simiss the action.”). “Absent usual circumstances, a party
seeking to invoke diversity jurisdiction shouldddae to allege affirmatively the actual
citizenship of the relevant partiesKanter v. Warner-Lambert Co265 F.3d 853, 857 (9th
Cir. 2001).

The diversity statute providesath‘a corporation shall be deemed to be a citizen pf

every State and foreign state by which it has beeorporated and of the State or foreig

>

state where it has its principal place ofibass.” 28 U.S.C. § 1332(c)(1). Unlike a
corporation, a partnership and an LLC areteddor purposes of diversity as citizens of
every state of which their avers/members are citizenSeeJohnson v. Columbia
Properties Anchorage, LP137 F.3d 894, 899 (9th Cir. 200€¢sgrove v. Bartolottal 50
F.3d 729, 731 (7th Cil998). Moreover, if any member afpartnership or an LLC is its

D

a partnership or association (or another LLt¢, Court needs to knotlie citizenship of
each “sub-member” as welV & M Star, LP v. Centimark Corp596 F.3d 354, 356 (6th
Cir. 2010).

The complaint here alleges that D.A. Ddson & Co. is “an entitpf unknown form
with a principal place of business in Montaaag with offices throughout California, and
transacting business in this judicial districOkt. No. 1 1 5. Theomplaint alleges that
Richard L. Wendt Trust “is aust existing under and admireseéd under the laws of the
State of Oregon, with offices and opgons in Klamath Falls, Oregonld. § 6. The

complaint further alleges that defendantsTRAOregon, LLC and JWTR, LLC are limited
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liability companie organizedand existng under tle laws of the State oOregon, eals with
a princpal place d businessn KlamathFalls, Ore@n” and ttet “both arebeneficialy
ownedby the Trus.” Id. 7 7.

The complant fails to dlege the dizenship & the menbers, and aypsub-menbers,
of the cefendantsimited liablity companies. Furtlermore, tle allegatiors in the conplaint
do notappear sufftient to estblish the dizenshipof the defedant trust. See Johra,
437 F.3l at 899 (‘A trust haghe citizenkip of its tustee or wstees.” (cithg Navaro Sav.
Ass’n vLee 446U.S. 458, 4 (1980))) but seeEmerald Investors Trustv. Gaunt
Parsippany Partnes, 492 F.8 192, 2053d Cir. 2M7) (holding that “thecitizenshp of
both the trustee ad the benatiary shold control n determinng the citzenship ofa
trust”).

Because theomplaintdoes not caotain suffident allegéions to esdblish that here is
complde diversityof citizendip between plaintiff and all defedants, byduly 8, 204,
plaintiff must shav cause irwriting why this actionshould no be dismised for ladk of
federalsubject méter jurisdicion. If plantiff is unable to allgye the citiznship of al
defendats withou conductig discovey on this issie, plaintif should sandicate inits
respons to the or@r to showcause.

The hearingon the moion to disniss filed byJWTR Oegon, LLCand JWTR,LLC,
Dkt. No. 8, is coninued fromJuly 2 toAugust 6, P14, at 1:0Qp0.m. in Caurtroom A 15th
Floor,U.S. Distri¢ Court, 4% Golden Gte Avene, San Fraaisco, Calfornia.

IT IS SO RDERED.

Date: June 2, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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