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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

DARYELLE LAWANNA PRESTON, Case No. 3:14-cv-02022 NC
Plaintiff, ORDER DENYING DEFENDANTS’
MOTION TO DISMISS
V.
Re: Dkt. No. 6

CITY OF OAKLAND; DEANNA
SANTANA, in her individual capacity; and
DOES 1 through 1dnclusive,

Defendants.

Defendants City of Oakland dibeanna Santana move to dismiss plaintiff Darye
Preston’s complaint that alleges defendarmitated California LAor Code § 1102.5 and
Preston’s First Amendment right to free sgeby terminating her employment after she
reported violations of ate and local law and declinedfadlow her superior’s instructions
to provide false reports and conceal inforiaratrom the City Council. The Court finds
that Preston has adequately stated claimszfeef on both causes attion and according
denies defendants’ rtion to dismiss.

I. BACKGROUND

Daryelle Preston was employed as the EmgédolRelations Director of the City of

Oakland at the time of the alleged violaso Preston’s duties were to oversee the

Employee Relations Division, includinggriating collective bargaining agreements,
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investigating violations of collective bargag agreements, managi disciplinary actions

and investigations, and proceassgigrievances. Dkt. No. 2-1 &tl7. Preston alleges thre

[

distinct actions she claims led to her firing.

First, Preston alleges that she was retadiagainst for refusing to follow an order
from her superior, City Administrator Deanna $end, to falsify official reports that would
wrongly state that Oakland City Councilwomi2asley Brooks had tantionally approved
illegal hiring practices at Oadhd’s Rainbow Teen Centencsigned off improperly on
equipment receiptsld. at 1 2, 18. Preston alleges tlhiatrue, such actions would have
violated Oakland City Chart& 218 and would have led Brooks’s removal from the City
Council. Id. Preston states that she refusefbliow the order because she had personal
knowledge that Brooks had not taken such actiddsat § 19. Preston also alleges that
she was asked by Santana &iesiat an open City Council eteng that Brooks was present
at a meeting where Santana explained the ena®iin hiring for the Rainbow Teen Center,
and that Santana’s office had provided thformation about the hiring practicdsl. at
20. Preston claims she cametie microphone and stated, “I'm sorry, Desley Brooks was
not present at that meeting, nor did we gid& Brooks any information about this hiring
issue.” Id.

Second, Preston alleges that she was regdlggainst for reporting that Fire Chief
Teresa Reed had directly negotiated agdedil tentative agreements with Firefighters
Local 55 without CityCouncil approval, actions thBreston “reasonably believed”
violated Oakland City Qfinance 12903 § 1.10d. at 11 3, 4. Preston informed both
Santana and the City Attap of Reed'’s actionsld. at 1 22, 23. Preston alleges that
Reed then convinced Preston’s newest gt@féon, Winnie Anderson, to sign off on a
tentative agreementd. at 1 24. Preston told Andersthat Anderson did not have the
authority to sign the tentative agreememd &nderson reported this back to Reéd!.
Santana then called Preston and in an angwy told her that gettqnCity approval was a
waste of time.ld. at  25. Preston responded that glould not intentionally violate City|

policy, and after this repeatly refused Reed’s requestssign off on the tentative
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agreement because ogthailure to get CityCouncil approvalld.

Third, Preston alleges that she was retaliaigainst for reporting that City Treasury

Manager Katano Kasaine failed to collecion dues from part-time employees
represented by the Service Employees Inteznal Union (“SEIU”), in violation of the

City’s contract with SEIU as well &3alifornia Government Code § 3508 Kl. at 1 5-8,

26. Subsequently, Preston twice informed Kasaine that a grievance had been filed against

Kasaine for the non-collection of dudsl. at 1 27-29. Preston also informed Santana
the City Attorney of the grievanced. Santana responded by email that the City
Attorney’s officemust do the investigation because Preston’s office was

“biased,” even though it was Preston’s phity to conduct such investigationisl. at § 30.

Preston then called the CityttArney’s office whit responded that it@uld not conduct an

investigation.ld. at  31. Preston requested that Santana employ an outside auaditor}
Santana refused to do so, and also stated email to Présn that the City

Administrator’s office would not condtian investigation at allld. at 11 32-33.

and

After formally notifying Kas@e of the grievance against her, Preston subsequently

informed Santana that Kasaine was interferintf) the grievance investigation in violatian

of California Government Code § 3506, inyproperly contacting the SEIU representative

of Local 1021.1d. at 11 36-37. In response, Santar@ Ryeston to not inform the City

Council about the grievance against Kasailie at {1 37-39. But at a closed City Council

meeting on October 1, 2013, Preston resadrio questions from the Council regarding

the grievance, and informed the Council tREIU had filed a grievance against Kasaing.

U

Id. at § 40. Preston was terminateain City employment two days lateld. at  41.
Preston filed this lawsuit on March 17,1220 in Alameda County Superior Court.
Dkt. No. 2-1. After removing the action tiois Court, the City of Oakland and Santana
filed a motion to dismiss on May 9, 2014. tDKo. 6. The Court has jurisdiction over
Preston’s First Amendment claim under 28 G.§ 1331, and her state law claim under
U.S.C. § 1367. All parties hawensented to the jurisdictiai a magistrate judge. DKkt.

Nos. 8, 9.
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lIl. STANDARD OF REVIEW

A motion to dismiss for failure to stadeclaim under Rule 12(b)(6) tests the legal
sufficiency of a complaintNavarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). On a
motion to dismiss, allleegations of material fact are takas true and construed in the lig
most favorable to the non-movar@ahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9
Cir. 1996). The Court, however, need not atee true “allegations that are merely
conclusory, unwarranted deductiondaxft, or unreasonable inferencestire Gilead Scis.
Secs. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).thAdugh a complaimeed not allege
detailed factual allegations, it must contain isught factual matter, accepted as true, to
“state a claim to relief that is plausible on its facBéll Atl. Corp. v. Twombly, 550 U.S.
544,570 (2007). A claim is facially plsibble when it “allows th court to draw the
reasonable inference that the defendahiaible for the misconduct allegedAshcroft v.
Igbal, 556 U.S. 662, 678 (2009).

[ll. DISCUSSION

In her complaint, Preston brings claimssugt the City of Oakland for violation of
California Labor Code § 1102.5, and againsaiea Santana, in her individual capacity
and Does 1-10 for First Amendment violatiamsler 42 U.S.C. § 198Dkt. No. 2-1.

yht

Defendants have moved to dismiss both claim$afiture to state a claim. Dkt. No. 6. The

Court addresses the arguments against each olaurn, and finds ifoth instances that
Preston pleads facts sufficient to state a claim for relief.
A. The Complaint States a Claim forRetaliation for Protected Speech.

Preston brings a claim foelief under 42 U.S.C. § 1988lleging that defendant

Santana “wrongfully deprived plaintiff of h&ree speech rights . . . by participating in

adverse employment actions against plaimiffetaliation for her speech addressing issues

of public concern and refusing to panpiate in unethical and unlawful conduct by
defendants.” Dkt. No. 2-1 at Y 46.
“It is well settled that the state may nouab its position as employer to stifle ‘the

First Amendment rights [its employees] wouwlitherwise enjoy as citizens to comment G
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matters of public interest.”"Dahlia v. Rodriguez, 735 F.3d 1060, 106@®th Cir. 2013)cert.
denied sub nom., Burbank, Cal. v. Dahlia, No. 13-620, 201%/L684080, at *1 (U.S. Feb.
24, 2014) (quotindeng v. Cooley, 552 F.3d 1062, 1070 (9thrCR009)). The Ninth Circui
has developed a five-step inquiry for Filshendment retaliation cases involving public

employees, which asks:

(1) whether the plaintiff spoke on a mattempaoblic concern; (2) whether the plaintiff

spoke as a private citizen or public empleyE) whether the plaintiff's protected

speech was a substantial or motivating factor in the adverse employment action; (4)

whether the state had an gdate justification for treaig the employee differently

from other members of the general publiag 45) whether the setould have taken

the adverse employment action eaasent the protected speech.

Id. (quotingEng, 552 F.3d at 1070). “[A]ll the factsrare necessary, in the sense that
failure to meet any one of themfaal to the plaintiff's case.ld. at 1067 n.4.

Here, defendants contend that Preston cameet the secondegi of the inquiry
because her statements and actions werénhtr official dutiesas Employee Relations
Director of the City of OaklandDkt. No. 6 at 4. The properquiry into Preston’s officia
duties is a practical one, as “formal job dgs@ns often bear littleesemblance to the

duties an employee actually is expected tdgom, and the listing of a given task in an

employee’s written job description is neithecessary nor sufficient to demonstrate that

conducting the task is withithhe scope of the employee’s professional duties for First
Amendment purposes.Garcetti v. Ceballos, 547 U.S. 410, 424-22006). Furthermore,

as the Supreme Court recently stated, “theenfect that a citizéa speech concerns

information acquired by virtue of his pubkenployment does not transform that speech

into employee—rather &ém citizen—speech.Lanev. Franks, 134 S. Ct. 2369, 2379
(2014). “The critical question und@&arcetti is whether the spekat issue is itself

ordinarily within the scope of an employedisties, not whether it merely concerns those

duties.” Id.
The Ninth Circuit has develogeghree guiding principles that “serve as a necessa

guide to analyzing the faattensive inquiry mandated I@arcetti.” Dahlia, 735 F.3d at
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1076. First, “whether or not the employsahfined his communications to his chain of
command”; second, “the subject matter & tommunication”—for example, whether the
communication is a routine report about a simgdedent or raises broader concerns abqut
corruption or systemic abusand third, whether the speefdiiowed from or was in “direct

contravention to [a] supervisor’s orderdd. at 1074-76. The Court applies these guidi

=}

g
principles to the facts alleden Preston’s complaint.

First, Preston alleges that she repoReg@d’s unlawful negotieons with Local 55

and Kasaine’s interference with the griega process to Santana, who as City

Administrator, was Preston’s superior. Dkt. NdL &t 7. But Preston also states that|she

informed the City Attoney about Reed’s unlawful negagions with Local 55, and about
the SEIU grievance against Kasaird. at 11 23, 29, 31. Preston also provided
information at an open Cit@ouncil meeting regarding §iCouncilwoman Brooks’s
knowledge of the hiring practices at the Rawmbitieen Center and tottie City Council at g
closed meeting that SEIU had filed a grievance against Kasainat {1 20, 40. Preston
has thus alleged facts based on whidottld be reasonably inferred that the
communications at issue were nohéined to her chain of command.

Second, Preston alleges that she was askethke false accusations against City
Councilwoman Brooks to the City Council, to conceanhfrie City Council a grievance
against a City official, and tparticipate in or ignore actiofsy others that violated local
and state lawld. at 11 18-20, 25, 39-4@onstrued in favor of Bston, these allegations
go beyond the routine reporting a single incident and stead raise concerns about
systemic problems. Third, imer complaint, Preston alleggnultiple instanes, such as
when she refused to lie toatlCity Council about the actiowsd City Councilwoman Brooks,
or when she testified to ti&ty Council about the SEIU gvance against Kasaine, when
her speech was in contravention of thders of Santana, her superitd. at 11 20, 39-40.
Taking these factual allegations as true, thgyport the reasonable inference that Preston
acted outside her professional duties and heedpis therefore protected under the First

Amendment.
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Finally, defendants argue that, if the Cazahnot definitively say whether Prestonfs

statements are within her job duties, thei@€onust dismiss Preston’s complaint because

she has failed to plead hebjduties in sufficientletail to state a claim for retaliatiofee

Dkt. No. 6 at 6-7. The Court disagrees. Canytto defendants’ assertion, to find that

Preston has stated a claim Forst Amendment retaliation, éhCourt need only determine

that her pleadings support the reasonable inferérat her actions were outside her official

duties. Seelgbal at 556 U.S. at 678. As remt above, Preston has done so.
B. The Complaint States a Claimfor Violation of § 1102.5.
Preston also brings a claim alleging ttieg City of Oakland violated California

Labor Code § 1102.%hen it retaliated against her afthe disclosed violations of

municipal and state law and refused to take iparhlawful activities. Dkt. No. 2-1 at | 44.

Section 1102.5(b) provides:

An employer may not retaliate againstaanployee for disclosing information to a

government or law enforceant agency, where the empémyhas reasonable causeg to

believe that the information discloses a a&t@n of state or federal statute, or a
violation or noncompliance with aade or federal rule or regulation.

Cal. Lab. Code 8102.5(b) (2004J. The City moves to disnsshis claim, arguing that
none of Preston’s discloswreeference a purported viatan of law and attempting to
characterize the disclosures agenaternal personnel matterBkt. No. 6 at 7-10.

Here, Preston’s complaint alleges that séported to Santana that City Treasury
Manager Kasaine was violating California Goveent Code 8 3508.5 by failing to colle
union dues from temporary part time employeg@sagented by SEIU anthter, violating §
3506 by interfering with the gvance investigation. Dkt. N@-1 at {1 5, 7, 37. Preston
complaint thus adequately alleges that hecldsures referencedsaspected violation of
state statute or noncompliance with a stale or regulation that could reasonably be
inferred to go beyond inteahpersonnel matterssee Cal. Lab. Code § 1102.5(b). The

facts alleged in the complaint here suppagasonable inference th&ie City retaliated

against Preston after she reportgdrmation to her superior thdisclosed a violation of or

S

! California Labor Code § 1102.5(b) sramended effective January 1, 2014.
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noncompliance wth state law
V. CONCLUSION
Construingthe complant in Prestn’s favor,the Court oncludeshat it adeqately
states @dims for réief for violations of he First Anendment ad of California Labo Code
§ 11025. Accordigly, the @urt denieglefendarg’ motion t© dismiss.
ITIS SO QRDERED.

Date: July B, 2014

Natnanael M.Cousins
United StatedagistrateJudge

Case M. 14-cv-02022 NC
ORDER DENYING DEFENDANTS’ 8
MOTION TO DISMISS




