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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DARYELLE LAWANNA PRESTON, Case No. 14-cv-02022 NC
Plaintiff, ORDER DENYING DEFENDANTS’
MOTION FOR DISQUALIFICATION
V. OF PLAINTIFF'S ATTORNEYS AND
FOR ORDER REQUIRING RETURN
CITY OF OAKLAND; DEANNA OF DOCUMENTS
SANTANA, in her individual capacity; and
DOES 1 through 1dnclusive, Re: Dkt. No. 37
Defendants.

Before the Court is defendahimotion seeking disqualifiti@n of plaintiff's counsel
and return of documents. DINo. 37. The question presented is whether plaintiff may
for purposes of pursuing her claims in taetion documents to which she had access in
course of her employment with the City tlaa¢ protected by the City’s attorney-client
privilege. Because the Court believes the andw this question is yes, defendants’
motion is DENIED.

I. BACKGROUND

Plaintiff Daryelle Lawanna Preston svamployed as the Employee Relations
Director of the City of Oakland at the tinnéthe alleged violations. Dkt. No. 2-1.
Plaintiff alleges that defendants violat€dlifornia Labor Cod& 1102.5 and her First
Amendment right to free speech by terating her employment after she reported

violations of state and local law and declitedollow her superior’s instructions to
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provide false reports and concedbimation from theCity Council. Id. The allegations
of the complaint were premiisly summarized in the Cowstorder denying defendants’
motion to dismiss, and will not bepeated hereDkt. No. 16.

Defendants assert that, while working & @ity of Oakland, plaintiff communicated
with the City’s legal counsel regarding the isstiest she raises in heomplaint. Dkt. No.
37. As City management internally dissed those issues, tha#yCAttorney provided
legal opinions to plaintiff andthers about those issudd. Defendants now move for an
order (1) disqualifying plaintiff's attorneys&jel & Yee (and all lawyers and paralegals
associated with the firm) from serving asineel for plaintiff or otherwise assisting
plaintiff in her prosecution of the action; a(®) requiring plaintiffand her attorneys to
return and/or permanently delete all documenhtny kind that plaintiff took from the City
of Oakland when she was terminatezim employment with the Cityld.

The Court finds this motion suitable for resolution without oral arguntee¢Civ.
L.R. 7-1(b).

Il. LEGAL STANDARD

(o

Whether to disqualify counsel is a decisemmveyed to the discretion of the distrig
court. Concat LP v. Unilever, PLG350 F. Supp. 2d 79618 (N.D. Cal. 2004) (citing
Gas—A-Tron of Ariz. Wnion Oil Co. of Calif, 534 F.2d 1322, 5 (9th Cir. 1976)).
California law applies in determimy matters of disqualificationin re Cnty. of Los
Angeles 223 F.3d 990, 995 (9th Cir. 2008geCiv. L.R. 11-4(a) (providing that attorneys
before this Court must complyith the standards of pregsional conduct required of
members of the State Bar of California).

Because “[a] motion to disqualify a paycounsel may implicatseveral important
interests . . . judges must examthese motions cardly to ensure that literalism does npt
deny the parties substantial justicé?&ople ex rel. Dep’t of Corporations v. SpeeDee Qil
Change Sys., Inc20 Cal. 4th 1135, 1144 (1999Depending on the circumstances, a
disqualification motion may involve such corsidtions as a client’s right to chosen

counsel, an attorneyiaterest in representing a clientethnancial burden on a client to
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replace disqualified counsel, and the pos$igyithat tactical abuse underlies the
disqualification motion.”Id. at 1144-45. “Ultimately, dgualification motions involve a

conflict between the clients’ right to couhsétheir choice and the need to maintain

ethical standards of professional responsibility” at 1145. However, “[tjhe paramount

concern must be to preserve public trughim scrupulous administration of justice and {
integrity of the bar.”ld. “A motion for disqualificatiorof counsel is a drastic measure
which courts should hesitate to imposeept when of absolute necessityri re Marvel|
251 B.R. 869, 871 (N.D. Cal. 2000) (citigghiessle v. Stephed.7 F.2d 417 (7th Cir.
1983)).
lll. DISCUSSION
A. Defendants’ Motion for Disqualification
Defendants contend that the followifagts justify disqualification:
¢ Plaintiff took possession of almost two dozadtorney-client privileged documents

the course of her employment at the Citg éeft with them after she was discharg

e Some of the documents at issue include idenfiial legal analyses of issues that are

at the core of Plaintiff'€laims in this lawsuit;

¢ Plaintiff's intent was (and is) to use thgmevileged documents ifurtherance of her
lawsuit against the City and the foemCity Manager, Deanna Santana;

¢ Plaintiff supplied the privileged documeriés well as other confidential documen
to her current attorneys;

¢ Plaintiff's attorneys analyzeithe documents, believe theyll help her lawsuit, and
therefore fully intend taise them in this lawsuit;

¢ Plaintiff's attorneys realized numerouscdments were attorney-client privileged,

but did not stop their reviesf the documents and did not disclose and return the

privileged documents.
Dkt. No. 41.
Defendants argue that disqui#tion is warranted because plaintiff's attorneys h

reviewed, analyzed and used in this litigation attoitiegnt privileged documents
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belonging to the City in violation of theirletal obligations. Dkt. No. 37. Defendants
further argue that, upon learning that plaintiff supplied attorney-client privileged
documents, plaintiff's cowsel was required to stom@ notify opposing counsel
immediately, and to refrain from any furtherview of the documents. Dkt. No. 41.
Defendants contend that this motiom disqualification is controlled bRico v. Mitsubishi
Motors Corp, 42 Cal. 4th 807 (2007)The Court disagrees.

In Rico, the California Supreme Court consie@r‘what action is required of an
attorney who receives priviledelocuments throughadvertence andthether the remedy
of disqualification is appropriate.Rico, 42 Cal. 4th at 810. Affiming the rule articulated
in State Comp. Ins. Fund v. WPS, Jit© Cal. App. 4th 6441099), the Court concluded
that, “[w]hen a lawyer who receives materitat obviously appear to be subject to an
attorney-client privilege or otherwise cleadgpear to be confidéal and privileged and
where it is reasonably apparénat the materials were provaler made available throug
inadvertence,” the lawyer receiving suchtemels may not read a document any more
closely than is necessary ta@adain that it is privilegedld. at 810, 817 (quotin§tate
Comp. Ins. Fund v. WPS, InZ0 Cal. App. 4th at 656-%.7 “Once it becomes apparent
that the content is privileged, counsel muosnediately notify opposing counsel and try
resolve the situation.ld. The Court explained that thigle “addresses the practical
problem of inadvertent disaare in the context of today’s reality that document
production may involve massive numbersiotuments” and “holds attorneys to a
reasonable standard of pre$gonal conduct when confidential or privileged materials 3
inadvertently disclosed.1d. at 818. Applying this rule, the Courtiico affirmed the
disqualification of plaintiff's attorneys fausing a privileged dense document obtained
inadvertently from defense counsédl. at 819-20.

Here, plaintiff's counsel did not obtattefendants’ privilege documents through
inadvertent disclosure. Rather, plaintifidhenowledge of, and access to the privileged
communications as part of her employment at the City. Shedst@ communications

she believed are relevant to her terminatiothgyCity with her #orneys for the purpose
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of pursuing her claims in this case. Thereagndication that she disclosed the privileg
documents to anyone else. Plaintiff's counmelduced these documents to defendants
counsel. Dkt. No. 37-1. While defendaanlksim they were “surprised and shocked,”
plaintiff listed at least some of these do@nts on her initial disclosures and defendant
thus had knowledge of these documents fontins before filing their motion to disqualify
the day before Christmas EvBeeDkt. Nos. 37-1; 39; 39-1, exh. B. TRecocase does
not control on the fastpresented here.

California courts have prewsly held that disqualifation of attorneys is not
warranted for being exposed by their cliemthe opposing parts confidential or
privileged information.SeeFox Searchlight Pictures, Inc. v. Paladir&d Cal. App. 4th
294, 302 (2001)see alsdNeal v. Health Net, Inc100 Cal. App. 4t831, 843-44 (2002)
(“[D]ecisional authority has consistently conded that a party cannot improperly disclg
confidential information to one’s own coungekhe prosecution of one’s own lawsuit.”);
Layer2 Commc’ns Inc v. Flexera Software LIND. 13-cv-0213DMR, 2014 WL
2536993, at *9 (N.D. Cal. June 5, 2014) (aokledging California cases that hold that ¢
party or an employee of the party is entitledligclose to the party’s attorney all facts
relevant to the lawsuit, including @x-employer’s confidential and privileged
communications).

In Fox Searchlightthe plaintiff attempted to disqlifg an attorney representing its
former in-house counsel on the ground thatformer in-house counsel had disclosed
confidential and privileged inforntian belonging to the plaintiffFox Searchlight89 Cal.
App. 4th at 298-99. The case presentedjtiestion of whether a fimer in-house counse
suing her employer for wrongful terminatiaray divulge to her own attorney employer

confidences obtained during theurse of her employmentd. at 308. Fox Searchlight

held that the trial court properly deniee tplaintiff's disqualification motion because the

former in-house counsel was entitled to dischkasker own attorney all facts relevant to
her termination including employer confidences and privileged communicatuhres.

302-04, 308.Fox Searchlighteasoned that, if the disquaddtion rules applied, it would
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effectively ban any litigation by the formagr-house counsel against her employler.at
304. Such aresulEox Searchlightoncluded, was contrary to the California Supreme
Court’s decision irGeneral Dynamics Corpv. Superior Court7 Cal. 4th 1164, 1190
(1994) in which it was held that an in-heusounsel could sue a former employer for
wrongful termination as long as confidentidlormation was not pulicly disclosed.ld.
Defendants here argue thaix Searchlightannot be applied to the facts here
because plaintiff was not an imiise attorney and never servedhat capacity for the Cit
of Oakland. Dkt. No. 41Fox Searchlighthowever, rejected the proposition that
“disqualification should turn on whether tfemer employee was attorney for the
opposing party or servad some other capacity.ld. at 303. This Court agrees. As in
Fox Searchlightplaintiff here participated inomfidential and privileged communications
during the course of her employment. Tagties agree that such communications are
relevant to plaintiff's claims in this case amig out of her terminadin by the City. To hold

that plaintiff may not disclose such infornmat to her attorneys would effectively bar he

-

claims.

Defendants also unpersuasively argue ltlger2has no application here because
“regards a private contract dispute” and “laddolutely nothing tdo with attorney-client
privileged documents.” Dkt. No. 41.ayer2 however, did involve attorney-client
communications.Seelayer2 2014 WL 2536993, at *8 (“Eveifh Flexera had not waived
its right to assert the atta@w-client privilege, disqualifiation of Archer Norris under
CRPC 3-310(c) would nonetheless be inappatpibecause California law does not
impose upon Archer Norris a duty teepent Holloway from disclosing Flexera’'s
confidences.”). InLayer2 the party moving for disqualifadion relied on cases in which
an attorney is disqualified for using tbpposing party’s attorney-client privileged

documents when the opposing party inadymly disclosed thero the attorneyld. at

*10. Layer2held that it was not clear that thisrsiard applied in the circumstances where

a party received the ppsing party’s confidential inforation not through the opposing

UJ

counsel’s inadvertent disclosusédocuments, but through mmnunications with one of it
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own employeesld. The Court held that “[ijn suctircumstances, California authority
‘has consistently concluded that a party cannot improperly disclose confidential
information to one’s own cowel in the prosecution of one’s own lawsuit. . .1d"
(quotingNeal 100 Cal. App. 4th at 843-44).

In support of their motiorgefendants also cit€lark v. Superior Court196 Cal.
App. 4th 37, 42 (2011). I€lark, a former employee brought an action against his
employer for breach of contract and securities frdddat 42-44. In conjunction with hig
employment, the former empleg had signed a nondisclosagreement, which included a
provision that he would not remove the eaydr’'s confidential oprivileged information

and would return all confidential or piiged information on termination of his

employment.ld. at 42. The employer moved to disqualify the employee’s attorneys who

received from plaintiff privileged documentsviolation of the employee’s nondisclosur

D

agreement, excessively rewed the documents, and affirmatively employed the
documents to pursue plaintifflawsuit against the employeld. at 41. The court of
appeal affirmed the disqualification of plaffis attorneys under #rule set forth ifRica
Id. at 54-55.

This case is distinguishable fraflark because defendants have not demonstratéd

that the privileged documents at issue waiselosed by plaintiff in violation of a

nondisclosure agreement. Furth@lark relies onRicoand does not discuss the Californ
authorities cited above thatveafound disqualification navarranted whn attorneys
obtained from their own cliethe opposing party’s confidentiat privileged information.

The Court is not persuaded that the drasi@asure of disqualdation is warranted

} ==

in the circumstances of this case. Howeventhsr courts have noted, the parties coulg
request or agree to employ measures desigmpdrmit plaintiff to use confidential or
privileged documents to pursue her claintsle protecting against inappropriate

disclosure.See General Dynamicg Cal. 4th at 1191 (“These of sealing and protective

orders, limited admissibility of evidenceders restricting the use of testimony in

successive proceedings, and, vehappropriate, in camera proceedings, are but some pf a
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number of measures that might usefully kplered by the trial courts as circumstances
warrant.”);see alscChubb & Son vSuperior Court 228 Cal. App. 4th 1094, 1105-06
(2014).
B. Defendants’ Motion for Return of Documents

Defendants assert that, in addition to atierney-client privilged documents which
she produced, plaintiff took other confidieh documents from the City. Defendants
contend that the Court should order plairtfireturn “every sinig document” “of any
kind” that she has taken from the City. Defemdaalso request an order that plaintiff ar
her attorneys provide affirming affidavitsatithey have returneghd/or permanently
deleted every single document from all compuéers data storage devices. Dkt. Nos. 3
41. Defendants further assert that, in respdo defendants’ discovery requests, plaint
has refused to identify or gaduce the privileged and conddtial documents she took froi
the City. Dkt. No. 41.In opposition, plaintiff asserteat defendants were well aware of
authorized, and consented to her renhov&ity documents. Dkt. No. 39.

Defendants’ request for an order compglplaintiff and her attorneys to return
and/or destroy every document is not supbbie relevant authority. Defendants’ relian
onClark is misplaced because plaintiff here dmt disclose documenis violation of a
nondisclosure agreement and disqualificatiomaswarranted. Defendants’ citation to
Pillsbury, Madison & Sutro v. Schectmdb Cal. App. 4th 127@.997) is inapposite as
that was an action for specifiecovery of personal properand injunctive relief. Also
inapplicable iD’Day v. McDonnell Douglas Helicopter G&9 F.3d 756, 758 (9th Cir.
1996) which addressed the “after-acquired ena” defense and the issue of whether ¢
employee’s conduct in stealing sensitive parel files was protected activity under the
Age Discrimination in Employment Act.

To the extent defendants seek relie€amnection with their dicovery requests to

plaintiff, they must meet and confer with piaiff prior to presenting a discovery dispute

the Court by way of a joint letter brief in aedance with the Court’s civil standing order.

I
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IV. CONCLUSION
For the reaens set foitt above dedndants’ notion for disqualificaton and redrn of
documats is DENED.
IT IS SO RDERED.

Date: Febrary 11, 205

Nathanael M.Cousins
United StatedagistrateJudge
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