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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FALCONPOINT UNLIMITED, LLC,
Plaintiff,

Case No. 14-cv-02342 NC

ORDER GRANTING IN PART AND
V. DENYING IN PART MOTION FOR
PARTIAL SUMMA RY JUDGMENT

KEVIN J. SENN, SENN LAW,

RANDOLPH MCCONVILLE, and Re: Dkt. No. 26
MONA MCCONVILLE,

Defendants.

The Court considers Falconpoint’s naotifor partial summary judgment on its
breach of contract claims for repaymentagire-settlement fundingan. Falconpoint’s
predecessor entered into a coatraith the McConvilles, Senmnd Senn Lawo provide
an advance of $136,82@ith a $53,217 administrative fete, fund litigation in a separate
case. Repayment on the advance wasirggent upon the McConvilles recovering money
in the lawsuit, which they di However, Falconpoint was never repaid the advance or i
of the 4% monthly compounded interest. Bessathe Court finds that there is no materia
dispute of fact that the contract wasdched, the Court GRANTS summary judgment
against all defendants indlvalue of the advance. However, the defendants have
presented a dispute of fact as to whether ttezast on the advanceusurious in violation
of California law. Therefore, the Court DEES summary judgment as to the damages ¢

the breach of contract claims above $136,820.
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.  BACKGROUND
A. Undisputed Facts

On April 26, 2013, Randy and MomécConville, Kevin San, and Senn Law
entered into a pre-settlement funding caatwith Woodbridge Baric Pre-Settlement
Investments, LLC (“Woodbridge”). Dkt. No. 28alvato Decl. at Exh. A. The contract
provided that the McConviltereceived a $136,820.00 advance from Woodbridge in
connection with a lawsuit betweeretMcConvilles and a third partyd. In addition, the
McConvilles paid an administige fee 0f$53,217.00.1d. at § 2. In exchange, if the
McConvilles recovered money the underlying lawsuit, théefendants were required to
repay Woodbridge the advance plus interéstat 9 2. The contract provided that interesf
accrues at 4% monthly compouinderest rate, on both the adve® and administrative fee.
Id. at T 4. In the event thdte McConvilles did not recesvmonetary recovery in the
underlying suit, they were not obligatedrepay Woodbridge for the advandd. at 3.
Kevin Senn and his law firngenn Law, represented the Gnvilles in the underlying
case and signed onto the pre-settlement funding contrhcit 15-16. Specifically, Senn
agreed that he would pay Woodbridge #mount owed by éhMcConvilles before
making any distribution of funds to his clierd. at 15 (Acknowledgement by Kevin Senr
of Senn Law).

The McConvilles were successful in theidenlying lawsuit, recovering $865,000
in a settlement on October 8, 2013. Dkt. Bib-1, Senn Decl. 1 6/Noodbridge Baric did
not receive any of the settlemanbney from the defendants. Dkt. No. 28, Salvato Decl
4. On April 28, 2014, Woodlatge Baric assigned its rightsder the contract, and right to
repayment from defendants, to Falconpoint Uitkoh LLC. Dkt. No. 28, Salvato Decl. at
Exh. B.

B. Procedural History

Falconpoint Unlimited, LLC sued the Monvilles, Senn, anflenn Law, on May

20, 2014, for fraud and breach of contract.t.MNo. 1. Falconpoint’s second cause of

action is for breach of contract as to the Mo@tes, while its third cause of action is for
Case No. 14-cv-02342 NC 2
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breach of contract @e Senn an®enn Law’ Id. Falconpoint seeks to recover the value
of the advance, administrative feadahe 4% monthly compounded interelst. On
October 3, 2014, Falconpoint moved fort@d summary judgment on the breach of
contract claims, and on Senn’s defense of usit. No. 26. Senfiled an opposition to
the summary judgment mon on behalf of himself, Seraw, and the McConvilles. DKkt.
No. 31. Prior to the hearing, the Court issaadrder to show cae why Senn should not
be disqualified from representing the McConwlla this action.Dkt. No. 42. In
response, Senn requested a stay of theggdings while the McConvilles considered
alternate counsel, which the Court granted. Dkt. Nos. 42, 44.

Once the McConvilles obtained alternateicsel, the Court lifted the stay, and
postponed the summapydgment briefing until after furtmact and expert discovery.
Dkt. No. 51. The Court then permitted tileConvilles and Senn ea@n opportunity to
oppose the motion faummary judgment anew. Dkt. No. 51. The McConvilles oppos¢
the motion separately, Dkt. No. 53, bun8elid not. The Cougave Senn a further
opportunity to respond, and at that time, Silled an opposition. Dkt. Nos. 57, 58. On
August 5, 2015, the Court held a hearamgthe partial summary judgment motion.
Falconpoint and the McConvilles’ counsel weresent, but Senn was not. Dkt. No. 59.
At the hearing, the McConvilles requested &y file a cross-claim, which the Court
granted.ld. The Court separately set forth a bngfischedule to consider the cross-clain
Dkt. No. 64.

II.  LEGAL STANDARD

Summary judgment may be granted omlyen, drawing all inferences and
resolving all doubts in favor dhe nonmoving party, there is no genuine dispute as to a
material fact. Fed. R. Civ. P. 56(@plan v. Cotton134 S. Ct. 1861, 1863 (2014);
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986). Adt is material when, under

! Senn is representing botmiself and his law firm with #same briefing and defenses,
so both entities will beollectively referred to as “Senn” in this order.
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governing substantive law, it couddfect the outcome of the cas&nderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A disputmat a material fact is genuine if “the
evidence is such that a reasblegury could return a verdi¢or the nonmoving party.’ld.
Bald assertions that genuine issuematerial fact exist are insufficienGalen v. Cnty. of
L.A, 477 F.3d 652, 658 (9th Cir. 2007).

The moving party bears the burden of itlging those portions of the pleadings,
discovery, and affidavits that demonstrate the absence of a genuine issue of material
Celotex 477 U.S. at 323. Ondhe moving party meets itsitial burden, the nonmoving
party must go beyond the pleads, and, by its own affigdés or discovery, set forth
specific facts showing that a genuine issue oféaddts for trial. Fed. R. Civ. P. 56(c);
Barthelemy v. Air Lines Pilots Ass’&837 F.2d 999, 100@th Cir. 1990) (citingSteckl v.
Motorola, Inc, 703 F.2d 392, 393 (9tir. 1983)). All justifiable inferences, however,
must be drawn in the light moswiarable to the nonmoving party.olan 134 S. Ct. at
1863 (citingLiberty Lobby 477 U.S. at 255).

[ll. DISCUSSION

A. Breach of Contract
As this is a diversity action, the Codirst considers which law applies to the

breach of contract claims. “It is well-settl#ght in diversity cases federal courts must
apply the choice-of-law rules of the forum stat&state of Darulis v. Garajet01 F.3d
1060, 1062 (9th Cir. 2005). Under California’s choice-of-law rule, California law appli
unless a party objectsdurtado v. Superior Courtll Cal. 3d 574, 581 (1978]asPro
GMBH v. GensNo. 09-cv-04302 PS&@011 WL 1000755, at *8N.D. Cal. Mar. 21,
2011). Additionally, the law of the place obntracting determineibe enforcement and
validity of the contract. Restatement (Fist)Conflict of Laws 8332 (1934). Here, all
parties assume that California law apptieshe contract. DkiNos. 26, 53, 58.
Additionally, the complaint asserts that the s@actions at issue took place in substantial
part in California. Dkt. No. 1 at  14. d@iefore, the Court applies California law to the
contract.

Case No. 14-cv-02342 NC 4
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Under California law, a breach of contrataim requires plaintiff to prove “the
existence of contract, plaintiff's performancetiaht contract or eouse for failure to
perform, defendant’s breach, and damtagelaintiff resulting therefrom."McKell v.
Washington Mut., Inc142 Cal. App. 4th 1457, 89 (2006) (citing 4 Witkin, Cal.
Procedure (4th ed. 1997) Pleading, § 476 at 570).

First, no party disputes the existence obatract. Dkt. No. 28:xh. A; Dkt. No.

55, McConville Decl. § 2; DKno. 58-1, Senn Decl. § 2Plaintiff has provided the
contract entered into between Wodlgdie Baric on the one hand and Randolph
McConville, Mona McConville, Kevin Senn, ai@enn Law, on the other hand. Dkt. No.
28 at Exh. A.

Second, no party disputes that plainpérformed under the contract by providing
the $136,820.00 advance to the McConvilles. Dkt. No. 5% dnwille Decl. 1 2; Dkt. No.
58-1, Senn Decl. 2.

Third, no party disputes that the McConvilles recovered money in their prior
lawsuit, and thus, owed Woodridge repayment. Dkt. No. 55, McConville Decl. § 6; DK
No. 58-1, Senn Decl. { 3. Atidnally, no party disputes thé#te money was not received
by Woodridge. Dkt. No. 28, Salvato DecH § Therefore, there was a breach by the
defendants.

Fourth, no party disputes thétoodridge was damaged inlaast the amount of the
advance because it did not receilre money owed under therdract. Dkt. Nos. 53, 58.

Therefore, the Court GRANTS summary judgment on the breach of contract clg
against all defendants fordlvalue of the advancé&ee Blue Growth Holdings Ltd. v.
Mainstreet Ltd. Ventures, LL®lo. 13-cv-1452 CRB, 2013 WA758009, at *2 (N.D. Cal.
Sept. 4, 2013) (finding summary judgmapipropriate on a breach of contract claim
because plaintiff had not beegpaid the loan amount, addtermining that “the usury
defense concerns the amount and not the existence of damaggsa)so Strike v. Trans-
West Discount Corp92 Cal. App. 3d 735, 744 (197@)nding a contract usurious, but

still subject to a breach of contract cleaamd an award of the legal interest rate).
Case No. 14-cv-02342 NC 5
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B. McConvilles’ Defense

The McConvilles defend that they shoulot be held liable for breaching the
contract because they assigned their rights tm &@d Senn Law to perform the transfer ¢
funds to plaintiff. Dkt. No. 53. The McConvilles point to their authorization directing
Senn to remove the advarfoads from the award beforequiding the McConvilles with
the remaining balance. Do. 28 at 13. According tihe McConvilles, they believed
that Senn removed his attorneys’ fees tiedadvance value befopeoviding them the
remaining settlement money. Dkt. No. 55, Me®ille Decl. I 6. It is unclear whether the
McConvilles actually received éfunds owed to Falconpoiffom Senn, owhether Senn
kept the funds. Regardless, the contragvigles that all defendants are party to the
contract’s terms, which requires defendantsefmay Falconpoint fahe advance, interest,
and administrative fee. Dkt. No 28, Exx. The McConvilles accepted the advance, ang
signed all pages of the contract with theitias. Dkt. No. 28, Exh. A. Additionally,
paragraph 4 of the contract states thatMcConvilles “will not receive any money from
the proceeds of the Lawsuit/Claim until Woodbridge Baric has been paid in full.” Dkt.
28, Exh. A. Therefore, hCourt concludes that the Konvilles’ obligation under the
contract was to repay Woodbridge the valfithe advance and administration fee, plus
interest, if they recoveredaney in the underlying lawsuit.

Under California law, “[w]here all the pa&s who unite in a promise receive some
benefit from the consideration, whether pagbr@sent, their promise is presumed to be
joint and several.” Cal. Civ. Code §1658dditionally, California Civil Code § 1660
states, “A promise, made in the singulamfoer, but executed by several persons, is
presumed to be joint and severabée also, DKN Holdings LLC v. Faerbéd Cal. 4th
813, 820 (2015), reh’g denied (Aug. 12, 20{f5)ding that parties jointly and severally
liable for a contract are liable for the entiredand can be sued separately for the entire
loss).

Therefore, the Court concludes that heConvilles are jointly and severally liable

for the advance repayment valaf $136,820. The McConvilles have requested leave tq
Case No. 14-cv-02342 NC 6
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file a cross-claim, and the Court finds that tkishe appropriate avenue to evaluate their
defense to liability. The Court has alreadifeeth a schedule for briefing on the motion
for cross-claim. Dkt. No. 64.

C. Senn’s Usury Defense

Senn and Senn Law do mdispute that the value of the advance is owed to plaint
Dkt. No. 58. However, Senn argues thatititerest rate provided for in the original
contract is unlawful under California lavidkt. No. 58. Falconpat moves for summary
judgment on this defense asliveDkt. No. 26. Senn argudisat the contract is usurious,
and therefore, interest at trae provided for in the contraistinvalid. Additionally, Senn
argues that the intent element of the usuryrefes a question of fact and should be left
to a jury. Dkt. No. 59.

The California Constitution provides for a siaum annual interest rate of seven
percent on loans and forbearandmg, allows parties to set up &oten percent interest rate
on loans involving real property by written comtraCal. Const. art. XV 8§ 1. A loan that
violates the constitutional maximms is considered usuriou8VRI Opportunity Loans II
LLC v. Cooper65 Cal. App. 4th 20212 (2007). “Califania’s usury law imposes
virtually strict liability on lenders.”In re Dominguez995 F.2d 883, 88@th Cir. 1993),
as amended on denial of reHduly 8, 1993).

Under California law, “[t]he essential elemtgmf . . . usury are: (1) The transactior
must be a loan or forbearan¢®) the interest to be mhmust exceed the statutory
maximum; (3) the loan and imtst must be absolutely regadle by the borrower; and (4)
the lender must have a willful intentémter into a usurious transactio’WRI
Opportunity Loans65 Cal. App. 4th at 212. Intent,time context of usury, is satisfied by
the intent to accept paymentercess of the legal rate; a coiogis intent to evade the law
Is not required.Id. Intent in regard to usury is a question of fdck. If a loan is found to
be usurious, the lender may not collect inter&tike 92 Cal. App. 3d at 744 .

Here, no party disputes that the 4%nthly compounded interest exceeds the

statutory maximum. Dkt. No. 26. Accorditgthe repayment chairt the contract, the
Case No. 14-cv-02342 NC 7
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effective APR after the first year of thelvance is 62.43%. Dkt. No. 28 at 20.
Additionally, the Court agreesdhthe intent element of usupresents a question of fact,
counseling against summary judgment in faothe plaintiff. However, Falconpoint
argues that the contract is an interestiogent contract because the advance was not
absolutely repayable, so it is not usurious. Dkt. No. 26 at 5.

a. Interest Contingency Rule

One exception to the usury law is thatérest contingency rule” which provides
that “interest that exceedsthegal maximum is not usuriomgen its payment is ‘subject
to a contingency so that the lender’s profivisolly or partially put in hazard,” provided
‘the parties are contracting good faith and withouthe intent to avoid the statute against
usury.” WRI Opportunity Loansl54 Cal. App. 4th at 212 (quotihgmb v. Herndon97
Cal. App. 193, 301 (1929)).

The risk required must be “something oaed above the risk which exists with all
loans . . . that the borrower will be unable to pajliomassen v. Car50 Cal. App. 2d
341, 346-49 (1967). To assess the risk, cdadk beyond the face of the agreement and
consider the substance of the transactidnat 347;Teichner v. Klassmar240 Cal. App.
2d 514, 516-18 (1966).

Here, the contract provides that the detarid would only repay the advance if the
recovered money in their litigatiorDkt. No. 26, Exh. A, Sakto Decl. { 2. According to
Falconpoint, this is sufficierib demonstrate the defenseustiry does not apply. Senn
argues that (1) the interest contingency ddes not apply because parts of the contract
were absolutely repayable; and (2) WoodbriBgeic did not assume the requisite risk to
assert the income contingeneyception. Dkt. No. 58.

First, the Court finds that the interesintingency rule is not a bar to Senn’s usury
defense. The contract provides that onby ripayment of the advance is contingent upo
the McConvilles’ monetary recome Dkt. No. 28 at  3However, the caimgency does
not apply to (1) the $53,217.@@ministrative fee, or (2) éhinterest on the advance and

administrative fee. Dkt. No. 28 at | 3. eltontract specifically defines the “advance” as
Case No. 14-cv-02342 NC 8

=]




United States District Court
Northern District of Californi

© 00 N o 0o b~ W DN PP

N NN NN NN NDNR R R B B RB R R R
0w N O O B W N P O © 0 N O 0 M W N P O

only the $136,8200 provided to the McConvile Dkt. No. 28 at 1. This term does na

include the interest or administrative fee, whach referred to separately in all parts of the

contract. Dkt. No. 28 at 11 2, 4. Thus, pldfistargument that theantract fits within the
interest contingent exception to usulges not succeed as a matter of |&ee Strike92
Cal. App. 3d at 744 (finding that interest ratas be usurious on only part of a loan or
contract, while lawful on another part).

Second, drawing all inferencesfavor of the defendantghe Court finds that there

remains a material issue of faxg to the degree of risk Woodbridge assumed in entering

the pre-settlement loan contract. In suppbtiis argument, Senn points to Woodbridge’s

extensive investigation into the strengthd areaknesses of the McConvilles’ case. Dkt.
No. 58 at Senn. Decl. Senn declares that Wadde investigated the case file materials,
inquired into the financial status of the dedants, viewed the defendants’ expert reports
and received all of plaintiff's medical files regang the injuries iquestion. Senn. Decl.

19 4-7. Senn argues that Woodbridge wés mhdetermine, based on its extensive

investigation, that the McConvilles were nearly certain to be successful in their underlying

case. Dkt. No. 58. Accomy to Senn, Woodbridge, andwé-alconpoint, did not take
the risk necessary to avéself of the income contingency exception to usury.

In summary, the Court agrees that takihgnderences in favor of the defendants,
there remains a material issudfact as to whether the conttas usurious and whether the
interest contingency rulgalies. Thus, the Court cdades that summary judgment
cannot be granted in favor of the plaintifftasdamages for the breach of contract above
the $136,820.00 advance,anr the usury defens&ee Blue Growth Holdings Ltd. v.
Mainstreet Ltd. Ventures, LL®lo. 13-cv-1452 CRB, 2013 WA758009, at *2 (N.D. Cal.
Sept. 4, 2013).

I
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IV. CONCLUSION

The Court GRANTS summary judgment ashe breach of contract claims for the
value of the advance, $138®00 jointly and severallgggainst all defendants, but
DENIES summary judgment on the usury defesuseé the amount of damages beyond thg

advance value. Therefore, tl@maining issues for trial are:

1. First Cause of Action- Fraud against all defendants

2. Second Cause of Action+&ach of contract againste McConvilles, for the
value of damages beyond $136,820.

3. Third Cause of Action- Breach of coatt against Senn and Senn law, for

the value of damages beyond $136,820.

The Court notes that no trial is presersityheduled in this case. Federal Rule of

Civil Procedure 1 requires the “just, speeatyd inexpensive” determination of all civil

137

actions and proceedings. The Court is sensitive that this case was filed over one yealr ag

and that interest on the underlying advance may continue to accrue while this action i
pending. Therefore, on October 7 at 1:00 p.m., the Court will hold a case manageme
conference to set a fughcase schedule in the San FraogiCourthouse, Courtroom D.
The parties must meet andnfer and submit a joint casnanagement statement by
September 30 with proposed dathrough trial. The Cousuggests a Jaaty 11, 2016,
trial date. The partseshould agree to this date,explain why the case cannot be ready
for trial by January 2016.

IT IS SO ORDERED.
Dated: September 4, 2015

M

NATHANAEL M. COUSINS
United States Magistrate Judge
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