Koller v. Med Foods, Inc. et al

© 00 N o g b~ w N PP

N N N NN N N NN P P P P B PP PR e
© N o o~ W N P O © O N O o~ W N B O

GUTRIDE SAFIER LLP

ADAM J. GUTRIDE (State Bar No. 181446)
SETH A. SAFIER (St Bar No. 197427)

MARIE MCCRARY (State Bar No. 262670)
KRISTEN G. SIMPLICIO (State Bar No. 263291)
835 Douglass Street

San Francisco, California 94114

Telephone: (415) 639-9090

Facsimile: (415) 449-6469

Attorneys for Plaintiff, SCOTT KOLLER
FULBRIGHT & JAWORSKI LLP

JEFFREY B. MARGULIESState Bar No. 126002)
STEPHANIE A. STROUP (State Bar No. 235071)
JULIA B. GLAZER (State Bar No. 277316)

555 South Flower Street

Forty-First Floor

Los Angeles, California 90071

Telephone: (213892-9200

Facsimile: (213892-9494
jeff.margulies@nortonrosefulbright.com
stephanie.stroup@nortonrosefulbright.com
julie.glazer@nortorasefulbright.com

Attorneys for Defendant DEOLEO USA, INC., f/k/a Med

Foods, Inc.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SCOTT KOLLER, an individual, on behalf of
himself, the general public and those similarly
situated,
Plaintiff,
V.

DEOLEO USA, INC.; and MED FOODS, INC.,

Defendants.

Doc. 40

Case No. 3:14-cv-02400-RS

[PROROSED] STIPULATED PROTECTIVE
ORDER

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/3:2014cv02400/277698/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2014cv02400/277698/40/
http://dockets.justia.com/

© 00 N o g A~ w N P

N N N NN NN NN P P P P B PP PR e
© N o o A W N P O © O N O o~ W N B O

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activiiy this action are likely tonvolve production of confidential,

proprietary, or private information for which spegiabtection from public disclosure and from use for any

purpose other than prosecuting this litigation mayheranted. Accordingly, Plaintiff Scott Koller

(“Plaintiff”) and Defendant Deoleo USA, Inc. (f/k/a Med Foods, Inc.) (“‘Defendant”) and any future

defendants in the above-titled action who agree itingrto be bound by this Stipulated Protective Ordef

(the “Parties,” which term shall include their counsk8reby stipulate to and petition the court to enter {
following Stipulated Protective Ord€tOrder”). The Parties acknowledge that this Order does not conf
blanket protections on all disclosures or responses to discovery and that the protection it affords fro
disclosure and use extends only to the limited inforomadir items that are entitled to confidential treatm
under the applicable legal principles. The Partieh@&rracknowledge, as set forth in Section 14.4, beloy
that the Order does not entitle thenfite confidential information undeseal; Civil Local Rule 79-5 sets

forth the procedures that must be followed and the standards that will be applied when a party seek

permission from the court to file material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party Non-Party that challenges the designation of information ¢

items under this Order.

2.2 “CONFIDENTIAL" Information or Items: infanation (regardless of how it is generated

stored or maintained) or tangible things that qydbif protection under Federal Rule of Civil Procedure
26(c).

2.3 Counsel (without qualifier): Outside CounseRafcord and House Counsel (as well as t

support staff).

2.4 DesignatindParty:a Partyor Non-Party that designates information or items that it

produces in disclosures or in responses toodisgy as “CONFIDENTIAL” or*HIGHLY CONFIDENTIAL
— ATTORNEYS' EYES ONLY.”

2.5 Disclosure or Discovery Material: all iterasinformation, regardless of the medium or

manner in which it is generated, stored, or mainta{ireduding, among other thgs, testimony, transcript
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and tangible things), that are produced or generatdib@tosures or responsesdiscovery in this matter.
2.6 Expert: a person with spakized knowledge or experiengea matter pertinent to the

litigation who (1) has been retained by a Party or its counssgrve as an expert witness or as a consul

in this action, (2) is not a past or current employea Bfrty or of a Party’s competitor, and (3) at the tin

of retention, is not anticipated become an employee of a Party or of a Party’s competitor.

2.7 “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Information or Items:

extremely sensitive “Confidential Information or Itemdi&closure of which to another Party or Non-Par
would create a substantial risks#rious harm that could not beoided by less restrictive means.
2.8 HouseCounselattorneysvho are employees of a party tagtaction. House Counsel doe
not include Outside Counsel of Redmr any other outside counsel.
2.9 Non-Party: any natural persguartnership, corporation, assation, or other legal entity
not named as a Party to this action.

2.10 Outside Counsel of Recorttorneys who are not employeesadParty but are retained tg

represent or advise a Party and have appeared iadtids on behalf of that Party or are affiliated with a
law firm which has appeared on behalf of that Party.

2.11  Party: any party to this action, includingddlits officers, directors, employees, consulta
retained experts, and Outside CourtfeéRecord (and their support staffs).

2.12  Producing Party: a Party Mon-Party that produces Disclasuwr Discovery Material in
this action.

2.13  Professional Vendors: persons or entities provide litigation support services (e.g.,

photocopying, videotaping, translatingeparing exhibits or demonstrations, and organizing, storing, o

retrieving data in any form or mediurahd their employees and subcontractors.

2.14  Protected Material: any DisclosureDiscovery Material that is designated as
“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

2.15 Receiving Party: a Party thrateives Disclosure or Discovery Material from a Producin
Party.

3. SCOPE

The protections conferred by this Order coverardy Protected Material (as defined above), bu
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also (1) any information copied or extracted from €cted Material; (2) all copies, excerpts, summaries, or

compilations of Protected Material; and (3) any testimaoyyersations, or presentations by Parties or

heir

Counsel that might reveal Protected Material. Howether protections conferred by this Order do not caver

the following information: (a) any infonation that is in the public donmaat the time of disclosure to a
Receiving Party or becomes part of the public domaim @ftelisclosure to a Recang Party as a result of
publication not involving a violation dhis Order, including becoming part of the public record through
trial or otherwise; and (b) any infmation known to the Receiving Partyigrrto the disclosure or obtaineg
by the Receiving Party after the disclosure frono@ce who obtained the information lawfully and unde

no obligation of confidentiality to the Designating PaNptwithstanding any other provision of this Ordg

18

by,

if the need arises during trial or at any hearing betloeeCourt for any Party to disclose Protected Matefial,

the Parties shall confer and attempt to agree beforeaurt trial or hearing regarding the procedures for

which Protected Material may be used or introducéal évidence at such trial or hearing. Upon reachir
agreement, the Parties shall give notice of thmseof such agreement to each third party producing
Protected Material which may be used or introducesdieh trial or hearingBecause it would affect the
public availability of material usedt a trial or hearing, any such agreement will be effective only upon
Court approval. Absent agreement of the Paréieg,Party upon reasonable notice to the Designating

may move the Court to issue an order governing teeofi®rotected Information at a trial or hearing.

4. DURATION

Even after final disposition of this litigation,altonfidentiality obligations imposed by this Orde
shall remain in effect until a Designating Party agretherwise in writing or a court order otherwise
directs. Final disposition shall be deemed to be the ¢ditel) dismissal of all claims and defenses in thig
action, with or without prejudicegnd (2) final judgment herein after the completion and exhaustion of
appeals, rehearings, remands, triatsreviews of this action, includirthpe time limits for filing any motion

or applications for extension tifne pursuant to applicable law.

S. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in DesigrtaMaterial for Protection. Each Party or Non

Party that designates information or items for priddé@cunder this Order must take care to limit any suc

designation to specific material that qualifies under the appropriate standards. To the extent it is pra
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do so, the Designating Party must designate for protecily those parts of material, documents, itemg
oral or written communications that qualify — so tbtiter portions of the material, documents, items, or
communications for which protection is not warrantealrast swept unjustifiably within the ambit of this
Order.

Mass, indiscriminate, or routinized designatiorss @rohibited. Designations that are shown to b
clearly unjustified or that have been made for an improper purpose (e.g., to unnecessarily encumbe
retard the case development process or to imposecessary expenses and burdens on other Parties)
expose the Designating Party to sanctions.

If it comes to a Designating Party’s attentioattinformation or items that it designated for
protection do not qualify for protection at all or do gatlify for the level of protection initially asserted,

that Designating Party must promptly notify all othertiéa that it is withdrawing the mistaken designati

5.2 Manner and Timing of Designations. Excepbtimerwise provided in this Order (see, e.g.

second paragraph of section 5.2(a) below), or as otbestipulated or ordered, Disclosure or Discovery
Material that qualifies for protection under this Orderstrhe clearly so designated before the material i
disclosed or produced.

Designation in conformity with this Order requires:

(a) for information in documentaform (e.g., paper or elachnic documents, but excludin

transcripts of depositions or other pretrial or tpedceedings), that the Producing Party affix the legend
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY”to each page that
contains protected material. If ordyportion or portions of the materiah a page qualifies for protection,
the Producing Party also must clearly identify the protected portion(s) (e.g., by making appropriate 1
in the margins) and must specify, for eachtipor, the level of protection being asserted.

A Party or Non-Party that makes original documemtmaterials available for inspection need n¢
designate them for protection until after the inspgcRarty has indicated which material it would like
copied and produced. During the inspection and befereélsignation, all of the material made availablg
for inspection shall be deemed “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” After the
inspecting Party has identified the documents itwa&opied and produced, the Producing Party must

determine which documents, or portions thereof, qualify for protection under this Order. Then, befor
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producing the specified documents, the Producing Party must affix the appropriate legend
(“CONFIDENTIAL” or “HIGHLY C ONFIDENTIAL — ATTORNEYS’ EYESONLY?") to each page that
contains Protected Material. If ondyportion or portions of the materiah a page qualifies for protection,
the Producing Party also must clearly identify the protected portion(s) (e.g., by making appropriate 1
in the margins) and must specify, for eachtipor, the level of protection being asserted.

(b) for testimony given in deposition or in othm@etrial or trial proceedings, within thirty

(30) days of receipt of the certified deposition s@nipt, any Party may mark as “CONFIDENTIAL" or
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” any portion of the deposition transcript
containing such information. The Party seekingdanark the deposition transcript after the certified
transcript has been prepared shatimptly notify all persons who weregsent at the deposition of its inte
to do so, shall instruct the court report to confohne deposition transcript, and shall bear all reasonablg

costs related thereto. Transcsigbntaining Protected Material shall have an obvious legend on the tit

narkil

nt

e

page that the transcript contains Protected Matexal,the title page shall be followed by a list of all pages

(including line numbers as appropriate) that have lesignated as Protected Material and the level of
protection being asserted by the @gsiting Party. The Designating Party shall inform the court reports
these requirements. Any transcript that is preparéatdé¢he expiration of the 30-day period for designa
shall be treated during that period as Haid been designated IGBHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” in its entirety unless otheise agreed. After the expiration of that period,
the transcript shall be treated only as actually designated.

A Designating Party may de-dgsate any portion of the deposition transcript that the Party
previously had designated as Protected Material, bsnptly notifying in writing all other Parties and all
persons who were present at the deposition of itatintede-designate. The notice shall identify with
specificity the portion of portions of the transcripatimo longer are designated as Protected Material. |
Designating Party shall instruct the court repotteproduce a new certified copy of the deposition
transcript that removes any confidentiality designations as appropriate, and shall bear all reasonablg
related thereto.

Parties shall give the other Parties notice if tregsonably expect a deposition, hearing or othel

proceeding to include Protected Material so that therdParties can ensure thaily authorized individuals
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who have signed the “Acknowledgment and Agreent@i®e Bound” (Exhibit A) are present at those
proceedings. The use of a document as an exhiaitlaposition shall not in any way affect its designation
as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY.”

(c) for information produced isome form other than documentary and for any other

tangible items, that the Producing Party affix in a prominent place on the exterior of the container or
containers in which the information or itemsi®red the legend “CONFIDENTIAL” or “HIGHLY

CONFIDENTIAL — ATTORNEYS’ EYES ONLY.” If onlya portion or portions of the information or item

=

warrant protection, the Prodag Party, to the extent practicablealhdentify the protected portion(s) an
specify the level of protection being asserted.

5.3 Inadvertent Failures to Designate. If sslgaating Party inadvertently produces Protectad

Material without designating it as such in accordance with@nder, the Designating Party shall notify a
Receiving Parties of the proper desigoatof the Protected Material asom as practical after discovery of
the error by the Designating Party. The Designa#agy shall provide the Receiving Parties with a
replacement of the Protected Material marked in aeoarel with this Order. fbn receipt of the designated
document or information: (a) the document or information shall be treated by the Receiving Parties as if i
had been timely designated as Protected Material uhde®©rder; and (b) the Receiving Parties shall use
reasonable efforts to identify any other persons or entities to whom the information in question was given
It shall then be the burden of the Receiving Partieotiect in good faith all such Protected Information
from persons and entities who would not have largitled access thereto if the document or information
had been so designated at the outset. The Ragdparties shall use reasonable efforts to protect from
disclosure any unmarked copies of the Protected Métertheir possession, by destroying or returning {o
the Designating Party any unmarked copies of tla¢eted Information in their possession. The
inadvertent disclosure or inadvertent mis-markin@lyesignating Party of documents or information that
the Designating Party believes to be confidential shalantimatically be deemed a waiver in whole or |n
part of the Designating Party’s claim of confidentiality, either as to the specific document or information
disclosed or as to any other document or inforamatelating thereto or concerning the same or related
subject matter. However, any Party may claim that the intentional disclosure of Protected Material by the

Designating Party to anyone other than the Desiggd&arty and its counsel, without the confidential
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designation, be deemed a waie¢iany claimed protection.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party Nion-Party may challenge a designation of

confidentiality at any time. Unless a prompt challet@ya Designating Party’s confidentiality designation is

necessary to avoid foreseeable, substantial usfsgrrunnecessary economic burdens, or a significant
disruption or delay of the litigation, a Party doed waive its right to chllenge a confidentiality

designation by electing not to mount a challenge pttyngfter the original designation is disclosed.

6.2 Meet and Confer. The Challenging Partglkimitiate the dispute resolution process by

providing written notice of each designation it is chadi@g and describing the basis for each challenge.

the basis of the Challenging Party’s challenge is the same for a group of documents, the Challengin
may provide written notice of the group of documents challenged and the basis for the challenge to
designation of the group of documents. To avoid ambiguity as to whether a challenge has been mag
written notice must recite that the dleage to confidentiality is being madle accordance with this specifi

paragraph of the Order. The Parties shall attempagolve each challenge in good faith and must begin

process by conferring directly (in voice to voice diale; other forms of communication are not sufficieft)

within 14 days of the datef service of notice. In conferring,gtfChallenging Party must explain the basis
for its belief that the confidentiality designation wes proper and must give the Designating Party an
opportunity to review the designated material goonsider the circumstances, and, if no change in
designation is offered, to explain the basis fordhesen designation. A Challenging Party may proceed
the next stage of the challenge process only if it has engaged in this meet and confer process first g
establishes that the Designating Party is unwilling to participate in the meet and confer process in a
manner.

6.3 Judicial Intervention. If the Parties canresolve a challenge without court intervention,

the Designating Party shall file and serve a motioretain confidentiality under @il Local Rule 7 (and in
compliance with Civil Local Rule 79;5f applicable) within 21 days dhe initial notice of challenge or
within 14 days of the Parties agreeing that the raadtconfer process will not resolve their dispute,
whichever is earlier. Each such tiom must be accompanied by a competent declaration affirming that

movant has complied with the meet and confer reqérgs imposed in the preceding paragraph. Failur,
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the Designating Party to make such a motion includiegéquired declaration within 21 days (or 14 day
if applicable) shall automaticallyaive the confidentiality designatidar each challenged designation. In
addition, the Challenging Party may file a motiomltdnging a confidentiality designation at any time if
there is good cause for doing so, including a challengfeetdesignation of a deposition transcript or any
portions thereof. Any motion brought pursuant tis ffrovision must be accompanied by a competent
declaration affirming that the movant has compligthuhe meet and confer requirements imposed by t
preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Designating Par
Frivolous challenges and those made for an improper purpose (e.g., to harass or impose unnecessa
expenses and burdens on other Parties) may expesChallenging Party to sanctions. Unless the
Designating Party has waived the confidentialitgigeation by failing to file a motion to retain
confidentiality as described above, tarties shall continue to affordettmaterial in question the level of
protection to which it is entitled under the ProchgcParty’s designation until the court rules on the

challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 BasicPrinciples.A Receiving Party may uderotected Material that is disclosed or
produced by another Party or by a Non-Party in cotimeaevith this case only for prosecuting, defending
or attempting to settle this litigatioBuch Protected Material may tisclosed only to the categories of
persons and under the conditions described inQhier. When the litigation has been terminated, a
Receiving Party must comply with the prowiss of section 13 belo (FINAL DISPOSITION).

Protected Material must be stored and maintabed Receiving Party at a location and in a sec

manner that ensures that access is limitadégersons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL" Informatiomr Items. Unless otherwise ordered by the

court or permitted in writing by the Designating PaayReceiving Party may disclose any information o
item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Rédo this action, as well as employees

said Outside Counsel of Recordvibom it is reasonably necessary to disclose the information for this

litigation and who have signed the “Acknowledgment andeAgient to Be Bound” that is attached here

ty.
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as Exhibit A;

(b) the officers, directors, and employeagliiding House Counsel) of the Receiving Pafrty

to whom disclosure is reasonably necessary ferlitigation and who have signed the “Acknowledgment

and Agreement to Be Bound” (Exhibit A);

(c) the named Plaintiffs who have sigrnbe “Acknowledgment and Agreement to Be
Bound” (Exhibit A);

(d) Experts (as defined in this Order) oétReceiving Party to whom disclosure is
reasonably necessary for this litigation and who tsageed the “Acknowledgment and Agreement to Be
Bound” (Exhibit A);

(e) the court and its personnel,;

(f) court reporters and their staff, professijoay or trial consultants, and Professional
Vendors to whom disclosure is reasonably necessary for this litigation and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(g) during their depositions, withesses in #ution to whom disclosure is reasonably
necessary and who have signed the “AcknowledgmeatAgreement to Be Bound” (Exhibit A), unless
otherwise agreed by the Designating Party orediéy the court. Pages of transcribed deposition
testimony or exhibits to depositions that reveal &tetd Material must be separately bound by the cour
reporter and may not be disclosed to anyexeept as permitted under this Order; and

(h) the author or recipient of a document @mihg the information or a custodian or othg
person who otherwise possessed or knew the information.

7.3 Disclosure of “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” Information

or Items. Unless otherwise ordered by the cougermitted in writing by the Designating Party, a
Receiving Party may disclose any informataritem designated “MBHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside Counsel of Rédo this action, as well as employees
said Outside Counsel of Recordvibom it is reasonably necessary to disclose the information for this
litigation and who have signed the “Acknowledgment andeAgient to Be Bound” that is attached here

as Exhibit A;

[0
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(b) Experts (as defined in this Order) of Receiving Party (1) to whom disclosure is
reasonably necessary for this litigation, and (Bpwave signed the “Acknowledgment and Agreement
Be Bound” (Exhibit A);

(c) the named Plaintiffs who have sigrtbe “Acknowledgment and Agreement to Be
Bound” (Exhibit A);

(d) the court and its personnel,;

(e) court reporters and their staffpfgssional jury or trial consultantmd Professional
Vendors to whom disclosure is reasonably necessary for this litigation and who have signed the
“Acknowledgment and Agreement Be Bound” (Exhibit A); and

(f) the author or recipient of a document @ning the information or a custodian or othg
person who otherwise possessed or knew the information.

8. DISCUSSIONWITH CLIENTS

In the event that a Receiving Party’s counsel beBein good faith that it is reasonable to con
with its client (or in the case of a corporate cliemt,officer or employee therpwho would not otherwis
be permitted access, about a document orrimidion designated “HIGHLY CONFIDENTIAL
ATTORNEYS’ EYES ONLY” thatdirectly identifies such client, offer or employee, counsel may cong
with such client, officer or employee about the portiof such document or information that direg
identifies such client, officer or employee, so long @ the consultation does not disclose specifig
HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY, but only the general subject matter of
document or information, and (b) the document dorimation itself or any other portion thereof is
given or disclosed to such client, officer or employee, and (c) such client, officer or employee has g

Acknowledgment and Agreement to Be Bound” (Exhibit A).

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTH
LITIGATION

If a Party is served with a subpoena or a totdler issued in othditigation that compels
disclosure of any information or items desiguiaite this action as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” that Party must:

(a) promptly notify in writing the Designating Ba Such notification shall include a copy
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of the subpoena or court order;

(b) promptly notify in writing the party who caed the subpoena or order to issue in the
other litigation that some or all of the material cogebg the subpoena or order is subject to this Order.
Such notification shall include a copy of this Order; and

(c) cooperate with respect to all reasoegimocedures sought to be pursued by the
Designating Party whesProtected Material may be affected.

If the Designating Party timely seeks a protextivder, the Party served with the subpoena
or court order shall not produce any informati@signated in this action as “CONFIDENTIAL" or
“HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY” before a determination by the court from
which the subpoena or order issued, unless the Rastpbtained the DesignatiRgrty’s permission. The
Designating Party shall bear the burden and expernseefng protection in that court of its confidential
material — and nothing in these prsioins should be construed as aduitting or encouraging a Receiving

Party in this action to disobey anttul directive from another court.

10. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS
LITIGATION

(a) The terms of this Order are applicatdenformation produced by a Non-Party in
this action and designated as “CONFIDENTIAL"‘¢tlIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY.” Such information produced by Non-Parties onoection with this litigation is protected by the

remedies and relief provided by this Order. Nothinthigse provisions should lkbenstrued as prohibiting

je)

Non-Party from seeking additional protections.
(b) In the event that a Party is requirbg,a valid discovery request, to produce a Npn-
Party’s confidential information in its possession, #relParty is subject to an agreement with the Non-
Party not to produce the Non-Party’s confilehinformation, therthe Party shall:
1. promptly notify in writing the RequestirRarty and the Non-Party that some or all

of the information requested is subjechtoonfidentiality agreement with a Non-Party;
2. promptly provide the Non-Party withcapy of the Order in this litigation, the
relevant discovery request(s), and a reasonably $péeicription of the information requested; and

3. make the information requested avaléafor inspection by the Non-Party.
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If the Non-Party fails to object or seek a protectivéer from this court witim 14 days of receiving

the notice and accompanying information, the RengiWarty may produce the Non-Party’s confidentia
information responsive to the discovery requeghdfNon-Party timely seeks a protective order, the
Receiving Party shall not produce any informatioitsrpossession or control that is subject to the
confidentiality agreement with the Non-Party before a determination by the court. Absent a court or
the contrary, the Non-Party shall bear the burdeneapénse of seeking protection in this court of its

Protected Material.

11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

der tc

If a Receiving Party learns that, by inadvertence or otherwise, it has disclosed Protegted

Material to any person or in any circumstance nthaized under this Ordethe Receiving Party must
immediately (a) notify in writing th®esignating Party of the unauthorizéidclosures, (b) use its best

efforts to retrieve all unauthorized copies of thetBeted Material, (c) inform the person or persons to
whom unauthorized disclosures weredmaaf all the terms of this Ordeand (d) request such person or

persons to execute the “Acknowledgmant Agreement to Be Bound” thatattached hereto as Exhibit A

12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECT
MATERIAL

When a Producing Party gives notice to Reiogi Parties that certain inadvertently

produced material is subject to a claim of privilegether protection, the obligations of the Receiving

Parties are those set forth in Federal Rule of Gikdlcedure 26(b)(5)(B). This provision is not intended fo

modify whatever procedure may be established ia-discovery order that provides for production withg
prior privilege review. Pursuant feederal Rule of Evidence 502(d) andl, (esofar as the Parties reach a
agreement on the effect of disclosure of a communication or information covered by the attorney-cli
privilege or work product protection, the Parties magpiporate their agreementtime stipulated protectiv,

order submitted to the court.

13. SANCTIONS
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Intentional disclosure of Protected Material aither violation of this Order by a Party or otl
person authorized to receive Protechédterial pursuant to this Order may subject the violating pers
sanctions for contempt of court, as well as aryeptstatutory or common Jlaremedies that may K
available to the Designating Party.

14. MISCELLANEOQUS

14.1  Right to Further Relief. Nothing in thisder abridges the right of any person to seek its

modification by the court in the future.

14.2  Right to Assert Other Objians. By stipulating to the entry of this Order no Party waivg

any right it otherwise would have to object teaosing or producing any information or item on any
ground not addressed in this Order. Similarly, noyPagives any right to object on any ground to use if
evidence of any of the material covered by this Order.

14.3 No Waiver of Right té\ppropriately Withhold or RedactNotwithstanding the provision

of this Order, Designating Parties may redact frany produced information, whether designateg
Protected Material or not, any infoation containing privileged material any irrelevant trade secrets
other irrelevant highly confidential research, develeptor commercial information, or any other d
protected from disclosure by State or Federal ramus. If, after reviewing information containing

redaction, a Receiving Party has a good faith basistallenging the redactiothe Parties shall initiall

ner
DN to

e

I

s
1 as
or
ata

a

attempt to resolve the issue through discussionghole discussions prove unsuccessful, the challenging

Party may move for a ruling by the Court on whether ittformation is entitled to redaction, which m
where legally permitted, necessitateiarcamera inspection of the document in non-redacted form by
Court. If the Court orders that the redacted portibrthe information should remain redacted, then
redacted portion of said Discovery Material may not be used as evidence by any Party at trial or at
and may not be relied upon by any Party’s Expertthéf Court orders that the redacted portion of
information is not entitled to redaction, and ifetiCourt orders the Designating Party to produce
information without redaction, then the Designating Party shall produce the information in non-rg
form. Unless expressly ordered otherwise by tlmur€ a finding that information is not entitled
redaction shall have no effect on the statuthefinformation as Protected Information.

14.4  Filing Protected Material. Without writtenrpgssion from the Designating Party or a co
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order secured after appropriate notice to all intergstesions, a Party may not file in the public record irf
this action any Protected Material. A Party that seeffisetainder seal any Protected Material must comy
with Civil Local Rule 79-5. Proteetl Material may only be filed under seal pursuant to a court order
authorizing the sealing of the specific Protected Malteatiissue. Pursuant €ivil Local Rule 79-5, a
sealing order will issue only upon a request establishiaigttie Protected Material at issue is privileged,
protectable as a trade secret, or otherwise entitlpdbtection under the law. If a Receiving Party's requ
to file Protected Material under seal pursuant to Qigtal Rule 79-5(e) is denied by the court, then the
Receiving Party may file the Protected Material inghblic record pursuant to Civil Local Rule 79-5(e)(|

unless otherwise instructed by the court.

15. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defined in paragraph 4, each
Receiving Party must return all Protected MateriahtoProducing Party or destroy such material. As us
in this subdivision, “all Protected Material” includak copies, abstracts, compilations, summaries, and
other format reproducing or capturing any of the &tad Material. Whether the Protected Material is
returned or destroyed, the Receiving Party must #udomuritten certification to the Producing Party (and
not the same person or entity, to the Designating/Phaytthe 60-day deadlirthat (1) identifies (by
category, where appropriate) all the Protected Matdrélwas returned or destroyed and (2) affirms thd
the Receiving Party has not retained any copiestaatist compilations, summaries or any other format
reproducing or capturing any of the Protected MateNatwithstanding this provision, Counsel are entit
to retain an archival copy of all pleadings, motiopgrs, trial, deposition, and hearing transcripts, legal
memoranda, correspondence, deposition and trial kghéxpert reports, attorney work product, and
consultant and expert work product, even if suclemas contain Protected M&ial. Any such archival
copies that contain or constitute Protected Materrakia subject to this Order as set forth in Section 4

(DURATION).
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IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: October 14, 2014 /sl Seth A. Safier /
Seth A. Safier, Esq.
Attorneys for Plaintiff

DATED: October 14, 2014 /s Sephanie A. Stroup /
Stephanie A. Stroup
Attorneys for Defendant

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: 10/14/14

Judge Richard Seeborg
United States District/Magistrate Judge
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or tfydenamg, of

[print or type full address], declare under penalty afyrg that | have read in its entirety and understang
the Stipulated Protective Order that was issued by tliedlStates District Court for the Northern Distrig
of California on [date] in the case i§bller v. Deoleo USA, Inc., Case No. 3:14-cv-02400-EDL. | agree tg
comply with and to be bound by all the terms a@$ tBtipulated Protective Order and | understand and
acknowledge that failure ®o comply could expose me to sanctions and punishment in the nature of
contempt. | solemnly promise that | will not disclaseany manner any information or item that is subje
to this Stipulated Protective Order to any person tityeaxcept in strict compliace with the provisions of
this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Northern District of California fothe purpose of enforcing the termstlois Stipulated Protective Order,
even if such enforcement proceedingswalfter termination of this action.

| hereby appoint [print or type full name] of

[pritype full address and telephone number] as my

California agent for service of process in connection with this action or any proceedings related to

enforcement of this Stipulated Protective Order.

Date:

City and State whergworn and signed:

Printed name:

[printed name]

Signature:

[signature]

N
L

—~
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ATTESTATION OF CONCURRENCE IN FILING

[, Marie A. McCrary, am the ECF User whose identification and password are being
used to
file this Stipulated Protective Order. In compliance with Local Rule 5-1(i)(3), I hereby attest
that Stephanie A. Stroup of Fulbright & Jaworski LLP has concurred in this filing.

DATED: October 14, 2014 /sl Marie A. McCrary
GUTRIDESAFIERLLP
Attorneydor Plaintiff




