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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GABRIELA BAYOL,
o Case No014-cv-02483TEH
Plaintiff,
V. ORDER DENYING DEFENDANT’S
MOTION TO TRANSFER VENUE
ZIPCAR, INC,
Defendant.

This matter is set for hearing on October 6, 2014. Hasongidered the parties’
arguments in the papers submitted, thar€now DENIES Defendant’s motion without

oral argument, pursuant to Civ. L.R. 7-1(b).

BACKGROUND

This is a putative class action challenging Zipcar’s late fee policies. Plaintiffs claim
that Zipcar’s fees are illegal liquidated damagesvisions under California’s consumer
protection laws, and seek remedies under the Consumers Legal Remedies Act (CLR/
sections 1750 to 1784 of the California Civil Coda this motionZipcar seeks to enforce
theforum selectiorclause in its Membership Agreement, which provid&# disputes
hereunder shall be resolved solely in the applicable state or federal courts of
Massachusetts.” Zipcar-Bayol Membership Agreement at § 9-5, Ex. 1 to Mot. (Docket
No. 171). The Membership Agreement also includes a choice of law clause, which
provides“This Contract is governed by the laws in force in the Commonwealth of
Massachusetts and shall be interpreted according to the internal laws of such
Comnonwealth, without reference to its conflicts of laws or choice of law rules.” Id.
I
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LEGAL STANDARD

“For the convenience of parties and witnesses, in the interest of justice, a distri
court may transfer any civil action to any other district or division where it might have
been brought or to any district or division to which all parties have consergd.S.C.
8§ 1404(a). [strict courts generally have broad discretion in deciding aomad transfer
under 8 1404(a). Ventress v. Japan Airlines, 486 F.3d 1111, 1118 (9th Cir. 200&).
calculus changes, however, when the parties' contract contains a validsklaation
clause. . . . [A] valid forum-selection clause should be given controlling weight in all by
the most exceptional casésAtl. Marine Const. Co., Inc. v. United States Dist. Court, 13
S.Ct. 568, 581 (2013) (internal quotations and alterations removed).

Because Atlantic Maririe rule only applies in the context of a valid forum
selection clause, districburts “must consider arguments that the clause is invalid.”
Russel v. De Los Suend®14 WL 1028882 at *6 (S.D. Cal. Mar. 17, 2014). “A forum
selection clause is presumptively valid; the party seeking to avortiian selection clause
bears a ‘heavy burden’ to establish a ground upon whifthe court]will conclude the
clause is unenforceabfeDoe 1 v. AOL LLC 552 F.3d 1077, 1083 (9th Cir. 2009)
(quotingM/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 17 (19F2wever,“a forum
sekction clauseés unenforceable ‘if enforcement would contravene a strong public policy
of the forum in which suit is brought . .”” Doe 1, 552 F.3d at 1083 (quoting Bremen,
407 U.S. at 15).

DISCUSSION

Zipcar brings this motion under 28 U.S.C. § 1404(a), whictwalldistict courts to
transfer venue “[f]or the convenience of parties amtinesses” and “in the interest of
justice.” The Supreme Court recently concluded that, where there is a valid forum-
selection clause in the contractwetn the parties, “the interestof justice” is best served

by giving effect to the parties’ bargain. Atl. Marine, 134 S.Ct. at 581. Therefore, “a valid
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forum-selection clause should be given controlling weight in all but the most exceptiof
cases’ Id. (internal quotations and alterations removed).

However, the 8preme Court recognized tHdits] analysis presupposes a
contractually valid forunselection clausg Id. at n.5. In the Ninth Circuit;°A forum
selection clause is presumptively valid; ffaaty seeking to avoid a forum selection claus|
bears a ‘heavy burden’ to establish a ground upon whifthe court]will conclude the
clause is unenforceableDoe 1 552 F.3chat 1083. However, “a forum selection clause is
unenforceable ‘if enforcement would contravene a strong public policy of the forum in

which suit is brought. . .”” Id.

|. The Court Can Consider the Effect of the Choice of Law Clause

Before turning to the enforceability tifeforum selection clause, the Court must
decide the threshold question of whether it @aad shoulcconsider the likely effect of the
Membership Agreement’s choice of law clause. If the Court cannot or should not consider
the choice of law clausa this time as Zipcar argues, then it cannot determine winethe
enforcement of the forum selection clause would contravene California pdhey
guestions would be independent, because in theory, Plaintiffs could bring their Califor]
claims in federal court in Massachusetts. However, if the Coudrm@ishoulcconsider
the choice of law clausaow, the questions become inseparably entwinédransferring
venue wouldalsolikely lead to the application of Massachusetts law, there would be a
greater chance that enforcement of the forum selection clause will contravene Califor
policy.

It is clear that the Coudanconsider the combined effect of forum selection and
choice of law clauses. Although the issue wasaaoitral tothe case, the Supreme Court
commentedn an international antitrust dispute that, “in the event the choice-of-forum and
choiceof-law clauses operated in tandem as a prospective waiver of a pghyt®r
pursue statutory remedies for antitrust violations, we would have little hesitation in

condemning the agreement as against public pdliMritsubishi Motors Corp. v. Soler
3
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Chrysler-Plymouth, Inc., 473 U.S. 614, 637 n.19 (1985). More rgcamdmoreclosely
on point for the current sg the Ninth Circuit heldhata forum selection clause was
invalid where, “together with the choice of law provision, [it would] effect a waiver of
statutory remedies provided by the CLRADoe 1, 552 F.3d at 1084 (following America
Online, Inc. v. Mendozal08 Cal. Rptr. 2d 699, 710 (20019¢e alsd’erry v. AT&T

Mobility LLC, No. 11ev-01488-Sl, 2011 WL 4080625 at *4 n.4 (N.D. Cal. Sept. 12, 2011)

(“Defendants argue that the Court may not consider the choice of law clause, but they do
not discuss the Supreme Court and Ninth Circuit law that clearly permits the Court to

SO 29

Regardless of whether theyayconsider the effect of a choice of law clause, couits

in this district haveaaken differingapproaches to the question of whether teyuld
consider that effectSome courts have founhlat the “strong public policy” at issue
shouldspecifically relate to venuand that considerinigow another court will resolve a
choice of law question callfor inappropriate speculatioik.g., East Bay Women'’s Health,
Inc. v. gloStream, IngNo. 14cv-00712-WHA, 2014 WL 1618382 at *3 (N.D. Cal.

Apr. 21, 2014)“[P]laintiffs are burdened to show a fundamental public policy underlying

California’'s Unfair Competition Act that relates to venue because the instant motion s
a forum-selection determination, rather than a choidev@fdeterminatior?); Voicemail
Club, Inc. v. Enhanced Services Billing, Inklo. 12€v-02189-Sl, 2012 WL 4837697 at
*4 (N.D. Cal Oct. 10, 2012) (“[B]ecause plaintiff improperly speculates as to how the
transferee forum would ultimately resolve the issue of what substantive law should be
applied to plaintiff's claims, plaintiff fails to demonstrate how transfer of this case wou
contravene [a] public policy . . . relate[d] specifically to veydesag v. Custom
Decorators, Ing.No. 08€v-05463-JSW, 2009 WL 330934 at *4 (N.D. Cal. Nov. 4, 2010
(“[A] party challenging enforcement of a forum selection clause may not base its chal
on choice of law analysis . . . . [Such challenges]problematic because they require

courts to speculate as to thetential outcome of thitigation.”) (quotations omitted).
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In another case, however, a court in this district fahatd“the enbrceability of the
forum selection clause cannot be divorced from the choice of law quéstemause the
basis of the claim concerned an unwaivable California right for which the transferee f¢
was inadequatePerry, 2011 WL 4080625 at *4-5. Althouga]s a general matter,
California courts will enforce adequate forum selection clauses that apply to non-waiv
statutory claimg “if the forum is not adequate, a forum selection clause that applies tg
non-waivable statutory claim may, in fact, improperly compel the claimant to forfeit his
her statutory rights Id.

The split between these decisions is best explaindaoyng to whether the right
at issue wawvaivable,and where it wasot, by further evaluating tHielihood that the
unwaivable right would be upheld in the transferee fortm¥ast Bay Women'’s Health,
for instance, the courtas willing to transfer becausige Unfair Competition Law claims
at issuewere waivable, unlike the CLRA claims in Doe 1. 2014 WL 1618382 at *2 (thq
CLRA “explicitly forbids the waiver of its protectiofisunlike the UCL). Similarly in

Voicemail Cluh the court distinguishe@oe 1by pointing to the fact that, in the prior case

“the California Court of Appeal specifically found that enforcement oflantical forum
selection clause would violate California's strong public policy in favor of allowing clag
actions and against waiver of protections provided under the CliR#\those provisions
were not at issue iMoicemail Clubitself. 2012 WL 4837697 at *3. See also Perry, 201
WL 4080625 at *4-5.

The Court finds both thatertain of therights at issue here are unwaivable, and th;

a federal court in Massachusetts would likely not enforce these unwaivable rights. Agi

discussed in more detail below, Plaintifisoke various remedial provisions of the CLRA
and the CLRAIncludes a specific anti-waiver provisietthe same antivaiver provision
at issue irboe | See 552 F.3d at 1084. The fact that CLRA remedies are at stake is 4
especially powedil consideration, given the Ninth Circuit’s clear holding in Doe 1lthata
choice of law clause cannative the unwaivable rights provided by the CLRA. And

while Zipcar argues that Massachusetts, ldwapplied, would adequately replace the
5
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CLRA, it does not dispute that the CLRA would apply to this case if it remained in
California.
While Plaintiffs may be free to argue for the application of California state law in

Massachusetts federal court, there is good reason to conclude that such an amguitdent

be futile. It is true that, irDoe 1 the forum selection clause was interpreted to require the

dispute to be heard in Virginia state court, which the Ninth Circuit, relying on the
California Court of Appeal, found to be an especially inadequate venaeligpute to

which theCLRA remedies applied. 552 F.3d at 1082-83. Here, Zipcar is seeking to

transfer to federal court, rather than state coddwever,the Supreme Court recently held

that, where a case is transferred to a new federal distuct pursuant to a valid forum
selection clause, thehoice oflaw rules of the transferee venue contrall. Marine, 134
S.Ct. at 582-83. Federeburtsin the First Circuit are free to enforcentractual choice of
law clauses without independent analy€erden v. Paul Revere Life Ins. Co., 935 F.2d
370, 375 (1st Cir. 1991). “Indeed, absent exceptional circumstances or a manifest publ
policy conflict, Massachusetts courts honor contractual choice-of-law provisions.
ePresence, Inc. v. Evolve Software, Jri@Q0 F. Supp. 2d 159, 162 (D. Mass. 2002).
Zipcar urgs this Court not to speculate as to the outcome of a District of
Massachusetts court’s choice of law analysis, but gives no reason to think that such an

analysis would result in the application of California law. Considehad-irst Circuit

law identified by Plaintiffs, the Court concludes that the District of Massachusetts would

be unlikely to apply California state law, including the unwaivable provisions of the
CLRA. As aresult, the Court will consider the likely application of Massachusetts law
determining whether enforcement of the foraatection clause would contravene a stron

California public policy.

[I. Enforcement of the Forum-Selection Clause Would Contravene Califor nia Policy
UnderBremen a forum selection clause is invalid “if enforcement would

contravene a strong public policy of the forum in which suit is brotught7 U.S. at 15.
6
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Enforcement of a forum selection clause “contravene[s] a strong public policy” of a forum
state, requiring invalidation of the clause, where enforcement would result in the waiv
an unwaivable rightDoe 1, 552 F.3d at 1084n Doe 1 the Ninth Circuit found that
enforcement of AOL’s forum-selection clause would place the case in Virginia state coy
and that, once there, plaintiffs would be undblevoke the protections of tlutass action
mechanism or the CLRA, which provided for higher remedies and a longer statute of
limitations than the comparable Virginia statutd. As already noted, the CLRA has an
antkwaiver provision, which reads “[@]ny waiver by a consumer of the provisions of this
title is contrary to public policand shall be unenforceable and vdidd. (quoting Cal.
Civ. Code 8§ 1751 Relying on a California state court decision in a related case, the N
Circuit concluded that the forum selection and choice of law clauses, when put togeth
“effect a waiver of statutory remedies provided by the CLRA in violation of the anti-
waiver provsion, as well as California's ‘strong public policy’ to ‘protect consumers
against unfair ahdeceptive business practices.”” Doe 1, 552 F.3d at 1084 (quoting
America Onling 108 CalRptr. 2dat 710). Two of the panel members made their
reasoning crystal clear: “Any purported waiver of the rights of a California consumer is
unenforceabl&. Doe 1, 552 F.3d at 1085 (Nelson and Reinhardt, JJ., concurring).
Here,Plaintiffs identify multiple California policies that would be undermined by
thetransfer to the District of Massachusetts and application of Massachusett3ppi.
at 12(Docket No. 22). They would lose the protection of California Civil Code section
1671, which protects consumers against liquidated damages clauses and forms the b
their claim. Further, Plaintiffsay lose their right to a trial by jury, a right that Californig
providesin cases such as this. Compare Cal. Const. art. |,\gitb6r-rappie v.
Countrywide Home Loans, Inc., 750 F.3d 91, 97-98 (1st Cir. 2014), and Nei v. Burley,
Mass. 307, 3145 (1983). Massachusetts law contains restrictions on attorney’s fees that
are not present in the CLRACompare Cal. Civ. Code § 1780(e), witlass. Gen. Laws
ch.93A, 8 9(4). The CLRA also hasdamages floor that is absent from the Massachus

law. Compare Cal. Civ. Code 88 1780(a)(dijth Mass. Gen. Laws ch. 93A. Finally,
7
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while class certification is mandatory under the CLiIRAertain circumstances, there is n
such mandatory class certification under the Massachusetts law. Compare Cal. Civ.
8§ 1781(b)with Mass. Gen. Laws ch. 93A.

D
Cod

Zipcar argues that Massachusetts law provides greater consumer protections than

the CLRA in certain respects, and therefore Plaintiffs here would not be worse off by g
transfer of venueZipcar’s argument is unconvincing, for two reasons. First, as already
noted, if the case were transferred to Massachusetts, Plaintiffs would likely be giving
the liquidated damages provision that forms the basis of their claim; thisaa not
insignificant procedural provision, butsabstantive consumer protection in Califoriaia.
Second, even if consumers in genarabetter off under Massachusétiaws, that does
not change the fact that the application of such laws to the plaintiffs in thisvoakk
effect the waiver of California’s unwaivable consumer remedies. Plaintiffs should not b
subject to thiourt’s paternalistic determination that they would be fine under the
protections of another state; rather, they are entitled to the specific protections provid
the legislature and courts of California.

The Court finds that enforcement of the forum selection clause would contraver
California’s strong public policies, namely, the consumer protections and remedies of the
CLRA. Plaintiffs have met their “heavy burden” under Bremen of showing that the forum

selection clause is unenforceable.

CONCLUSION

For the reasons already stated, the Court finds that the forum selection clause
Membership Agreement, taken together withdheice of law clause and the choice of
law rules of the District of Massachusetts, is unenforceable against théfBlairthis
case.Zipcar’s motion to transfer is DENIED.
I
I
I

1%

sJolle

e

Df th




United States District Court

Northern District of California

© 00 N o o b~ w N P

N N N N N N N N DN P P R R R R R R R
0o N o o A WO N R O O 0O N o A W N - O

IT1SSO ORDERED.

Dated 09/25/2014

7

THELTON E. HENDERSON
United States District Judge




