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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

E_II_T'IA\ZLENS FOR FREE SPEECH, LLC, No. C14-02513 CRB
) ORDER GRANTING MOTION FOR
Plaintiffs, DAMAGES AND ATTORNEYS' FEES
V.
COUNTY OF ALAMEDA,

Defendant.

For three years, Plaintiff Citizens for Free Spédas argued that it is entitled to

30

display the billboards that it erected in Alameda County without County approval. Althioug

Citizens maintained its signs during the pendency of this litigation, this litigation is all b

completed, and Citizens has won neither injunctive relief entitling it to display the sign$

compensatory damages. Nevertheless, Citizens now asserts that it is the prevailing p
moves the Court for nominal damages and attorneys’ feesM&eé¢dkt. 126). While the
County asks the Court to disallow both, the Court must follow the law of the circuit.
Accordingly, as explained below, the Court will award Citizens nominal damages of $1
greatly reduced fees.

l. PROCEDURAL HISTORY

On September 4, 2014, the Court granted a preliminary injunction for Citizens.

' Plaintiffs are Citizens for Free Speech andmalividual named Michael Shaw. For easq
reference, the Court refers to Plaintiffs collectively as Citizens.
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Order Granting Motion for Preliminary Injunction (dkt. 34). The Court held that Citizen
was likely to succeed in its challenges to sections 17.18.130 and 17.54.080 of the Coy
zoning ordinance, because section 17.18.130 gave County officials unfettered discreti
because there were no procedural safeguards to ensure that County officials would re
decisions under sections 17.18.130 and 17.54.080 in a timely mannatr1%17. On
September 4, 2014, the Court entered the injunction.P8dininary Injunction (dkt. 50).

Following the Court’s Order Granting in Part and Denying in Part County’s
Defendant’s Motion for Summary Judgment (dkt. 71), the County amended section
17.18.130, curing the constitutional deficiencies that Citizens had alleged, and renderi
moot Citizens’ challenge to that section, €¥der on Cross-Motions (dkt. 105) at 7-13.
Citizens then abandoned its challenge to section 17.54.08@r8eeGranting in Part and
Denying in Part County’s Defendant’s Motion for Summary Judgment at 9 n.9.

In July 2016, the Court issued a lengthy order on the parties’ cross-motions for

summary judgment, holding that section 17.52.520(A) (a provision that favored signs |

public officials) violated the equal protection clause, as it was content-based and did not

withstand strict scrutiny. Seé@rder on Cross-Motions (dkt. 105) at 26. The County
prevailed as to all of the remaining claims, including Citizens’ other equal protection cl
Seeid. Following that order, the County amended section 17.52.520(A), removing the
constitutionally flawed language. SRequest for Judicial Notice (dkt. 117) Ex. 1.
Subsequently, the Court dissolved the preliminary injunction at the County’s request.
SeeMot. to Dissolve Inj. (dkt. 121); Motion Hearing (dkt. 125).
Il. DISCUSSION

Citizens now moves for nominal damages, and for an award of attorneys’ fees
42 U.S.C. § 1988(b) and California Code of Civil Procedure § 1021.5. See gekkrially

A. Nominal Damages

“Common-law courts traditionally have vindicated deprivations of certain ‘absoly
rights that are not shown to have caused actual injury through the award of a nominal
money.” Memphis Cmty. Sch. Dist. v. Stachwt@7 U.S. 299, 308 n.11 (1986) (internal

[72)
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guotation marks omitted); see al¥acobs v. Clark Cty. Sch. Disb26 F.3d 419, 426 (9th

Cir. 2008) (same). Further, “[nJominal damages serve . . . to clarify the identity of the

prevailing party for the purposes of awarding attorney’s fees and costs in appropriate ¢as
SeeCummings v. Connell02 F.3d 936, 943 (9th Cir. 2005), amended, No. 03 17095, 200!

WL 1154321 (9th Cir. May 17, 2005).

Citizens argues that nominal damages are appropriate because the Court’s grant of

summary judgment on the single equal protection claim vindicated its fundamental rights,

it suffered no pecuniary damages, as its signs are still up. Mot. at 2—3. The County respc

that Citizens’ challenge to section 17.52.520(A) is moot following that section’s amendmel

and that Citizens’ “newly asserted prayer for nominal damages cannot save” it, because

Citizens is not entitled to nominal damages. Spp’'n (dkt. 127) at 7. The Court addresses

both arguments.

1. “Newly Asserted” Request for Nominal Damages

The County is correct that Citizens did not explicitly request nominal damages in its

Complaint, but this is not fatal. The prayer for relief in the Complaint sought, among ofher

things, “actual, consequential, and other special damages in an amount according to groo

trial” and “such other and further relief as the Court deems just, equitable, and proper.[ S

Compl. (dkt. 1) at 9. Although some courts have denied nominal damages where a plainti

indisputably never sought nominal damages, see,@agkalea v. Wash. Humane Sqcit0

F. Supp. 2d 32, 44 (D.D.C. 2010), Citizens identifies a Ninth Circuit case in which the goul

allowed plaintiffs to pursue nominal damages although they had not sought them in th

11%
—

original complaint, only amended to add a nominal damages claim once the defendanf mc

to dismiss for mootness, “and never made any tactical decision not to request damages.

Reply (dkt. 128) at 1 (citing Johnson v. Rancho Santiago Cmty. Coll, 62&.F.3d 1011,
1018 n.2 (9th Cir. 2010)). Although the plaintiffs in that case actually amended their

complaint to add a request for nominal damages, and Citizens has not, the Court would

permit Citizens to amend here if it sought to do so. Citizens has not sought to do so—inst

it argues that its current Complaint covers nominal damagesRegdg at 1. The Court
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agrees._SeHynix Semiconductor Inc. v. Rambus, IN827 F. Supp. 2d 1084, 1100 (N.D.
Cal. 2007) (citing Basista v. Wei840 F.2d 74, 87-88 (3d Cir. 1965)) (request for “such

other and further relief as the Court may deem appropriate” suffices to request nominga
damages).

So long as there is a viable request for nominal damages in the case, then the
protection claim is not moot. Sdehnson623 F.3d at 1018 (“prayer for nominal damage
. . prevents those claims from becoming moot.”); see@l€onnor v. Denver894 F.2d
1210, 1216 (10th Cir. 1990) (“repeal and amendment of the Code did not moot plaintif

claim for nominal damages”).
2. Avalilability of Nominal Damages
The County also contends that nominal damages are not available for a facial
challenge, in which the law at issue is never applied to the plaintiff OBp® at 6, 8—10.
There is out-of-circuit support for this position. See, €§IR D.N. Corp. v. City of Phila.
703 F.3d 612, 624 (3d Cir. 2013) (quoting Eide v. Sarasota @8.F.2d 716, 722 (11th

Cir. 1990) (“When a litigant challenges the legality of a zoning law on the theories that
law violates equal protection . . . for ‘a facial challenge, the remedy is the striking dowi
the regulation. In the case of an as applied challenge, the remedy is an injunction . . .
damages.”); idat 628 (“We find no authority . . . for the proposition that a plaintiff is ent
to nominal damages simply based on the existence of a zoning law that has never bee
applied to it.”);_Granite State Outdoor Advert., Inc. v. City of St. Petersburg 38&F.3d

1278, 1283 (11th Cir. 2003) (“Given that we upheld as constitutionally sound the provi

of the sign ordinance that applied to Granite . . . Granite is not entitled to nhominal

damages.”); Daskale@10 F. Supp. 2d at 44 (“while a plaintiff may be entitled to noming

damages for a violation of his procedural due process rights, even absent proof of an
plaintiff is not entitled to nominal damages, even absent proof that his procedural due
rights were in fact violated.”).

But the best that the County can point to in this cinsuihat the nominal damages

cases in Citizens’ opening brief involved a law or policy actually being applied to a pla
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SeeOpp’n at 8 (citing Jacob$26 F.3d 419; Estate of Macias v. Ih#é&9 F.3d 1018 (9th

Cir. 2000)). The Ninth Circuit noted in one of those case that the plaintiff's injury was
caused by an unlawful policy, sdacobs526 F.3d at 426—27 (explaining that plaintiff hac
standing to bring non-moot nominal damages claim because she alleged an injury in f
“caused by . . . policy.” but it has nowhere held that nominal damages are not avéibad
plaintiff to whom a policy is not applied While this Court held earlier in this case that
nominal damages are not available for an overbreadth challenge under the First Amer
seeOrder on Cross-Motions at 13-14 (citing Outdoor Media Grp., Inc. v. City of Beaun
506 F.3d 895, 907 (9th Cir. 2007)), the claim at issue is an equal protection claim. Ev

accepting the County’s characterization of Citizens’ claim as a facial equal protectiof (
the County points to no carve-outs for such claims, and even concedes: “The Ninth Ci
has never considered whether nominal damages are available in facial challenges ger
Opp’n at 10.

Thus, although there is some logical appeal to the County’s argument, there is
currently not support for it in the Ninth Circuit. Instead, the Ninth Circuit has stated qu

broadly that “In this Circuit, nominal damages must be awarded if a plaintiff proves a

violation of his [or her] constitutional rights,” Estate of Mac2®9 F.3d at 1028 (quoting
Floyd v. Laws 929 F.2d 1390, 1403 (9th Cir. 1991)). “A district court bound by circuit
authority . . . has no choice but to follow it.” Hart v. Massarg&6 F.3d 1155, 1175 (9th

Cir. 2001). This Court has held that Citizens prevailed on its equal protection claim bz

> See als@Covenant Media of Cal., LLC v. City of Huntington Pa8kK7 F. Supp. 2d 828, 84
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(C.D. Cal. 2005) (“a party subjected to an unconstitial sign ordinance is entitled to at least nomjnal

damages.”).

> Whether the “unconstitutional ordinance” havas applied to Citizens depends on h
broadly one defines the ordinance. The Countyeefeed parts of the zoning ordinance in its No
to Abate,_se&haw Decl. (dkt. 11-3) Exs. C, D, butvee relied on the particular provision of t
ordinance that this Court found unconstitutional.
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* As Citizens’ counsel noted at the motion hegyit is difficult to categorize an equal protection

challenge in this way. However, the provisiortteé ordinance that the Court found unconstitutig
did not actually prohibit or otherwise restrict Citizens’ signs; rather, it reflected a content
preference for government-based speakers.Osaer on Cross Motions a2—23. Thus, it is difficull
to imagine how the section could be applie€itizens.
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section 17.52.520(A), which privileged government speech over speech by private spe

like Citizens. _Se®rder on Cross-Motions at 26. Accordingly, Citizens is entitled to

nominal damages. Sésstate of Macigs219 F.3d at 1028. The Court will award Citizeng
nominal damages of one dollar to acknowledge the “importance to organized society”
constitutional rights “be scrupulously observed.” 3aeobs526 F.3d at 426.

B. Attorneys’ Fees

A plaintiff who receives nominal damages is a prevailing party under 42 U.S.C.
§ 1988(b)._Farrar v. Hobb%06 U.S. 103, 112 (1992). “[A] plaintiff ‘prevails’ when actus

pake

that

Al

relief on the merits of his claim materially alters the legal relationship between the parties

modifying the defendant’s behavior in a way that directly benefits the plaintiff.atid.
111-12. “Ajudgment for damages in any amount, whether compensatory or nominal,
modifies the defendant’s behavior for the plaintiff's benefit by forcing the defendant to
an amount of money he otherwise would not pay.”atd.13. Citizens is therefore a
prevailing party._Seml. at 1123
1. Not a De Minimus Victory

The County argues that, even if the Court awards Citizens nominal damages an
thereby finds it to be a prevailing party, the Court should award no feeOppaeat 13
(citing Farrar 506 U.S. at 112).

A technical or insignificant nominal damages award does not negate a plaintiff's
prevailing party status, but “it does bear on the propriety of fees awarded under § 198

Farrar 506 U.S. at 114. In Farrahe plaintiff in a civil rights case sought damages of $1

* The County’s argument on this subject—thdiz€ns did not modify the County’s behavipr

because Citizens did not get a permanent injunctior@pp# at 11-12—conflicts with Farrarhich
unambiguously holds that nominal damages modify the defendant’s behavior sufficiently to
prevailing party status, sdearray 506 U.S. at 112-13. The County’s related argument, thg
voluntary change in the ordinance cannot support prevailing party statuSppgeat 12 (citing

Buckhannon Bd. & Care Home, Inc. v. Wa. Dep't of Health & Human Res532 U.S. 598, 605

(2001)), relies on a misapplication_of Buckhannehich the Ninth Circuit has rejected, $&enton v.
Or. Student Assistance Comm4R21 F.3d 901, 906-07 (9th Cir. 2005) (explaining that Buckha
was about whether a party could be considerpdesgailing party when he had failed to secur|
judgment but nonetheless achieved a voluntary chartge ohefendant’s conduct, not about a plair]
who was a prevailing party by virtue of a nomidamages award and whose suit also brought g

some public benefit); see alktein v. City of Laguna Beagt810 F.3d 693, 701 n.8 (2016) (same)).
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million but received only $1 in nominal damages. ad114. Although Farrar was the
prevailing party, the Court recognized that, given such a discrepancy, “[ijln some

circumstances, even a plaintiff who formally ‘prevails’ under 8 1988 should receive no

attorney'’s fees at all.”_Icat 115. Thus, “[w]hen a plaintiff recovers only nominal damages

because of his failure to prove an essential element of his claim for monetary relief . .
only reasonable fee is usually no fee at all.” Id.

The Ninth Circuit has interpreted Fartarmean that “an award of nominal damage
Is not enough,” and that if a court is to award attorneys’ fees after a judgment for only

nominal damages, “it must point to some way in which the litigation succeeded, in add

to obtaining a judgment for nominal damages.” Wilcox v. City of Réd@d-.3d 550, 555

(9th Cir. 1994) (emphasis in original). In assessing whether the litigation has, on the g
hand, succeeded “in some way beyond the judgment for nominal damages,” or, on the
hand, resulted in merely a technical or de minimus victory, the Ninth Circuit has appro
consideration of the three factors identified by Justice O’Connor in her Earneurrence.

SeeCummings402 F.3d at 947. Justice O’'Connor explained, first, that “a substantial

difference between the judgment recovered and the recovery sought suggests that the
is in fact purely technical.”_Farra06 U.S. at 120-21 (O’Connor, J., concurring); see al
id. at 120 (Farrar “asked for a bundle and got a pittance”). Second, she explained thaf
should look at “the significance of the legal issue on which the plaintiff claims to have
prevailed.” 1d.at 121. And third, she explained that a victory “might be considered ma
if it also accomplished some public goal other than occupying the time and energy of
counsel, court, and client.”_ldat 121-22.
a. Relief Sought and Received
As to the relief sought compared with the relief received, the difference is

considerable. Citizens requested “temporary, preliminary, and permanent injunctive re
allowing it to maintain its signs, “actual damages” in an unspecified amount, “additiona
actual, consequential, and other special damages,” attorneys’ fees, prejudgment intere

costs, and “other and further relief.”_S@empl. at 9. The Court initially granted a
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preliminary injunction (although not on the equal protection claim), but has since dissolvec

that injunction._Se@®rder Granting Motion for Preliminary Injunction; Preliminary

Injunction; Mot. to Dissolve Inj.; Motion Hearing. The Court has not granted a permangent

injunction, despite Citizens’ repeated requests. Feposed Judgment and Permanent

Injunction (dkt. 107); Pltfs.’ Brief re Status Conference (dkt. 114) at 5 (“Citizens is entifled

to a permanent injunction”); Opp’n to Motion to Dissolve Preliminary Injunction; Reque

St

for Modified Permanent Injunction (dkt. 123) at 6—8 (“The Court should enjoin enforcemmen

of the unconstitutional sign code”); Order re Status Conference (dkt. 109) (denying prc
judgment and “permanent injunction which would grant Plaintiffs sweeping relief.”).
Indeed, the County stated at the motion hearing that it is considering the removal of C

signs and that the dissolution of the preliminary injunction “frees [it] up” to take such a

POs

tize

Ctior

All that Citizens can point to by way of results achieved is nominal damages of one da|lar,

and having seen the County amend section 17.18.130 (to cure the constitutional defic
that Citizens alleged) and section 17.52.520(A) (to cure the constitutional deficiency th
Court found)._Se®rder on Cross-Motions at 7-13, 26; Request for Judicial Notice Ex.
Neither amendment has any obvious benefit for Citizens.

These results were not the “primary goal of the litigation.” In Klein v. City of Lag
Beach 810 F.3d 693, 699—700 (9th Cir. 2016), the Ninth Circuit recently held that atton

fees were warranted for a plaintiff who received nominal damages but whose goal was

legalize amplified speech in Laguna Beach and who “gained the relief that he primarily
sought when the challenged law was amended to expand the permissible use of ampl
devices.” Citizens’ success has been far more limited. Unlike the plaintiff in Klein, it h
not achieved a change in the law that justifies the continued display of its billboards.

Nonetheless, the Ninth Circuit has also stated that “Faitialding is limited to case

enc
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in which the plaintiff seeks substantial monetary damages but obtains only a nominal awa

SeesStivers v. Pierce71 F.3d 732, 753 (9th Cir. 1995). While Citizens “did not obtain al
relief sought, [it] did obtain ‘tangible results’. . . .” Sde The County’s amendment of

section 17.52.520(A) to correct the unconstitutional language favoring speech by publ

the
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officials is a tangible result that Citizens achieved “in additobabtaining a judgment for
nominal damages.” SéWilcox, 42 F.3d at 555. In Wilcgxhe jury determined that a city’
use of force policy was unconstitutional, and the city then modified that policgt 386.
The Ninth Circuit held that the “lawsuit achieved admirable results,” warranting feest. |
556-57;_see alsBGuy v. City of San Diegd08 F.3d 582, 588-90 (9th Cir. 2010) (in

addition to nominal damages, jury verdict that use of force was excessive “offers clear
important guidance to the police department, which is a sufficiently tangible result” to
warrant fees); Klein810 F.3d at 700 (pointing to voluntary repeal of ordinance as basis
fee award). Citizens’ “tangible result” here is likewise sufficient to justify a fee award.
SeeWilcox, 42 F.3d at 555 (“If the lawsuit achieved other tangible results—such as sp
a change in policy . . . —such results will, in combination with an enforceable judgmen
nominal sum, support an award of fees.”).
b. Significance and Public Benefit

As to the significance of the legal issue and the public benefit, Citizens boasts tf
litigation “sparked a veritable overhaul of the County’s sign restrictions and related law
Reply (dkt. 128) at 4. This is hyperbolic. Still, the equal protection claim that Citizens
prevailed upon is significant. In AmeriTitle, Inc. v. Gilliam Ct912 F. Supp. 2d 968,
970-71 (D. Or. 2012), Judge Mosman held that “[a] case where a jury finds . . . an

unconstitutional arrest by an individual officer, but awards only nominal damages, mig

seem to be a case for which no fees would be awarded. But a case of nominal damag
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declares an existing government policy unconstitutional” raises a right to fees. The court

explained that “our plaintiff obtained real relief: a solid declaration from the jury that thg
county had an unconstitutional policy, not just an isolated practicedt 8¥1. It went on:
“Further, that policy concerned an important public issue, involving government interve

in large economic development projects.” Bimilarly here, the Court held that section

17.52.520(A) of the zoning ordinance violated the equal protection clause by privileging

speech by government speakers over private citizens. While not terribly significant to

Citizens’ case, that finding—and the County’s subsequent amendment of the section—
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legally significant, as it served to correct an unconstitutional ordinance dealing with both tt

equal protection clause and the First Amendment, important public issues. The publid will

(theoretically) benefit by having a constitutional zoning ordinance in place.

The Court therefore holds that Citizens is not only a prevailing party, but that the

14

Farrarexception does not apply because Citizens is able to point to some way in which the

litigation succeeded in addition to the award of nominal damagesWiBssx, 42 F.3d at

555. However, as discussed below, the Court will significantly reduce the fees awarded ir

light of Citizens’ limited success.

2. Reasonable Fee

Citizens seeks fees of $199,030 (plus costs), which reflects an hourly billing rate of

$650 per hour multiplied by 290.2 hours for all work on this case leading up to this mo
plus $650 per hour multiplied by 17 hours for work on this motion. Feeman Decl. (dkt.
126-1) 1 5; Ex. A (billing record$).The County argues that if the Court awards fees, it
should “substantially reduce the amount due to Plaintiffs’ limited success.” Opp'n at 1

a. Legal Standard

[ion

ot

Once a court determines that a civil rights plaintiff has prevailed, the court may awa

reasonable attorneys’ fees. Friend v. KolodziecZalk-.3d 1386, 1389 (9th Cir. 1995). T

determine the amount of the award, a court usually begins by calculating the “lodestar

[®)

amount—the number of hours reasonably spent in achieving the results obtained multjplie

by a reasonable hourly rate. ;IHlensley v. Eckerhartd61 U.S. 424, 434 (1983). The cou

is to “exclude from this initial fee calculation hours that were not ‘reasonably expendeg
including hours that are excessive, redundant or unnecessary. Hdodléy.S. at 434. Th

lodestar calculation “does not end the inquiry,” however. Tide district court may adjust

=
—

D

¢ When the Court multiplies 290.2 x $650, it gets $188,630 (not the $187,980 the billing fecol
reflect). Adding the $188,630 to the 17 x $650 ($11,0d68ppears that the total amount sought should

be $199,680 and not $199,030.

10
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the award depending on a variety of factatse most important of which is the degree of

success obtained. ldt 436.

If a plaintiff has prevailed on some, but not all, of its claims, the court is to determine

whether the successful claims are related to the unsuccessful oness434-35. If the

claims are unrelated, then no fees may be awarded for the unsuccessful cldirtfshed.

claims are related, then the “district court should focus on the significance of the overall

relief obtained by the plaintiff in relation to the hours reasonably expended on the litigatior

Id. at 435.
b. Calculation
I Lodestar
The County does not challenge Citizens’ counsel’s rate of $650 pet &iodionly

challenges a few specific billing entries that it deems excessiveOg#ee at 16 (citing

Hensley 461 U.S. at 434). First, the County challenges sixteen hours for attending two ca

management conferences, on November 7, 2014 and October 14, 2016, billed at 8 ho

each; the County argues that counsel could have attégldptionically._Sed.; Furman

Decl. Ex. A at 5, 9. Citizens only responds that both were important hearings where the

” The twelve factors are: (1) the time and labor required; (2) the novelty and difficulty
questions; (3) the skill requisite to perform the legavice properly; (4) the preclusion of employm

urs

of tt
bnt

of the attorney due to acceptance of the casahé&gustomary fee; (6) whether the fee is fixed or

contingent; (7) time limitations imposed by the clienthe circumstances; (8) the amount involved
the results obtained; (9) the experience, reputatiahahility of the attorney$10) the ‘undesirability’
of the case; (11) the nature and length of thegsabnal relationship with the client; and (12) awg
in similar cases. Hensle®61 U.S. at 430 n.3; see alserr v. Screen Extras Guild, In&26 F.2d 67
70 (9th Cir. 1975), cert. denied, 425 U.S. 951 (19é6umerating the same twelve factors).

® Citizens cites to McCown v. City of Fonta®®5 F.3d 1097, 1103 (9th Cir. 2009) for the br

and

ds

=

pad

proposition that a “district court should not attempditade the request for attorney’s fees on a clajim-
by-claim basis.”_SeReply at 7-8. But the beginning of tipgoted sentence specifies that it pertgins

to related claims SeeMcCown, 565 F.3d at 1103.

* Counsel’s rate appears appropriate under tHeityaIndex attached to counsel’s declarati

DN,

given that counsel has been out of law school since 2003F-uB®aan Decl. | 2; Ex. B. The Index ddes

not appear to be tied to any pamter geographical location. Nevertéss, it is some evidence of t
customary fee._Sedensley 461 U.S. at 430 n.3. Nor does the Court have any reason to

e
dou

counsel’s skill in performing the legal services prbpehat his work on this case precluded, to sqme

degree, his employment on other cases, or that cosresgberienced, able, and has a fine reputa
SeeHensley 461 U.S. at 430 n.3. Counsetidiot state in his declaration whether the fee was “f
or contingent,” sedl., but the billing record he attached egfis that there have been $0.00 in paym

on the balance of $187,980, so the Court assumes that it is contingefuri®aea Decl. Ex. A at 1.
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Court might have set trial dates or might have “sought to determine the form of judgment.’
SeeReply at 6. No matter. The time is excessive for case management conferences,|anc
be reduced from sixteen to two hours tofBlhe County also challenges Citizens’ 8 hours [for

traveling to and attending the hearing on the County’s Motion to Dismiss the Prelimingry

=

Injunction, which lasted five minutes. S@pp’n at 16. However, counsel could not have
anticipated that the hearing would be so brief, and it at least involved an important issuie.
The Court will not adjust this entry.

The County also challenges counsel’s claiming of 22 hours over two days (Jung 3 &
June 4, 2015) to travel to Oakland, defend the deposition of Michael Shaw, and take the
County’s 30(b)(6) deposition. Se (citing Furman Decl. Ex. A at 6—7). The County
argues that these entries should be reduced by six hours because counsel represented th
would cap his time at 8 hours per day while traveling. ide€ounsel represented that hig
“fees charged for travel to San Francisco were capped at eight hours per travel event |n b
directions.” Mot. at 7. Citizens explains in its reply brief that counsel did cap travel at feigl
hours per trip but that the additional time on June 3 and 4 was spent in deposition (seyen
ry.
Accordingly, the Court begins with $650 per hour multiplied by 276.2 hours (29Q.2

—

hours per day). SeReply at 6. This seems reasonable; the Court will not adjust this en

minus 14), which is $179, 530, plus $650 per hour multiplied by the 17 hours spent on|this
motion, which is $11,050—a total of $190,580.
. Beyond the Lodestar
Because Citizens only prevailed on one of its claims, the Court must next consigler
whether the successful equal protection claim is related to the remaining unsuccessful cla
Hensley 461 U.S. at 434-3%. Hensleynoted that “there is no certain method of

determining when claims are ‘related’ or ‘unrelated,” but that related claims “will involye a

common core of facts or will be based on related legal theoriesdt 487 n.12 (adding that

1 Some courts seem to include this discussidhennitial calculation of the lodestar and others
in the adjustment to the lodestar. Compatenebrae, L.P. v. Toll Bros, IndNo. C-08-0221 EMC
2011 WL 1334444, at *9-11 (N.D. Cal. April 7, 2011) (initial calculation of lodestar)Ranidiguez
v. Barrita, Inc, 53 F. Supp. 3d 1268, 1287-88 (N.D. Cal. 2014) (requested reduction to lodestqr).
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counsel “should identify the general subject matter of his time expenditures.”), 435. TI
circuit has “generously applied Hensketest of relatedness, holding that claims are ‘rela
if either the facts or the legal theories are the same.” SEa®ebrag2011 WL 1334444, at
*10 (citing Webb v. Sloan330 F.3d 1158, 1169 (9th Cir. 2003)). The Ninth Circuit has

further advised that “the test is whether relief sought on the unsuccessful claim is inter
remedy a course of conduct entirely distinct and separate from [the] course of conduct
rise to the injury on which the relief granted is premised.” Beene v. City of El Seqgundlq
802 F.2d 1131, 1141 (9th Cir. 1986) (internal quotation marks omitted).

Despite the Ninth Circuit’'s generous view of relatedness in general, it has held t
claims were unrelated in a case much like this one. In Outdoor Systems, Inc. v. City O
Mesag 997 F.2d 604, 608 (1993), billboard owners brought suit challenging the validity

city sign codes, alleging that the codes “violated Arizona statutory law, article Il of the

IS

fed

dec

giv

hat

—h

of

Arizona Constitution, and the First, Fifth, and Fourteenth Amendments to the United Siate

Constitution.” The district court held that the code violated the First Amendment by fa
commercial speech over noncommercial speech, but denied the remaining clai®s. 1d,
appeal, the billboard company challenged the district court’s decision to limit fees to w
done on the First Amendment claim, arguing that “all of its claims were interrelated an

it deserves fees for work done on its unsuccessful arguments as well as its successful

/oril

prk
i th

one

Id. at 618. The Ninth Circuit commented that the “imprecise test” for determining whether

claims are related “is particularly difficult to apply in this case, as it arises not so much
an incident or course of conduct, but instead involves, for the most part, a facial challe
[the city’s] sign code.”_ldat 619. The court held that the billboard company’s First
Amendment claim was indeed “distinctly different” from its unsuccessful claimg: Tiue
other challenges brought . . . are obviously distinct from its argument that the original s
code on its face preferred commercial over noncommercial speech.”). Observing that
unsuccessful claims “rest on different legal theories, focus on different aspects of the s
codes, and rely on different facts for support,” the court held that the district court had

abused its discretion in limiting attorneys’ fees to the successful First Amendment clait
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at 619-20.

In its complaint, Citizens included very broadly worded challenges under the Fir
Amendment, equal protection clause, “civil rights violations,” and the right to free speg
under the California Constitution. See gener@iympl. By the filing of the County’s first
summary judgment motion, it was clear that Citizens was pursuing an as-applied chall
under the First Amendment, facial challenges under the First Amendment to five differ
sections of the ordinance, and equal protection challenges to two still different section
Order Granting in Part and Denying in Part County’s Defendant’s Motion for Summary
Judgment at 2, 29-36. While the successful equal protection claim as to section
17.52.520(A) (involving government speakers) involved the same legal theory as the
unsuccessful equal protection claim as to section 17.52.515 (involving grandfathered
billboards), the remaining claims “rest on different legal theories, focus on different asj

of the sign codes, and rely on different facts for support.” GBagdoor System®97 F.2d at

619-20. Citizens’ work on the unsuccessful claims (aside from the unsuccessful equa
protection claim) would not have “aided the work done on the merits of the [successfu
claim].” SeeSchwartz v. Sec. of Health & Human Srvcg3 F.3d 895, 903 (9th Cir.

1995)!? Therefore, the Court concludes that the successful equal protection claim is r¢
to the unsuccessful equal protection claim, but not to the other unsuccessful claims.
Having found most of the claims unrelated, the Court is supposed to disallow fe

attributable to the unrelated claims. $tmnsley 461 U.S. at 434-35. But here there is n

* By the filing of the Cross-Motions, the only igsuleft in the case were Citizens’ continy
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facial challenge under the First Amendment to a now-superseded ordinance section, and the ¢

protection challenges to the two sections. Seger re Cross-Motions at 1-2. The equal proteg
claims were still in the case at that point becalis€County had essentially forgotten to address t
in the opening brief of its first motion, _Sé&xder Granting in Part and Denying in Part Coun
Defendant’s Motion for Summary Judgment at 29-30.

> Citizens’ argument, repeated at the motiearing, that “this case would never have go
to the ultimate summary judgment without Citizens’ other challenges” suggests that the scg
procedural history of the case is a good thing, because it gave Citizens time to eventually|
persuasive equal protection argument. ejaly at 8 (citing Order on Cse-Motions at 18 (“Plaintiffs
argument is more thorough this time. . .”)). But keeping the litigation alive by pursuing nun
unsuccessful claims before finally prevailing onféedent claim does not make the claims relateq
actually involve the merits dhe successful claim. S&ehwartz 73 F.3d at 903. It also consume
number of resources.
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good way to do that: Citizens’ counsel’s billing records do not identify which claims he
working on when._See generalfyrman Decl. Ex. A. When that happens, the Ninth Cirg
instructs that courts are to simply reduce the total amount of time spent to reflect the

plaintiff's limited success. Sé&ebb v. Sloan330 F.3d 1158, 1169 (9th Cir. 2003) (“If it i

impossible to isolate the truly unrelated claims from those related claims, the district c(
should instead reflect that limited success in Herskagcond step: the significance of the
overall relief in relation to the hours reasonably expended on the litigatidn.”).

The Court rejects the County’s invitation to assess the degree of Citizens’ succe
calculating either the number of sections challenged or the number of pages devoted |
claim in Citizens’ briefing._Se®pp’n at 17-18;_McCowrb65 F.3d at 1105 (“district cour
need not be so mechanical as to divide the amount of fees and costs requested by the
of claims . . . [but] should take into account [the plaintiff's] limited success.”); Hentdy
U.S. at 435 n.11 (rejecting “mathematical approach comparing the total number of issy
the case with those actually prevailed upon”). “The result is what matteages v.
Deukmejian 987 F.2d 1392, 1404 (9th Cir. 1992) (quoting HenstdyU.S. at 435)

(emphasis added in Gajes

As discussed above, seapra section I1.B.1.a, this was not Citizens’ desired result.

Citizens did not receive any damages, aside from $1 in nominal damages. Citizens di
receive a permanent injunction allowing it to maintain its signs. After nearly three yeal
litigation, a motion for a temporary restraining order and preliminary injunction (dkt. 11
motion for summary judgment by the County (dkt. 55), cross-motions for summary jud
(dkts. 81, 86), briefing on both the scope of the preliminary injunction (dkts. 45, 47) an

dissolution of the preliminary injunction (dkt. 121), and now a motion for fees (dkt. 126

** This means that the Court’'s determinationmbiether the claims are related or unrelaj
although required by the Ninth Circuit, is somewaeddemic: no matter the answer, the Court’s
step is to determine whether the lodestar is reasonable in relation to the results obtained.
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very little has actually been accomplished. Citizens only prevailed on one'tédter,
which the County voluntarily amended its ordinance to correct the unconstitutional

language—and the amendment did not actually benefit CitiZEnat relief compares quite

unfavorably to Klein810 F.3d at 699—-700, where the plaintiff “gained the relief that he
primarily sought when the challenged law was amended.” The Court does not penaliz
Citizens for failing to receive alif the relief it requested. Sekensley 461 U.S. at 435

n.11; see alsQuesada v. Thomaso®50 F.2d 537, 539-40 (9th Cir. 1988). But it must

recognize that Citizens received almost nothing, aside from nominal damages. Citizer
level of success does not make the hours expended a satisfactory basis for the fee aw
Hensley 461 U.S. at 43%,
In light of the poor results achieved, the Court reduces Citizens’ fee award to 20
what it seeks. “[W]hen faced with a massive fee application the district court has the
authority to make across-the-board percentage cuts either in the number of hours clair
in the final lodestar figure ‘as a practical means of trimming the fat from a fee applicati
Gates 987 F.2d at 1399 (citing N.Y. State Ass’n for Retarded Children v. Catéyr.2d
1136, 1146 (2d Cir. 1983)); but skmreno v. City of Sacrament34 F.3d 1106, 1116 (9t

Cir. 2008) (“if all the district court offers is a conclusory statement that a fee request is
high, then we can't tell if the court is applying its superior knowledge to trim an excess
request or if it is randomly lopping off chunks of the winning lawyer’s reasonably billed
fees.”). The Court has selected 20% of the lodestar—and not less—because the case

present difficult questions, and implicate evolving authority, at the intersection of equa

* As the Court noted previously, it never held that another section of the ordinance,
17.18.130, was unconstitutional, nor granted summary judgment for Citizens on that sect{ormles|
re Cross-Motions at 4 n.5. Citizens succeedegar@venting the County from prevailing as to t
section, but the County then amended that section voluntarily, mooting the claiat. 4|dL3;_se¢
Benton 421 F.3d at 907 (voluntary change in defendamttfgluct might be relevant to reasonabler
of award). Similarly, though Citizens initiallyttained a preliminary injunction, the Court lat
dissolved that injunction when Citizens droppeditallenge to one section and the County amet
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the other._SeMlot. to Dissolve Injunction at 2—3; Motidfiearing. The success attributable to these

earlier skirmishes is minor.

** The Court therefore disagrees with Citizecmunsel, who argued at the motion hearing
Citizens’ was a “modest request.”
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protection and First Amendment law. Sewler on Cross-Motions at 15 (noting that the
“parties are far from clear in their briefing about what legal framework governs”), 21

(questioning whether Ninth Circuit authority remained good law in light of Reed v. Tow
Gilbert, 135 S. Ct. (2015)); Hensle#61 U.S. at 430 n.3. The parties’ need to keep pacq

with rapidly developing case law also impacted the time limitations faced by counsel.
Order on Cross-Motions at 18 n.20 (“The parties’ briefing on summary judgment had b

complete for two weeks when Plaintiffs submitted a Notice of Supplemental Authority

alerting the Court to the Reecision.”);_ Hensley461 U.S. at 430 n.3. But other than the
complexity and evolving nature of the law, the Court does not find that any of the other

Hensleyfactors not already subsumed in the Court’s discu¥dimpact the reasonablenes$

of the award. The case was not particularly undesirable, and there is nothing in the re
relating to the nature of counsel’s relationship with the client or awards in similar casef
SeeHensley 461 U.S. at 430 n.3.
Accordingly, the Court will award Citizens 20% of $190,580, or $38,116, in
attorneys’ fees, as well as costs.
C. Cal. Code of Civil Procedure § 1021.5
Finally, Citizens also seeks fees under California Code of Civil Procedure § 102
SeeMot. at 5. Under that section,
a court may award attorney’ fees to a successful party against one or more
opposing parties in any action which has resulted in the enforcement of an
important right affecting the ﬁubhc interest if: (63 a significant benefit, whether
pecuniary or nonpecuniary, has been conferred on the general public or a large
class of persons, (b) the necessity and financial burden of private enforcement,
or of enforcement by one public entity against another public entity, are such as
to make the award appropriate, and (c) such fees should not in the interest of
justice be paid out of the recovery, if any.
Cal. Civ. Proc. Code § 1021.5. An award under section 1021.5 “is appropriate” if “the
of the claimant’s legal victory transcends his personal interest, that is, when the neces

pursuing the lawsuit placed a burden on the plaintiff out of proportion to his individual {

* SeeMorales v. City of San Rafgéd6 F.3d 359, 363—-64 (9th Cir. 1996), opinion amende
denial of reh’g, 108 F.3d 981 (9th Cir. 1997) (“After making that computation, the district cou
assesses whether it is necessadjast the presumptively reasonable lodestar figure on the bg
the Kerrfactors that are not already subsumed in the initial lodestar calculation.”).
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in the matter.”_In re Conservatorship of Whitl&p Cal. 4th 1206, 1215 (2010) (internal

guotation marks omitted).

There are a number of reasons why an award under section 1021.5 is inapprop

late

here. Chiefly, Citizens nowhere in its motion even seeks to demonstrate that the litigation

“placed a burden” on it “out of proportion to [its] individual interests in the matter.”idSee
To the contrary, Citizens was financially motivated to bring this suit, as it wanted to

eventually rent its signs out for commercial advertisements.C8ewpl. 11 10, 12; Propose

d

Judgment and Permanent Injunction; Pltfs.’ Brief re Status Conference at 5; Opp’n to Moti

to Dissolve Preliminary Injunction; Request for Modified Permanent Injunction at 6-8;
alsoSave Oxnard Shores v. Cal. Coastal Comrm7® Cal. App. 3d 140, 154 (1986)

(holding in case in which “members merely desired to construct residences on their
oceanfront lots,” that “the public benefit, if any, was incidental by comparison to the pu
private advantage for the members” of property owners association). Citizens in its re
brief argues that its having “receive[d] some benefit from the litigation” does not disqua

from recovery under section 1021.5, swply at 9 (citing Saleeby v. State Ba#® Cal. 3d

547 (1985)), but no one suggests that it does. The problem is not that Citizens receivs
“some benefit,” but that Citizens has made no showing that the litigation “placed a bur

on it “out of proportion to [its] individual interests in the matter.” 8ese Conservatorship

of Whitley, 50 Cal. 4th at 1215.

The Court denies fees under section 1021.5.
[ll.  CONCLUSION

For the foregoing reasons, the Court GRANTS the request for nominal damages
one dollar, and awards fees of $38,116 and costs under 42 U.S.C. § 1988.

IT 1S SO ORDERED.

CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE

Dated: March 8, 2017
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