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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 

THOMAS L. DUDNEY, AH-4570, 

Petitioner, 

v. 
 

J. MACOMBER, Warden, 

Respondent. 
 

Case No.  14-cv-02574-CRB  (PR) 
  
ORDER GRANTING MOTION TO 
REOPEN CASE AND LIFT STAY, 
INSTRUCTING CLERK TO FILE 
SECOND AMENDED PETITION, AND 
ISSUING ORDER TO SHOW CAUSE 

(ECF No. 39) 

On February 21, 2017, the court granted respondent’s motion to dismiss petitioner’s First 

Amended Petition for a Writ of Habeas Corpus under 28 U.S.C. § 2254 (FAP) for failure to 

exhaust state judicial remedies as to portions of six of twenty-three claims due to his not fairly 

presenting them to the Supreme Court of California.  And pursuant to the law of the circuit, the 

court gave petitioner the option of either withdrawing his unexhausted claims and proceeding only 

on his exhausted claims, or of dismissing the entire mixed petition and returning to federal court 

with a new petition once all claims are exhausted.  ECF No. 31 at 7 (citing Jefferson v. Budge, 419 

F.3d 1013, 1016 (9th Cir. 2005); Olvera v. Giurbino, 371 F.3d 569, 573 (9th Cir. 2004)).  The 

court also noted that petitioner may be able to obtain a stay if he can show that there was good 

cause for his failure to exhaust the unexhausted claims in state court, and that the claims are 

potentially meritorious.  Id. at 7 n.1 (citing Rhines v. Webber, 544 U.S. 269, 277 (2005)).  

Petitioner moved for reconsideration or, in the alternative, a stay under Rhines so he can properly 

exhaust the unexhausted claims. 

On May 31, 2017, the court denied petitioner’s motion for reconsideration, but granted his 

motion for a stay under Rhines.  ECF No. 37 at 2.  The court instructed the clerk to 

administratively close the case and made clear that “[n]othing further will take place in this matter 
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