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5&#039; Health and Welfare Trust Fund et al v. C. Apari...t Contractor, Inc. et al Doc

Michele R. Stafford, Esqg. (SBN 172509)

Erica J. Russell, Esq. (SBN 274494)
SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

Telephone: (415) 882-7900

Facsimile: (415) 882-9287
mstafford@sjlawcorp.com
erussell@sjlawcorp.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

RUSSELL E. BURNS, et al., Case No.: C14-2755 RS
ORDER
Plaintiffs, NOTICE OF ACKNOWLEDGMENT
V. AND JUDGMENT PURSUANT TO
STIPULATION

C. APARICIO CEMENT CONTRACTOR,
INC., a California Corporation; ANDREW
JOHN APARICIO, an Individual,

Defendants.

E. BURNS, et al. (“Plaintiffs” or “Trust Funflsand against Defendants C. APARICIO CEMEN
CONTRACTOR, INC., a California corporation, ANDREW JOHN APARICIO, an Individy
(collectively referred to hereinafter as “Defendants”), and/or alter egos and/or successa; €
as follows:

1. Defendants entered into the IndepemdeNorthern California Constructior]

Agreement (“Independent Agreement”) with t&perating Engineers Local Union No. 3 of th

Agreement between the Union and the Associ&@ederal Contractors of California (“Mastg
Agreement”). The Independent Agreement and Master Agreement are collectively refer|

hereinafter as the “Bargaining Agreement.” The Bargaining Agreement is still in full focte
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parties hereto, that Judgment Islh& entered in the within action in favor of Plaintiffs RUSSEL

International Union of Operating Engineers,lAEIO (“Union”), which incorporates the Mastef

11

IT IS HEREBY STIPULATED and AGREED (the “Stipulation”) by and between the
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effect.
2. Defendant C. Aparicio Ceme@ontractor, Inc., through its president Andrew Jo

Aparicio, and Individual Deferaht Andrew John Aparicio, acknowledge receipt of the followi

hn

ng

documents in this action: Summons; Complaint; Certificate of Interested Entities or Person

Pursuant to Civil Local Rule 3-16; Dispute Res@n Procedures in the Northern District of

California; Instructions for Completion of ADR Fas Regarding Selection of an ADR Process;

Stipulation and [Proposed Order] SelectiA@R Process; Notice of Need for ADR Phorje

Conference; ADR Certificatioby Parties and Counsel; Ord8etting Initial CaseManagement
Conference and ADR Deadlines; Standing Order Ad Judges of the Northern District of
California; Judge Seeborg’s Standing Order re Initial Case Management; ECF Regis
Information Handout; and Filing Procedures (San Francisco).

3. Andrew John Aparicio, in his capacias RMO/CEO/President of Defendant (
Aparicio Cement Contractor, Inc., hereby confirms that he is authorized to enter intg
Stipulation on behalf ofall Defendants and further confirms that all successors in inte
assignees, and affiliated entities (including, but not limited to parent or other contrq
companies), and any companies with which Defersd@m or merge, if any, shall also be bour
by the terms of this Stipulation as Guarantors. This shall include any additional entities in
Andrew John Aparicio is an officer, owner orgsesses any ownership interest. Defendants
all such entities shall specifically consent to the Court’s jurisdiction in writing at the time ol
assignment, affiliation or purchase, as well as to all other terms herein.

111
111
111
111
111
111
111
111
2.

NOTICE OF ACKNOWLEDGMENT AND JUDGMENT PURSUANT TO STIPULATION
Case No.: C14-2755 RS

P:\CLIENTS\OE3CL\C Aparicio 2\Pleadings\Judgment Pursuant to Stipulation 061714.doc

ratio

A4

this
rest,
lling
d
whic
and

any




© 00 N o o -~ w N P

N N N N DN DN DN NN R R R R R R R R Rl R,
0o N o 0N WN P O W 0N O o dN WwN P o

4. Defendants have become indebted to the Trust Funds as follows:

Work Month Unpaid 20% Liquid. | 10% Interest Total
Contributions | Damages on (through
Reported 5/30/14)
Contributions
February 2014 $6,825.14 $1,325.92 $126.34 $8,277.40
March 2014 $8,495.76 $1,466.98 $78.36  $10,041.10
April 2014 $7,855.87 $1,356.54 $12.99  $9,225.40
Subtotals: $23,176.77 $4,149.44 $217.69
Delinquent Contributions, Interest & Liquidated Damages $27,543.90
Thereon
(2/14-4/14, breakdown above)
10% Liquidated Damages on Prior Late-Paid Contributions $2,246.35
(10/13-1/14)
10% Interest on Prior Late-Paid Contributions $271.07
(12/13-1/14)
Attorneys’ Fees (through 6/16/14 $612.00
Costs (through 6/16/14 $400.00

Total Due: $31,073.32

5. Defendants shattonditionally pay the amount 0$24,677.53 representing all of
the above amounts, less conditionally-waived liquidated damages in the amdk6)896.79
This conditional waiver is expressly condited upon Trustee approval following time
compliance with all of the terms of this Stipulatias,follows:

@) Beginning onJune 25, 2014and on or before the 25th day of each mor

thereafter for a period of twelve (12)omths, through and including May 25, 2015, Defenda
shall pay to Plaintiffs the amount a2 370.00per month;

(b) Payments may be made by joint dheio be endorsed by Defendants pri
to submission. Payments made by joint chetky be applied toward Defendants’ month
stipulated payment provided that the issuer of the joint check is not requesting a relg
exchange for the payment. Joint check payments in which a release is requested may
applied toward Defendants’ monthly stipulatedyment, but shall be deducted from the to
balanced owed under this Stipulation provided glagment is for contributions included in thi

Stipulation;

-3-
NOTICE OF ACKNOWLEDGMENT AND JUDGMENT PURSUANT TO STIPULATION
Case No.: C14-2755 RS

P:\CLIENTS\OE3CL\C Aparicio 2\Pleadings\Judgment Pursuant to Stipulation 061714.doc

nth

nts

DI
ly
ase
not
lal

S




© 00 N o o -~ w N P

N N N N DN DN DN NN R R R R R R R R Rl R,
0o N o 0N WN P O W 0N O o dN WwN P o

(c) Defendants shall have the right to increase the monthly payments at any
time and there is no penalty for prepayment;

(d) Payments shall be applied first tmpaid interest and then to unpald
principal. The unpaid princip&lalance shall bear interest frdviay 31, 2014, at the rate of 10%
per annum in accordance with the Bargaimhggeement and Plaintiffs’ Trust Agreements;

(e) Checks shall be made payable to @perating Engineers Trust Funds,

and delivered on or before each due date khkle R. Stafford, Esg. at Saltzman & Johnson Lpw

Corporation, 44 Montgomery Street, Suite 2110 Bencisco, California 94104, or to such other

address as may be specified by Plaintiffs;
() At the time that Defendants make their eleventhi™jistipulated payment,
Defendants may submit a written request for waiver of liquidated damages directed to the|Boa
of Trustees, but sent to Saltzman and Johriisaw Corporation with their eleventh {)Ipayment.
Such waiver will not be considered untihca unless all other amounts are paid in full apd
Defendants’ account is otherwise current;
(9) Prior to the last payment pursuanthe Stipulation, Plaintiffs shall advise

Defendants in writing, by email toyreer@aparicioconcrete.comas to the final amount due),

including additional interest and all additional attorneys’ fees and costs incurred by Plaintjffs ir
connection with the collectionnd allocation of the amounts owed to Plaintiffs under this
Stipulation. Defendants shall pall additional interestattorneys’ fees and costs regardless |of
whether or not Defendants default herein. Addidonal amounts due pursuant to the provisians
hereunder shall also be paid in full with the final stipulated payment due on May 25, 2015; ahd
(h) Failure to comply with any of thabove terms shall cotitsite a default of
the obligations under this Stipulatiand the provisions of 11 shall apply.
6. In the event that any check is not timely submitted or fails to clear the bank,| or is
unable to be negotiated for any reason for witlefiendants are responbDefendants shall be

considered to be in default of the Judgment entered. If this occurs, Plaintiffs shall make a jwritte

demand to Defendants, by regular mail and emaigteer@aparicioconcrete.coro cure said

defaultwithin seven (7) days of the date of the notice from Plaintiffs. If caused by a failed
-4-
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check, default will only be cured hihe issuance of a replacemeashier's checkdelivered to
Saltzman and Johnson Law Corparatwithin the seven (7) day cure period. If Defendants elect
to cure said default, and Plaintiffs elect to accept future paynahssich future payments shall
be made by cashier's cheek Plaintiffs’ request In the event default is not cured, all amounts

remaining due hereunder shall be dnd payable on demand by Plaintiffs.

7. Beginning with contributions due for hours worked by Defendants’ employees

during the month oMay 2014, due on June 15, 2014 and delinquémit received by the Trust

Funds on June 25, 2014, and for every monthetifear until this Judgment is satisfied

Defendants shall remain current in contributionsdue to Plaintiffs under the current Collectivie
Bargaining Agreement and under all subsequerieGive Bargaining Agreements, if any, and

the Declarations of Trust as amended.

Defendants shall fax or email_a copy of their contribution report for each month, togethel

with a copy of that payment check, Michele R. Stafford and Alicia Rutkowski at 415-882-9287

or to mstafford @sjlawcorp.corand arutkowski@sjlawcorp.copprior to sending the payment t

O

the Trust Fund office.
Failure to comply with these terms shall ditnge a default of the obligations under thjs
Agreement and the provisions of § 11 shall apply.

8. Defendants shall make full disclosure af jobs on which they are working by

L

providing Plaintiffs with an ongoing and updatist of jobs including, but not limited to, the
name and address of the job, the start aodnpletion dates, the identity of General
Contractor/Owner/Developer, aray providing certified payroll if it is a public works job|
Defendants shall submit said updated list on or before the last day of the month either by

email to both mstafford@sjlawcorp.comand arutkowski@sjlawcorp.com, or by facsimile to

Michele R. Stafford and Alicia Rutkowski at 415-882-9287This requirement remains in ful

force and effect regardless of whether or Bafendants have ongoing work. In this event,

Defendants shall submit a statement stating that there are no current jobs. A blank job repart fo

is attached hereto for Defendants’ usezaRibit A. To the extent that Defendants are working

on a Public Works job, or any other job for which Certified Payroll Reports are required,
-5-
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copies of said reportswill be faxed or emailed to Michele R. Stafford and Alicia Rutkowski at

415-882-9287 or mstafford@slawcorp.com and arutkowski@sjlawcorp.com concurrently with

their submission to the general contractor, owner, or other reporting agency at Plaintiffs’
request.

Failure by Defendants to timeubmit updated job lists shalbnstitute a default of the
obligations under this agreement, which Defertglashall be permitted toure within seven (7)
days’ written notice from Plaintiffs to Defendants.

9. Audit: Should the Trust Funds request anitiofl Defendants’ payroll records ir
order to confirm proper repiomg and payment of contributions pursuant to the Bargain
Agreements, any failure by Defendants to comply with said request shall constitute a defaul
obligations under this Agreement, which Defendahtsll have ten (10) days to cure from rece
of written notice from Plaintiffs.

(@) In the event that amounts are fouhge on audit, Plaintiffs shall send

written demand to Defendants, by regular mail and emalrieer@aparicioconcrete.corfor

payment in full of the amounts found due in the audit, including a full copy of the audit repo
any findings, including contributions, liquidateamages, interest and audit fees owed.

(b) Defendants will be provided with ten (10) days in which to review the al
and provide evidence to contest the findings.thim event that Defendants do not agree with
total found due, Plaintiffs shall gvide any additional informatioor clarification requested by
Defendants in writing within terf10) days of the request therefor, or as soon as reasor
possible, and Defendants’ time to respond to the audit report or comply with pay
requirements shall then run from the time thatebdants receive Plaintiffs’ response. Once t
ten (10) day review period expires, in the evatt the audit is not contested, payment in f
shall be delivered to Michele R.&ford at the address provided above.

(© If the audit is contested, and fBedants provide documentation in suppd
of the dispute, Defendants shall be notified as to whether revisions will be made to the a
revisions are not made, payment will be immediately due.

(d) If revisions are made to said audit as a result of the dispute, payment

-6-
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of the revised amount shall be dugthin ten (10) days of Oendants’ receipt of the revise(

billing.

==

(e) If Defendants are unable to make payment in full, Defendants may submit &

written request to revise thisidgment, modifying the paymeplan (by monthly amount and/of

payment term), to add the amounts found due iratht to this Judgment, subject to the terr
herein. If the Judgment is so revised, Def@nts shall execute the Amended Judgment
Amendment to Judgment within ten (10) dagk Plaintiffs’ preparation of said Amende
Judgment or Amendment to Judgment. Failure to execute the revised agreement shall con
default of the terms herein.

)] Failure by Defendants to submit either payment in full or a request to

the amounts due to this Judgment within ten @)s of the date due per the terms written abg

shall constitute a def#éwf the obligations under this agment. All amounts found due on audi

shall immediately become part of this Judgment.

10. Failure to comply with_any of the abowerms shall constitute a default of th
obligations under this Stipulation and the provisioh§ 11 shall apply. Any unpaid or late-pai
contributions, together with 20%guidated damages and 10% per annum interest accrued o
contributions shall be added to amelcome a part of this Judgmemd subject to the terms hereil
Plaintiffs reserve all rights adable under the applicable Bargimig Agreement and Declaration
of Trust of the Trust Funds for collection of current and future contributions, and for
additional past contributions notcluded herein as may be detémed by Plaintiffs, pursuant tg
employee timecards or paystubs, by audit, or other means, and the provisions of this agreet
in addition thereto. Defendants speciligavaive the defense of the doctrines judicataas to
any such additional amounts determined as due

11. In the event that Defendants fail tokmaany payment required under § 5 above,
otherwise default on any of their obligations as itkdan this Stipulation, and such default is n
timely cured, the following will occur:

(@) The entire balance §&31,073.32as specified in § 4 above, plus interes
but reduced by principal payments receiviedm Defendants, in addition to any unpa
7-
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contributions then due plus 208quidated damagesd 10% per annum interest on the unpaid
late-paid contributions, shall be immediately due and payable, together with any attorney
and costs incurred during the term of this Stipulation;

(b) A Writ of Execution may be obtained against Defendants without fur
notice to Defendants, in the amount of theaidgalance plus any additional amounts due un
the terms herein. Such Writ of Execution nizy obtained solely upon declaration by a dd
authorized representative of Plaintiffs setting forth any payment theretofore made by or on
of Defendants and the balance due awithg as of the date of default;

(©) Defendants waive any notice of Entry of Judgment or of any Request
Writ of Execution upon default, and expressly waive all rights to stay of execution and a
The declaration or affidavit of a duly authorized representative of Plaintiffs as to the balang
and owing as of the date of default shall be sufficient to secure the issuance of a \|
Execution, without notice to Defendants; and

(d) Defendants shall pay all additional attorneys’ fees and costs incurre
Plaintiffs in connection with the collection aatlocation of the amounts owed by Defendants
Plaintiffs under this Stipulation, whHedr or not a default occurs herein.

12.  Any failure on the part of Plaintiffs to take any action against Defendant
provided herein in the event of any breach ofgtwvisions of this Stipulation shall not be deem
a waiver of any subsequent breach by Defendants of any provisions herein.

13. The parties agree that any payments made pursuant to the terms of this Ju

shall be deemed to have been made in th@argicourse of business provided under 11 U.S.C.

Section 547(c)(2) and shall not be claimeddgfendants as a preference under 11 U.S.C. Seq
547 or otherwise.

14. Should any provision of this Stipulation declared or determined by any court
competent jurisdiction to be illegal, invalid, or unenforceable, the legality, validity,
enforceability of the remaining parts, terms or provisions shall not be affected thereby an
illegal, unenforceable or invalid part, term, or provision shall be deemed not to be part ¢
Stipulation.

8-

NOTICE OF ACKNOWLEDGMENT AND JUDGMENT PURSUANT TO STIPULATION
Case No.: C14-2755 RS

P:\CLIENTS\OE3CL\C Aparicio 2\Pleadings\Judgment Pursuant to Stipulation 061714.doc

or

5’ fee

her
der
ly
beh:

for a
hpea
re du

Vrit

d by

S as

1%
o

dgme

tion

Of
and
d sa

of thi




© 00 N o o -~ w N P

N N N N DN DN DN NN R R R R R R R R Rl R,
0o N o 0N WN P O W 0N O o dN WwN P o

15. This Stipulation is limited to the agreement between the parties with respect
unpaid and delinquent contributioasd related sums enumeratestein, owed by Defendants t
Plaintiffs. This Stipulation does not in any manner relate to withdrawal liability claims, if
Defendants acknowledge that Pldfistiexpressly reserve their rigto pursue withdrawal liability

claims, if any, against Defendants and all tbéir control group members, as provided |

to th

any.

Py

Plaintiffs’ Plan Documents, Trust Agreements incorporated into the Bargaining Agreement, an

applicable laws and regulations.

16. This Stipulation contains all of therms agreed by the parties and no oth

ner

agreements have been made. Any changes to this Stipulation shall be effective only if made

writing and signed by all parties hereto.
17. This Stipulation may be executed iryarumber of counterparts and by facsimil
each of which shall be deemed an original dhdfavhich shall constitut¢he same instrument.
18. Defendants represent and warrant that theeye had the opportunity to be or ha
been represented by counsel of their own chapsinconnection with @ering this Stipulation
under the terms and conditions set forth herein,ttieyt have read this Stipulation with care a
are fully aware of and represent that they emtter this Stipulation volutrily and without duress.
111
111
111
111
111
111
111
111
111
111
111
111
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19. The parties agree that the Court shall retain jurisdiction of this matter unti
Judgment is satisfied.

Dated: June 25, 2014 C. APARICIO CEMENT
CONTRACTOR, INC.

By: IS/
Andrew John Aparicio
RMO/CEOQO/President of Defendant

Dated: June 25, 2014 ANDREW JOHN APARICIO

By: IS/
Andrew John Aparicio, Individually

Dated: July 2, 2014 OPERATING ENGINEERS LOCAL
NO. 3 TRUST FUNDS

By: IS/
David E. Hayner
Collections Manager for Plaintiffs

Dated: July 7, 2014 SALTZMAN AND JOHNSON LAW
CORPORATION

By: IS/
Erica J. Russell
Attorneys for Plaintiffs

IT IS SO ORDERED.
IT IS FURTHER ORDERED that the calendar in this matter is vacated, and that the Cour
retain jurisdiction over this matter.

Dated: 7/711 , 2014

this

[ sha

UNITED STATES DISTRICT COURT JUDGE
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EXHIBIT A |

JOB REPORT FORM

*** Updated report must be faxed to Michele R. Stafford, Esq., at (415) 882-9287
on the last business day of each month ***

Employer Name: C. APARICIO CEMENT CONTRACTOR, INC.

Report for the month of , 20__ Submitted by:
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Project Name:

Project Address:

General Contractor:

General Contractor
Address:

General Contractor

Proiect Manaaer

Telenhone #: Name;

Proiect Manaaer Proiect Manaaer
Telenhone #: address;
Contract #: Contract Date:

Total Contract Value:

Work Start Date:

Work Completior
Date:

Project Bond #:

Surety:

Project Name:

Project Address:

General Contractor:

General Contractor
Address:

General Contractor

Proiect Manaaer

Telephone #: Name:

Proiect Manaaer Proiect Manaaer
Telephone #: address;
Contract #: Contract Date:

Total Contract Value:

Work Start Date:

Work Completior
Date:

Project Bond #:

Surety:

*** Attach additional sheets as necessary ***
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