Marotz v. City and County of San Francisco et al
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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

WILLIAM LEON MAROTZ, Case No. 14-cv-02958 NC

Plaintiff, REFERRAL FOR
REASSIGNMENT WITH
V. RECOMMENDATION TO

DISMISS CASE
CITY OF SAN FRANCISCO, SAN
FRANCISCO POLICE DEPARTMENT,
POLICE CHIEF GREG SUHR,
COMMANDER ROBERT O’SULLIVAN,
POLICE OFFICERS864)(552)(1732)(165)
(2323) (1013), TONE GREETY, PERRY,
YAMAMOTO, AND SAN FRANCISCO
DISTRICT ATTORNEYS OFFICE,

Defendants.

On December 11, 2014, defemds filed a motion to disiss pro se plaintiff William
Marotz’s first amended complaint. Dkt. N&0. When Marotz feed to respond to
defendants’ motion by the Decbar 29, 2014, deadline agjtered by the local rules, the
Court issued an order givindarotz until January 14, 201t file an opposition or a
statement of nonopposition, and to show causg this action should not be dismissed.
Dkt. No. 32. The order explaidehat Marotz’s failure to rg®nd will result in dismissal ¢
this case with prejudiceld. Marotz has not respondedttee motion to dismiss or the
Court’s order to show cause.

Accordingly, the Court finds that it is appragde to dismiss this case for failure to

follow the local rules, Court orders, and for failure to prosecute. “District courts have
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inherent power to control their dockets andy impose sanctions, including dismissal, i
the exercise of that discretionQOliva v. Qullivan, 958 F.2d 272, 273 (9 Cir. 1992). The
district court’s inherent power includes the powedismiss a case awsponte for lack of
prosecution.See Hernandez v. City of EI Monte, 138 F.3d 393, 40(®th Cir. 1998)see
also Ghazali v. Moran, 46 F.3d 52, 53 (9th Cir. 1995) (“ihae to follow a district court’s
local rules is a proper guod for dismissal.”). Imdendersonv. Duncan, 779 F.2d 1421,
1423 (9th Cir. 1986), theinth Circuit set forth five factorBr a district court to consider

before resorting to the penalby dismissal: “(1) the publis interest in expeditious

resolution of litigation; (2) the aot's need to manage its docket; (3) the risk of prejudice to

the defendants; (4) the pubpolicy favoring disposition of cases on their merits; and (5)

the availability of less drastic sanctiongzurthermore, although the Court construes
pleadings liberally in favor gbro se litigants, they are badiby the rules of procedure.
Ghazali, 46 F.3d at 54.

Here, the public’s interest in expeditiogsolution of litigationthe Court’s need to

manage its docket, and the risk of prejedic the defendants all weigh in favor of

dismissal. This is the second of three simaarsuits Marotz has filed against the City and

County of San Franciscand its employeesSee Dkt. No. 30 at 3Marotzv. City of San
Francisco and others, No. 13-cv-01677 DMRMarotz v. City and County of San Francisco,
and others, No. 14-cv-04494 JCS. The first cagas dismissed and the dismissal was
affirmed on appeal. No. 13-@1677 DMR, Dkt. No. 116. In this case, the Court gave

Marotz additional time to filan opposition or a statementrainopposition to the motion

dismiss and warned him that faduto respond will result in dismissal with prejudice. Dkt.

No. 32. The Court’s order was served onrddza by mail and email. Dkt. No. 32-1.
Despite this notice of the potential consequences, Marotz didspaine to the Court’s
order. The Court finds that less drastic si@ns are not available and that, despite the
public policy favoring disposition of cases their merits, the balance of the relevant
factors weighs in favor of dismissal.

Marotz, and defendants th&yCand County of San Frarsdo, Chief Greg Suhr and
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CaptainRobet O’Sullivan have consered to the juisdiction d a UnitedStates Magstrate
Judge uder 28 US.C. 8§ 636€). Dkt. Nos. 6, 14, 3. Howeve, defendat Officers864,
552, 182, 165, 223, 1013,Toney, Grety, Perry,and Yamanoto have ot conserad.
Thosedefendantspecially apeaed andnoved todismiss thecomplainton the bas that
the Cout lacks jursdiction aver them ashey weramproperlyserved. Bt. No. 30.
Becaus not all paties have onsented,n the abudance of cation, thismatter will be
reassiged to a Digrict CourtJudge. Tle Court REEOMMENDS that tle District Court
DISMISS this cas&VITH PREJUDICE.

Any party may object b this reconmendatio under Fedral Rule ¢ Civil Procedure
72(b)(2 within fourteen daysfter beingserved wih a copy.

IT IS SO RDERED.

Date: Januar 23, 2015

Nathanael M.Cousins
United StatedagistrateJudge
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