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rin Auto & Home Insurance Company et al

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MICHAEL WALKER,
Plaintiff,

V.

UNITRIN AUTO & HOME INSURANCE
COMPANY, et al.,

Defendants.

Case No.14-cv-03161-EMC

Doc. 1

ORDER RE COURT’'S PROPOSED

JURY INSTRUCTIONS
Docket No.

The Court’s proposed jury instructions are ogjuced below. Any party wishing to object

or otherwise comment on the Court’s proposed ijusyructions is ordered to file objections or

comments by March 25, 2016.

IT 1S SO ORDERED.

Dated: March 21, 2016

/L

EDWATE WM. CIEN
United States District Judge
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PRELIMINARY JURY INSTRUCTIONS

JURY INSTRUCTION NO.
DUTY OF JURY

Ladies and gentlemen: You are now the jurthis case. It is myuty to instruct you on
the law.

These instructions are prelinairy instructions to help you darstand the principles that
apply to civil trials and to help you understand the evidence as you listen to it. You will be
allowed to keep this set throughoue tinial to which to refer. Thiset of instructions is not to be
taken home and must remain in the jury room wy@nleave in the evenings. At the end of the
trial, 1 will give you a final set of instructions. ift the final set of instructions which will govern
your deliberations.

You must not infer from these instructionsfaam anything | may saor do as indicating
that | have an opinion regarding thedmnce or what your verdict should be.

It is your duty to find the facts from alléhevidence in the case. To those facts you will
apply the law as | give it to you. You muslidev the law as | give it to you whether you agree
with it or not. And you must not be influenckey any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you nbeside the case solely on the evidence befor

you. You will recall that yoiook an oath to do so.

In following my instructions, you must foloall of them and not single out some and

ignore others; they are all important.

Authority: 9th Cir. Model CiviJury Instriction No. 1.1A.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CLAIMS AND DEFENSES

To help you follow the evidence, | will giweu a brief summary of the positions of the
parties:

Defendant Financial Indemnity Companguned Plaintiff Michael Walker, under an
automobile policy, for his vehicles. On May 22, 2011, Plaintiff Michael Walker's vehicle was
reported stolen to Financial Indemnity Compaaintiff Michael Walker alleges Defendant
Financial Indemnity Company failed to properly investigate the claim and unreasonably refus
pay the claim. Defendant Financial Indemr@tympany denies theskemations and alleges
Michael Walker refused to cooperate withirtgestigation of the claim and that Financial
Indemnity Company was prejudate Plaintiff Michael Walker @ims damages for the value of
the vehicle, for attorney fees, for mental asgwand emotional distress, and punitive damages.

Defendant Financial Indemnity Company aenit breached the term of the insurance
contract by denying Walker's alaiand contends it did not withttbpolicy benefits unreasonably

or without proper cause. It also digps Walker's claims for damages.
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JURY INSTRUCTION NO.
BURDEN OF PROOF — PREPONDERANCE OF THE EVIDENCE

When a party has the burden of proof ag aelaim by a preponderance of the evidence, if
means you must be persuaded by the evidence thaldim is more probapltrue than not true.

You should base your decision on all of thelence, regardless of which party presenteg

Authority: 9th Cir. Model Gril Jury Instuction No. 1.3.

Court Notes: The parties havépsiiated to this instruction.

Although the parties have stipulated to thistruction, Mr. Walkehas also asked the
Court to give an additional instruction on thedrn of proof/preponderancé the evidence — one

that comes from CACISee Prop. Jury Instructions at 11. CACI 200 provides as follows:

A party must persuade you, by the evidence presented in court, that

what he or she is required to prasenore likely to be true than not
true. This is referred tas “the burden of proof.”

After weighing all of the evidese, if you cannot decide that
something is more likely to be trtiean not true, you must conclude
that the party did not prove it. oy should consider all the evidence,
no matter which party produced the evidence.

In criminal trials, the prosecutianust prove that the defendant is

guilty beyond a reasonable doubt. But in civil trials, such as this
one, the party who is required poove something need prove only
that it is more likely to be true than not true.

CACI 200. The Court does not see the needue hoth the Ninth Circaimodel instruction and

CACI 200.




For the Northern District of California

United States District Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Authority: 9th Cir. Model Gril Jury Instuction No. 1.4.

Court Notes: The parties havépsiiated to this instruction.

Although the parties have stipulated to thistruction, the clear-andsnvincing burden of
proof seems to be at issue only because ofM¥ker’s claim for punitive damages. See Cal.
Civ. Code § 3294(a) (providing that, “[in an axtifor the breach of an obligation not arising
from contract, where it is proven by clear andwocing evidence that the defendant has been
guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may rec
damages for the sake of example and by wagyafshing the defendant”)Assuming bifurcation,
the Court shall not give the insttion as part of the preliminany final instructions during the
liability phase of trial. If the issue of punitive damages is presented to the jury, the Court will
an instruction as setffitn in the instruction regarding punitive damages.

The Court also notes that, similar to abdve, Walker has asked the Court to give the
CACI instruction on clear and convincing eviden&ee Prop. Jury Instructions at 14. CACI 201
provides: “Certain facts must be proved bgaczland convincing evidea, which is a higher
burden of proof. This means the party must petsyau that it is highly mbable that the fact is
true. | will tell you specifically with facts must be proved by clear and convincing evidence.”
CACI 201. The Court does not see the needue hoth the Ninth Circaimodel instruction and

CACI 201.

ovel

give




For the Northern District of California

United States District Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JURY INSTRUCTION NO.
WHAT IS EVIDENCE

The evidence you are to consider @cidling what the facts are consists of:

1. the sworn testimony of any witness;
2. the exhibits which are received into evidence; and
3. any facts to which the lawyers have agreed.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.6.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
WHAT IS NOT EVIDENCE

In reaching your verdict, you may consider ottilg testimony and exhibits received into
evidence. Certain things are not evidence, anodnyay not consider them in deciding what the

facts are. | willist them for you:

(1) Arguments and statements by lawyers are not evidence. The lawyers are not witnesse

What they have said in their opening statemdwifl,say in their] closing arguments, and at othe
times is intended to help you inpeet the evidence, but it is hevidence. Ithe facts as you
remember them differ from the way the lawyerséhatated them, your memory of them controls

(2) Questions and objections by lawyers areewvalence. Attorneys have a duty to their
clients to object when they leve a question is improper undeettules of evidence. You should
not be influenced by the objeati or by the court’s ruling on it.

(3) Testimony that has been excluded ocleen, or that you have been instructed to
disregard, is not evidence and must notdreslered. In additioeometimes testimony and
exhibits are received only farlimited purpose; when | giveelimiting instruction, you must
follow it.

(4) Anything you may have seen or heatten the court was not in session is not

evidence. You are to decide the caselgae the evidence received at the trial.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.7.
Court Notes: The parties have stigeld to this instruadin. In light of thisstipulated instruction,
the Court shall not give thestruction (proposed by FIC) reging arguments of counsel not

being evidence of damageSee Prop. Jury Instructionst 79 (citing CACI 3925).

[
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JURY INSTRUCTION NO.
EVIDENCE FOR A LIMITED PURPOSE

Some evidence may be admitted for a limited purpose only.

When [ instruct you that an item of egitce has been admitted for a limited purpose, yo

must consider it only for thdimited purpose and for no other.

Authority: 9th Cir. Model Civil Juy Instruction M. 1.8 (modified).

Court Notes: The parties have stipulated toitmsgruction. As the Court shall be giving the
instruction as part of the prelimary instructions, the Court hasieken the last paragraph in the
instruction. If requested, ti@ourt may give the instructidmefore or during testimony if

appropriate.
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JURY INSTRUCTION NO.
DIRECT AND CIRCUMSTANTIAL EVIDENCE

Evidence may be direct or circumstantial. Diregdence is direct proaf a fact, such as
testimony by a witness about what that witnessonally saw or heard or did. Circumstantial
evidence is proof of one or more fafrtsm which you could faid another fact.

By way of example, if you wake up in the miong and see that the sidewalk is wet, you
may find from that fact that rained during the night. However hat evidence, such as a turned
on garden hose, may provide a different exgdiandor the presence of water on the sidewalk.
Therefore, before you decide that a fact lesn proved by circumstial evidence, you must
consider all the evidenae the light of reason, expgence, and common sense.

You should consider both kinds of evidendéhe law makes no distinction between the
weight to be given to either direct or circumsianevidence. It is foyou to decide how much

weight to give to any evidence.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.9.
Court Notes: The parties havepstiated to this instruction. Th@ourt has modified the parties’
stipulated instruction — mowpecifically, to include the exnple regarding circumstantial

evidence. That example comes from the Ni@ircuit model jury instruction comments.
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JURY INSTRUCTION
RULING ON OBJECTIONS

There are rules of evidence that control what can be received into evidence. When a
lawyer asks a question or offers an exhibit exalence and a lawyer on thther side thinks that
it is not permitted by the rules of evidence, taatyer may object. If | overrule the objection, the
guestion may be answered or thénibit received. If sustain the objection, the question cannot
be answered, and the exhibit cannot be receiVédenever | sustain aybjection to a question,
you must ignore the question and must nosgwehat the answer might have been.

Sometimes | may order that evidence be stnckom the record and that you disregard o
ignore the evidence. That means that when yeuwleciding the case, yoaust not consider the

evidence that | told you to disregard.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.10.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CREDIBILITY OF WITNESSES

In deciding the facts in this case, you nhaye to decide which testimony to believe and
which testimony not to believe. You may believe gtling a witness says, or part of it, or none
of it. Proof of a fact does not necessarily aepen the number of witsses who testify about it.

In considering the testimony of amytness, you may take into account:

(1) the opportunity and ability ahe witness to see or hearkorow the things testified to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outoeof the case and any bias or prejudice;

(5) whether other esdence contradicted ¢hwitness’s testimony;

(6) the reasonableness of the witnesssrteny in light of all the evidence; and

(7) any other factors & bear on believability.

The weight of the evidence as to a fdoés not necessariliepend on the number of

witnesses who testify about it.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.11.

Court Notes: The parties havepstiated to this instruction.
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JURY INSTRUCTION NO.
CONDUCT OF THE JURY

| will now say a few words about your conduct as jurors.
First, keep an open mind throughout the taall do not decide what the verdict should b
until you and your fellow jurors have completed ydetiberations at the end of the case.
Second, because you must decide this casel loardye on the evidence received in the cas
and on my instructions as to the law thgplées, you must not be exposed to any other
information about the case or to the issuasvibives during the course of your jury duty. Thus,
until the end of the case onless | tell you otherwise:
Do not communicate with anyone in any way and do not let
anyone else communicate with youainy way about the merits of
the case or anything to do with it. This includes discussing the case
in person, in writing, by phone or etemnic means, via e-mail, text
messaging, or any Internet clnabm, blog, Web site or other
feature. This applies to commauaating with your fellow jurors until
| give you the case for deliberai, and it applies to communicating
with everyone else including yotamily members, your employer,
the media or press, and the peapislved in the tial, although you
may notify your family and your employer that you have been
seated as a juror in the case. Biugpu are asked or approached in
any way about your jury service anything about this case, you
must respond that you have beedered not to discuss the matter
and to report the contact to the court.
Because you will receive all the evidence and legal
instruction you properly may congidto return a verdict: do not
read, watch, or listen to any neasmedia accounts or commentary

about the case or anything to do with it; do not do any research, such
12
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as consulting dictionaries, seairgdpthe Internet or using other
reference materials; and do notkmany investigation or in any
other way try to learn about the case on your own.

The law requires these restrictions to enslueeparties have a famal based on the same
evidence that each party has had an opportunitgdoeas. A juror who violates these restriction
jeopardizes the fairness of these proceedings| aamistrial could resuthat would require the
entire trial process to start overf any juror is exposed to gutside information, please notify

the court immediately.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.12.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
NO TRANSCRIPT AVAILABLE TO JURY

During deliberations, you will have to maykeur decision based on what you recall of the
evidence. You will not have a transcript of the trial. | urge you to pay close attention to the
testimony as it is given.

If at any time you cannot hear or see tlstingony, evidence, questions or arguments, let

me know so that | can correct the problem.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.13.
Court Notes: FIC has offered thisstruction. The Court shall gitae instruction. It is one that
the Court typically gives, as notedits pretrial order. Althogh Mr. Walker appears to dispute

the need for this instruction, he has not explained why.
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JURY INSTRUCTION NO.
TAKING NOTES

If you wish, you may take notes to help you rember the evidence. If you do take notes
please keep them to yourself until you and yolloejurors go to the juryoom to decide the
case. Do not let note-taking distract you. Wiiea leave, your notes should be left in the
envelopes in the jury room. No one will read yoates. They will be destroyed at the conclusid
of the case.

Whether or not you take notes, you shoulg o& your own memory of the evidence.
Notes are only to assist your memory. You stiaudt be overly influenceby your notes or those

of your fellow jurors.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.14.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
BENCH CONFERENCES AND RECESSES

From time to time during the trial, it mé#gcome necessary for me to talk with the
attorneys out of the heag of the jury, either by having a cordace at the bench when the jury is
present in the courtroom, or by calling a recd3gase understand that while you are waiting, w:
are working. The purpose of tleesonferences is not to keepenaant information from you, but
to decide how certain evidence is to be treatetbuthe rules of evidence and to avoid confusior
and error.

Of course, we will do what we can to keep ttumber and length of these conferences tg
minimum. | may not always grant an attorneggquest for a conference. Do not consider my
granting or denying a request for a conferencengsralication of my opinion of the case or of

what your verdict should be.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.18.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
OUTLINE OF TRIAL

Trials proceed in the following way: Firsaeh side may make an opening statement. A
opening statement is not evidence. It is singplyoutline to help you understand what that party

expects the evidence will show. A partyh@ required to make an opening statement.

The plaintiff will then present evidence, and counsel for the defendant may cross-exaimine

Then the defendant may present evidence candsel for the plaintiff may cross-examine.
After the evidence has been presented, | wallrirct you on the law that applies to the cag
and the attorneys will make closing arguments.

After that, you will go to the juryoom to deliberate on your verdict.

Authority: 9th Cir. Model Gril Jury Instuction No. 1.19.

Court Notes: The parties havépsiiated to this instruction.
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INSTRUCTIONS DURING TRIAL

JURY INSTRUCTION NO.
STIPULATIONS OF FACT

The parties have agreed to cartiacts that will be read tpou. You should therefore treat

these facts as having been proved.

The stipulated facts are as follows:

FIC issued California Private Passemeto Policy no. FCFIPP3472761-00 to named
insured Michael Walker for the policy period February 23, 2011 to August 23, 2011. T
policy provided coverage for a 2000 Rover (“Insted Vehicle”).

The policy originally provided only liability coverage.

On March 9, 2011, plaintiff purchased aduiil coverage under “Part D — Coverage For
Damage to Your Auto.”

The policy states, under “Part IV — Car Dgma that FIC will “pay for loss to your
insured car . . . not caused by collision.”

The policy also states that “[n]o coage will be provided to any person who has
knowingly concealed or misrepresented any nedtéact or circumstance, or engaged in
fraudulent conduct, in connection with the presentation or settlement of a claim.”

The policy also states that FIC “may voigtholicy for fraud or misrepresentation even
after the occurrence of an accident or IoBBis means that we will not be liable for any
claims or damages, whichowld otherwise be covered.”

The policy states that a person makingaarcfor coverage undéehe policy must (1)
“[c]ooperate with [FIC] and assti us in any matter concengj a claim or suit” and (2)
“[s]Jubmit to examinations under oath by gmrson named by [FIC], as often as may
reasonably be required, at any reasonabie tind place that [E] so designate[s].”

The policy states that FIC “may not be suatéss there is full compliance with all of the

terms of this policy.”
18
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9. Tashell Mitchell was the regiséel owner of the Insured Vehicle.

Authority: 9th Cir. Model Civil Juy Instruction M. 2.2 (modified).
Court Notes: As stated in the Court’s final prtdonference order, ti@ourt intends to include
the parties’ statement of undisputed facts (as provité#te joint pretrial onference statement) as

a jury instruction.
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JURY INSTRUCTION NO.
DEPOSITION IN LIEU OF LIVE TESTIMONY

A deposition is the sworn testimony a witness taken before trial. The witness is placec

under oath to tell the truth and lawyers for epalty may ask questions. The questions and

answers are recorded-

——The deposition-of {witnessl was-takenfdate}. You should consider deposition

testimony, presented to you in court in lieu o&ltestimony, insofar as possible, in the same waly
as if the witness had been present to testify.
Do not place any significance on the behawiotone of voice of any person reading the

guestions or answers.

Authority: 9th Cir. Model Gril Jury Instuction No. 2.4.
Court Notes: The parties havepstiated to this instruction. Begse neither party seems to have
identified a witness who will testify as part of its case-in-chief by deposition ioalyirf lieu of

live testimony), the Court has eliminated mwéhhe language in the model instruction.

20




For the Northern District of California

United States District Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JURY INSTRUCTION NO.
IMPEACHMENT EVIDENCE — WITNESS

The evidence that a witness, e-g--has-beewieted-of-a—crime, lied under oath on a prior

occasion, may be considered, along with all othetesmce, in deciding whether or not to believe

the witness and how much weight to give to the testimony afitiness and for no other purpose

Authority: 9th Cir. Model Gril Jury Instuction No. 2.8.
Court Notes: The parties havepstiated to this instruction. TH@ourt has modified the parties’
stipulated instruction because the Court shallbe admitting evidence of Mr. Walker’s past

crimes. The Court may need to modify thistinction depending on thercumstances at trial.
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JURY INSTRUCTION NO.
USE OF INTERROGATORIES OF A PARTY

Evidence will now presented to you in the formaatwers of one of the parties to written
interrogatories submitted by the other side. €lmsswers have been given in writing and under
oath, before the actual trial, in responsguestions that were submitted in writing under
established court proceduresouwrshould consider the answersdfar as possible, in the same

way as if they were made from the witness stand.

Authority: 9th Cir. Model Gril Jury Instuction No. 2.10.
Court Notes: The parties havepstiated to this instruction. THe&ourt shall give this instruction
only if a party relies on an int&gatory response. If the pagimtend to introduce responses to

request for admissions, an instruction is needed.
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JURY INSTRUCTION NO.
EXPERT OPINION

Some witnesses, because of education or experience, are permitted to state opinions
the reasons for those opinions.

Opinion testimony should be judged jugeliany other testimony.ou may accept it or
reject it, and give it as much weight as younkhit deserves, consideg the witness’s education

and experience, the reasons given for the opjraad all the other &@ence in the case.

Authority: 9th Cir. Model Gril Jury Instuction No. 2.11.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CHARTS AND SUMMARIES NOT RECEIVED IN EVIDENCE

Certain charts and summaries not received in evidence may be shown to you in order
help explain the contents of books, records, doctsnen other evidence in the case. They are
not themselves evidence or proof of any fattshey do not correctly reflect the facts or figures
shown by the evidence in the case, you ghdidregard these chiarand summaries and

determine the facts fromhme underlying evidence.

Authority: 9th Cir. Model Gril Jury Instuction No. 2.12.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CHARTS AND SUMMARIES IN EVIDENCE

Certain charts and summaries may be received into evidence to illustrate information
brought out in the trial. Chartsxd summaries are only as good as the underlying evidence thg
supports them. You should, therefore, giventhonly such weight as you think the underlying

evidence deserves.

Authority: 9th Cir. Model Gril Jury Instuction No. 2.13.

Court Notes: The parties havépsitiated to this instruction.
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Authority: 9th Cir. Model Gril Jury Instuction No. 2.14.

Court Notes: The parties havépsiiated to this instruction.
Although the parties have so stipulated, tioei€does not intend to\g the instruction as
the jury will not have availabl® it (in the jury room) a compeit, projector, printer, and/or

accessory equipment since it appearsahaxhibits are in paper form.
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FINAL JURY INSTRUCTIONS

JURY INSTRUCTION NO.
DUTY OF JURY

Members of the Jury: Now that you have heardfahe evidence, it is my duty to instruct
you as to the law of the case.

Each of you has received a copy of theseucsibns that you matake with you to the
jury room to consult during your deliberations.

You must not infer from these instructiamsfrom anything | magay or do as indicating
that | have an opinion regarding thedmnce or what your verdict should be.

It is your duty to find the facts from alldhevidence in the case. To those facts you will
apply the law as | give it to you. You muslidev the law as | give it to you whether you agree
with it or not. And you must not be influenckey any personal likes or dislikes, opinions,
prejudices, or sympathy. That means that you nbeside the case solely on the evidence befor
you. You will recall that yotiook an oath to do so.

In following my instructions, you must folloall of them and not single out some and

ignore others; they are all important.

Authority: 9th Cir. Model CiviJury Instriction No. 1.1C.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CLAIMS ASSERTED

The plaintiff asserts two claims against théeddant: (1) breach of ¢hcontractual duty to

pay a covered claim and (2) breach of thplied obligation of good faith and fair dealing.

Court Notes: This instruction will likely asst$te jury in that it provides a roadmap for the

following instructions.
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An insurance policy is a contract or amesgment between the insurance company and th

insured. The rights dhe parties depend on the words of the contract.

Court Notes: FIC has offered thisstruction. It is not opposed.
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JURY INSTRUCTION NO.
BREACH OF CONTRACTUAL DUTY TO PAY A COVERED CLAIM —
ESSENTIAL FACTUAL ELEMENTS

The plaintiff claims that the defendant ekead its contractual duty to pay him for a loss
covered under an insurance policko establish this claim, th@aintiff must prove all of the
following:

1. That the plaintiff suffered a loss, allpart of which was covered under an insurance
policy with the defendant;

2. That the defendant was notified of the loss;

3. The amount of the covered loss ttheat defendant failed to pay; and

4. That the plaintiff did all, or substantialiyl, of the significant things that the policy

required him to do; or th&te was excused from doing so.

Authority: CACI 2300 (modified).

Court Notes: FIC has offered thisstruction. Mr. Walker has offed instructions that apply to
breaches of contract generally, and not tihea of insurance contracts specificalfge Prop.
Jury Instructions at 33-34, 38iting CACI 300, 302-03). Because the specific bineafccontract
at issue here is breach ofiasurance contract, the Court agreeth FIC that CACI 2300 is the
more appropriate instruction to give.

FIC has proposed a modification to CAZ3I00 — more specificallyo include language
along the lines of element (4) algovSee Prop. Jury Instructioas37 (suggesting the following
language: “That Walker performed the corahs required of him under the policy, or was
excused from complying with the conditions regdicé him under the policy”). The Court agree

that some kind of modification eppropriate given the factual sation presented in this case.

However, rather than adoptitige language proposed by FIC, the Court has imported language

used in CACI 303, which is used for general breaches of conti@t£ACI 303 (including the

following language: “That [plaintiff] dicll, or substantially all, afhe significant things that the
31
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contract required [him] to do” or “That [plaintififfas excused from having to [specify things tha
plaintiff did not do,e.g., obtain a guarantan the contract]”).

Because the Court is including a modification along the lines proposed by FIC, the Cg
does not see the need to give the additiorsafuntions proposed by FIC regarding conditions
precedent.See Prop. Jury Instructios at 40-43 (citingnter alia, CACI 322 andAbdelhamid v.
Firelns. Exch., 182 Cal. App. 4th 990 (2010)).
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Court Notes: FIC has offeredishinstruction. The Court shadot give the instruction as

proposed. However, the Court is in€dto give the following instruction.

JURY INSTRUCTION NO.
BREACH OF CONTRACTUAL DUTY TO PAY A COVERED
CLAIM —
PLAINTIFF'S NONPERFORMANCE OF CONTRACTUAL
OBLIGATIONS

The defendant contends that fiaintiff did not do all, or
substantially all, of the significathings that the policy required
him to do. Under the policy, “[alerson or organization claiming
any coverage under this policy must . . . [c]ooperate with us and
assist us in any matter concernanglaim or suit” and “[s]Jubmit to
examinations under oath by any person named by us, as often as
may reasonably be required, ayaeasonable time and place that
we so designate.” According toetllefendant, the plaintiff failed to
comply with these provisions byiliag to answer questions about
his finances during his examiman under oath and by failing to
provide financial documents.

An insured is required to answguestions posed at an examination
under oath or otherwise provide infieation to the insurer so long as
the insurer is asking for material information. Information is
material if it relates to matters reasonably relevant to the insurer’s
investigation of the claim and dete@nation of its obligations under
the policy.

Even where the requested information is material, an insured’s
failure to provide the informain must prejudice an insurer’s
investigation and determation of its obligationgn order to void the

policy.

Here, the parties do not dispute thahere an insurer has reason to
suspect arson, it is permissible tbe insurer to inquire into the
financial condition of the insured t&use an insurer is entitled to
develop circumstantial evidencetbt insured’s involvement in the
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suspected arson. However, thetigs dispute whether, in the

pending case, the defendant had a legitimate reason to suspect arson
and, even if it did, whether thenfincial information sought by the
defendant was material in light tife information it already had in

its possession. The parties atispute whether the plaintiff's

failure to provide informatin prejudiced the defendant.

The plaintiff has the burden ofqguring that the defendant did not
have a reason to suspect arsod that the defendant was not asking
for material information. If the pintiff meets that burden, then the
defendant has the burden of provthgt the plaintiff's failure to
provide material inforration was prejudicial.

See Docket No. 62 (Order at 2-43pdelhamid v. Fire Ins. Exch., 182 Cal. App. 4th 990, 1001
(2010);Ram . Infinity Select Ins., 807 F. Supp. 2d 843, 857-60 (N.D. Cal. 20CBmpbell v.
Allstate Ins. Co., 60 Cal. 2d 303, 306 (1963).
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Authority: CACI 315.

Court Notes: Mr. Walker has offered this instranti The Court shall not\g the instruction. It
agrees with FIC that the instruction is unnecesbapause resolution of this case does not requi

interpretation of any policy term.
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Authority: CACI 317.

Court Notes: Mr. Walker has offered this instranti The Court shall not\g the instruction. It
agrees with FIC that the instruction is unnecesbapause resolution of this case does not requi

interpretation of any policy term.
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Authority: CACI 319.

Court Notes: Mr. Walker has offered this instranti The Court shall not\g the instruction. It

agrees with FIC that the instruction is unnecesbapause resolution of this case does not requi

interpretation of any policy term.
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Authority: CACI 320.

Court Notes: Mr. Walker has offered this instranti The Court shall not\g the instruction. It
agrees with FIC that the instruction is unnecesbapause resolution of this case does not requi

interpretation of any policy term.

38




For the Northern District of California

United States District Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JURY INSTRUCTION NO.
BREACH OF THE IMPLIED OBLIGATION OF GOOD FAITH AND FAIR DEALING —
IMPLIED OBLIGATION EXPLAINED

In every insurance policy there is an implaaligation of good faith and fair dealing that
neither the insurance company nor the insurdicder anything to injure the right of the other
party to receive the befits of the agreement.

To fulfill its implied obligation of good faitland fair dealing, an insurance company mus
give at least as much consideoatto the interests of the insureditagives to its own interests.

To breach the implied obligation of goodtiieand fair dealing, an insurance company
must, unreasonably or without proper cause, actildofact in a manner thakeprives the insured
of the benefits of the policy. Itis not a mere fealto exercise reasonable care. However, it is 1

necessary for the insurer to intend to deptinesinsured of the befits of the policy.

Authority: CACI 2330.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
BREACH OF THE IMPLIED OBLIGATION OF GOOD FAITH AND FAIR DEALING —
FAILURE TO PAY —
ESSENTIAL FACTUAL ELEMENTS

The plaintiff claims that the defendantbrched the obligatioof good faith and fair
dealing by failing to pay benefits due under theunance policy. To establish this claim, the
plaintiff must prove all of the following:

1. That the plaintiff suffered a loss coverewler an insurance policy with the defendant;

2 That the defendant was notified of the loss;

3 That the defendant, unreasonably or withpyaper cause, failed fmay policy benefits;

4, That the plaintiff was harmed; and

5 That the defendant’s failure to pay policynéfits was a substantial factor in causing the
plaintiff's harm.

In determining whether the defendant aataceasonably or withoytroper cause, you
should consider only the information that théethelant knew or reasonably should have known

the time when it failed to pay policy benefits.

Authority: CACI 2331 (modified).

Court Notes: The parties have stipulatethis instruction. Th€ourt has made minor
modifications since Mr. Walker idaiming only a failure to pay and not a delay in payment. Th
Court has also removed one sentence proposeceipatties: “To act or fato act ‘unreasonably’
means that the insurer had no proper cause foomduct.” This sentence is unnecessary and is

not part of the CACI instruction.
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JURY INSTRUCTION NO.
BREACH OF THE IMPLIED OBLIGATION OF GOOD FAITH AND FAIR DEALING —
FAILURE TO PROPERLY INVESTIGATE CLAIM

The defendant acted unreasonably or withoutgaropuse if it failed to conduct a full, fair,
and thorough investigation of a@f the bases of the claim. \&th investigating the plaintiff's
claim, the defendant had a duty to diligently search for and consider evidence that supported

coverage of the claimed loss.

Authority: CACI 2332.

Court Notes: Mr. Walker has offered this instront FIC has objected on the ground that “[t]her
is no dispute that damage to the vehicleoigeced under the insuring provision of the insurance
policy. Rather, the disputes pertain to whetblaintiff breached conditions precedent to the
insurance policy . . ..” Propury Instructions at 55.

The Court is inclined to give this instriant since Mr. Walker mafairly argue that FIC
failed to properly investigat@hen it asked him to provide mmaterial information during his
examination under oath. Also, @splained in Mr. Walker’s trigbrief, FIC allegedly failed to
properly investigate becaussg., it did not look into who (othethan Mr. Walker) could have

stolen the carSee Pl.’s Tr. Br. at 10-11.
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Authority: CACI 2337.
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Court Notes: Mr. Walker has offered this instran. FIC has objected to the instruction on the
ground that “it is only partially figd out and is therefore vague.” Prop. Jury Instructions at 58.
The Court is not inclined tgive this instruction becauseetfactual circumstances here arg

very different from any of th@scontemplated above. Thistruction will confuse the jury.
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JURY INSTRUCTION NO.
BREACH OF THE IMPLIED OBLIGATION OF GOOD FAITH AND FAIR DEALING —
ADVICE OF COUNSEL

The defendant did not breach the obligatiogadd faith and fair dealing if it reasonably
relied on the advice of its lawyer. THefendant’s reliance was reasonable if:
1. The defendant acted in reliancetloa opinion and advice of its lawyer;
2. The lawyer's advice was based on full disclobyrthe defendant of all relevant facts that
it knew, or could have discovered with reasonable effort;
3. The defendant reasonably believesldldvice of the lawyer was correct; and
4. In relying on its lawyer's advice, the defemidgave at least as much consideration to the

plaintiff's interest as it gave its own interest.

Authority: CACI 2335.
Court Notes: The parties have stipulated toitmsgruction. The Courtotes that, per the CACI
Directions for use, this defense “is not a true affirmative defense, but rather negates an esse

element of the insured’s cause of actionlfad faith.” CACI 2335, Directions for Use.
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Court Notes: FIC has offered thisstruction. The Court shall ngtve the instruction for the

reasons explained in its rais on the motions in limine.
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Court Notes: FIC has offered thisstruction. The Court is not iled to give the instruction.

The instructions above already reflect that fiesmissible for an insuréo consider its own

interests — so long as it alswes at least as much considera to the insuré’s interests.
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Court Notes: FIC has offered thisstruction. The Court is not iled to give the instruction.

The other instructions aady reflect that bad faith requires that a defendanéasonably or

without proper cause, fail to pay policy benefits.
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Court Notes: FIC has offered thisstruction. The Court is notéfined to give the instruction,

particularly as there is no suggestion that Mrlk&awill argue that FIC has in some way violate

the law.
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JURY INSTRUCTION NO.
DAMAGES — GENERALLY — PROOF

It is the duty of the Coutb instruct you about the measwf damages. By instructing
you on damages, the Court does not mean to stifme~vhich party your verdict should be
rendered.

If you find for the plaintiff on either claim fdsreach of contract or breach of the implied
obligation of good faith and fair dealing, you must determine the plaintiff's damages. The

plaintiff has the burden of proving damages by a preponderance of the eviderce—Damages

It is for you to determine what damages, if any, have been proved.

Your award must be based upon evidence and not upon speculation, guesswork or

conjecture.

Authority: 9th Cir. Model Civil Juy Instruction M. 5.1 (modified).

Court Notes: FIC has offered this instruction. The Cisuriclined to givehe instruction as it
gives general guidance on damages. Howesgedjscussed below, the Court also finds it
appropriate to give damages instians that are specific to thedwelaims at issue. For that

reason, the Court has strazkthe above sentence.
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Court Notes: FIC has offered thisstruction. The Court is not iled to give the instruction.

FIC’s concerns are addressedther instructions and through the jury verdict form.
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JURY INSTRUCTION NO.
DAMAGES -
DAMAGES FOR BREACH OF CONTRACT UAL DUTY TO PAY A COVERED CLAIM

If you decide that the plaintiff has proved biaim against the defendant for breach of the

contractual duty to pay a coverelaim, you also must decitiw much money will reasonably
compensate the plaintiff for the harm calibg the breach. This compensation is called
"damages." The purpose of such damages is tthpuilaintiff in as goo a position as he would
have been if the defendant had performed as promised.

To recover damages for any harm, the plimust prove that when the contract was
made, both parties knew or coulédsenably have foreseen that the harm was likely to occur in
ordinary course of events as ritsaf the breach of the contract.

The plaintiff also must prove the amouwfthis damages according to the following

instructions. He does not have to prove the eaxamunt of damages. You must not speculate of

guess in awarding damages.
The plaintiff claims damages for [ identify gealedamages claimed ]. Plaintiff to provide

by March 25, 2016.

Authority: CACI 350.
Court Notes: Mr. Walker has offered this instranti The Court is inclinetb give the instruction
as there are differences in the damages sougtitdacontract claim and the damages sought for

the bad faith claim.
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Authority: CACI 351.

Court Notes: Mr. Walker has offered this instront The Court is not glined to give this
instruction absent information from Mr. Walkegarding what special damages he seeks (for

breach of contract).
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Authority: CACI 355.

Court Notes: The parties have stigeld to this instruction. Theo@rt is not inclined to give the

instruction given the information cont&d in the other structions above.
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JURY INSTRUCTION NO.
DAMAGES -
DAMAGES FOR BREACH OF THE IMPL IED OBLIGATION OF GOOD FAITH AND
FAIR DEALING

If you decide that the plaintiff has proved biaim against the defendant for breach of the

implied obligation of good faith and fair desd, you also must decide how much money will
reasonably compensate the plaintiff for the harm. This compensation is called "damages."
The amount of damages must includexasard for all harm that was caused by the
defendant, even if the particularrhacould not have been anticipated.
The plaintiff must prove the amount of hisytleges. However, the plaintiff does not have
to prove the exact amount of damages thatpudlivide reasonable corapsation for the harm.
You must not speculate guess in awarding damages.

The following are the specific iteno$ damages claimed by the plaintiff:

1. Mental suffering/anxiety/humiliation/emotional distress; and
2. The cost of attorney fees to reeothe insurance policy benefits. [and]
3. [ Insert other applicable item of damage. |

No fixed standard exists for deciding #m@ount of damages for mental or emotional
distress. You must use your judgment to de@ reasonable amount based on the evidence an
your common sense.

To recover for future mental or emotiowigtress, the plaintiff mat prove that he is
reasonably certain to suffer that harm.

To recover attorney feesatiplaintiff must prove that becsei of the defendant’s breach of
the obligation of good faith and fair dealing it waasonably necessary for him to hire an attorn
to recover the policy benefits. The plaintiff magover attorney fees lecurred to obtain policy

benefits but not attorney fels incurred for other purposes.

Authority: CACI 2350.
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Court Notes: Mr. Walker has offered this instranti The Court is inclinetb give the instruction
as there are differences in the damages sougtitdacontract claim and the damages sought for
the bad faith claim. Mr. Walker’s trial briefiggests that he may be seeking damages other tha
those identified above. The parties should meetanter to see if they can stipulate to languag
to address these additional damages. Topgsed language shall beed no later thamMarch

25, 2016
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JURY INSTRUCTION NO.
DAMAGES — GENERALLY — MITIGATION

The plaintiff has a duty to use reasonalfferts to mitigate damages. To mitigate means
to avoid or reduce damages.

The defendant has the burden afypng by a preponderance of the evidence:

1. that the plaintiff failed to use reasonable efforts to mitigate damages; and

2. the amount by which damages would have been mitigated.

Authority: 9th Cir. Model Gril Jury Instuction No. 5.3.

Court Notes: FIC has offered this instruction. The Cisuriclined to givehe instruction so long

as FIC presents evidence related to mitigation.
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JURY INSTRUCTION NO.
DAMAGES -
DAMAGES FOR BREACH OF THE IMPL IED OBLIGATION OF GOOD FAITH AND
FAIR DEALING — PU NITIVE DAMAGES

If you decide that the defendant breactteglimplied obligation of good faith and fair
dealing, you must decide whether that conglustifies an award of punitive damages. The
purposes of punitive damages are to punish a wrongdoer for the conduct that harmed the plg
and to discourage similar conduct in the future.

You may award punitive damages against therkfiet only if the plaintiff proves that the
defendant engaged in that conduct with malice, oppression, or ffaudo this, the plaintiff must

prove one of the following by clear and convincing evidence:

pintif

1. That the conduct constituting malice, oppression, or fraud was committed by one or mpore

officers, directors, or managing agents of the defendant, who acted on behalf of the defenda
2. That the conduct constituting malice, opp@ssor fraud was authorized by one or more
officers, directors, or managing agents of the defendant; or

3. That one or more officerdirectors, or managing agermfthe defendant knew of the
conduct constituting malice, oppression, or fraudaahmpted or approved that conduct after it
occurred.

"Malice" means that the defendant acted witent to cause injurgr that the defendant’s
conduct was despicable and was done with a wiifl knowing disregard of the rights or safety
of another. A person acts with knowing disrebahen he or she is aware of the probable
dangerous consequences of his or her condudaeiizkrately fails to avoid those consequences

"Oppression” means that the defendant’s wapidable and subjectele plaintiff to cruel

and unjust hardship in knomg disregard of his rights.

"Despicable conduct” is conductthis so vile, base, or ntemptible that it would be

looked down on and despised by reasonable people.
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"Fraud" means that the defendant intentioniadigrepresented or concealed a material fa
and did so intending to harm the plaintiff.

An employee is a "managing agent" if hesbe exercises substahirdependent authority
and judgment in his or her corporate decisionmgisiuch that his or her decisions ultimately
determine corporate policy.

There is no fixed formula for determining the amount of punitive damages, and you ar
required to award any punitive damages. If geaide to award punitive damages, you should
consider all of the following faots in determining the amount:

(@) How reprehensible was the defendarntisdtict? In deciding how reprehensible the

defendant’s conduct was, you maynsider, among other factors:

1. Whether the conduct caused physical harm;
2. Whether the defendant disregartiezlhealth or safety of others;
3. Whether the plaintiff was financiallyeak or vulnerable and the defendant knew

the plaintiff was financially weak orulnerable and took advantage of him;
4, Whether the defendant’s condumtolved a pattern or practice; and
5. Whether the defendanti@d with trickery or deceit.

(b) Is there a reasonable relationship leetwthe amount of punitive damages and the
plaintiff's harm [or between the amountminitive damages and potential harm to the
plaintiff that the defendant knew wasdlly to occur because of its conduct]?

(c) In view of the defendant’s financial coiidn, what amount is necessary to punish it and
discourage future wrongful conduct? Youymt increase the punitive award above an
amount that is otherwise appropriate meragause the defendant has substantial finang
resources. Any award you impose may not exceed the defendant’s ability to pay.
Punitive damages may not be used to puthisidefendant for the impact of its alleged

misconduct on persons other than the plaintiff.

When a party has the burden of provimg alaim or defense by clear and convincing
evidence, it means you must be persuaded bguigence that the claior defense is highly

probable. This is a higher standard of pritain proof by a preponderance of the evidence.
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Authority: CACI 3945; 9th Cir. ModeCivil Jury Instruction No. 1.4.

Court Notes: FIC has offered the CACI instruction on punitive damages. It has also offered the

Ninth Circuit model instruction on punitive damagé&se Prop. Jury Instructions at 73. The
Court sees no need to give two instructions wmtpre damages. The Court finds it appropriate 1
use the CACI instruction as only state law claams at issue herédssuming bifurcation, the

Court shall give this instruatn only if there is a punitive dames phase. The Court has added

the Ninth Circuit instruction on clear-and-coneing evidence to the CACI instruction.
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Court Notes: FIC has offered thisstruction. The Court is notafined to give the instruction

because the instruction on punitive damages above is adequate.
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Court Notes: FIC has offered thisstruction. The Court is notafined to give the instruction

because the instruction on punitive damages above is adequate.
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JURY INSTRUCTION NO.
DUTY TO DELIBERATE

When you begin your deliberations, you shaeliett one member of the jury as your

presiding juror. That person will preside oves tleliberations and spefik you here in court.

You will then discuss the case with your fallqurors to reach agreement if you can do sg.

Your verdict must be unanimous.

Each of you must decide the case for gelff but you should do so only after you have
considered all of the evidencesdiissed it fully with the other juigy and listened to the views of
your fellow jurors.

Do not hesitate to change your opiniothé discussion persuades you that you should. [
not come to a decision simply because other jurors think it is right.

It is important that you attempt to reach anin@us verdict but, ofaurse, only if each of
you can do so after having made your own consicies decision. Do not change an honest beli

about the weight and effect of taeidence simply to reach a verdict.

Authority: 9th Cir. Model Gril Jury Instuction No. 3.1.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
CONSIDERATION OF EVIDENCE - CONDUCT OF THE JURY

Because you must base your verdict only on the evidence received in the case and on the

instructions, | remind you that you must not be egpd® any other information about the case @
to the issues it involves. E&pt for discussing the case with your fellow jurors during your
deliberations:
Do not communicate with anyone in any way and do not let

anyone else communicate with youainy way about the merits of

the case or anything to do with it. This includes discussing the case

in person, in writing, by phone or etemnic means, via email, text

messaging, or any Internet chat rqdofog, website or other feature.

This applies to communicating with your family members, your

employer, the media or press, andleeple involved in the trial. If

you are asked or approached ity avay about your jury service or

anything about this case, you stuespond that you have been

ordered not to discuss the mated to report the contact to the

court.

Do not read, watch, or listdn any news or media accounts

or commentary about the caseaorything to do with it; do not do

any research, such as consultingtidnaries, searching the Internet

or using other reference matds; and do not make any

investigation or in any other wayytto learn about the case on your

own.

The law requires these restrictions to enslueeparties have a famal based on the same

evidence that each party has had an opportunitgdoeas. A juror who violates these restriction

jeopardizes the fairness of these proceedings| aamistrial could resuthat would require the

64

r

12)




For the Northern District of California

United States District Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

entire trial process to start overf any juror is exposed to gutside information, please notify

the court immediately.

Authority: 9th Cir. Model CiviJury Instriction No. 3.1A.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
COMMUNICATION WITH COURT

If it becomes necessary during your delibiersg to communicate with me, you may send
a note through the courtroom depwigned by your presiding juror by one or more members
of the jury. No member of éhjury should ever attempt tmmmunicate with me except by a
signed writing; | will communicate with any meeof the jury on anything concerning the case
only in writing, or here in open court. If youngkout a question, | will asult with the parties
before answering it, which may take some tinY®ou may continue yawleliberations while
waiting for the answer to any question. Rementbat you are not to tell anyone — including me
— how the jury stands, numerically or otherwise, until after you have reached a unanimous ve

or have been discharged. Do not disclasg vote count inrgy note to the court.

Authority: 9th Cir. Model Gril Jury Instuction No. 3.2.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
RETURN OF VERDICT

A verdict form has been prepared for you.njfexplanation of theerdict form may be
given at this time.] After you have reachedninasus agreement on a verdict, your presiding
juror will fill in the form that has been given you, sign and date it, ardlvise the court that you

are ready to return to the courtroom.

Authority: 9th Cir. Model Gril Jury Instuction No. 3.3.

Court Notes: The parties havépsiiated to this instruction.
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JURY INSTRUCTION NO.
READBACK OR PLAYBACK

Because a request has been made for djae&] [playback] of the testimony of [witness’s
name] it is being provided to you, but you are anéd that all [readbackfjlaybacks] run the
risk of distorting the trial because of overemgibaf one portion of the testimony. [Therefore,
you will be required to hear dlhe witness’s testimony on direct and cross-examination, to avoid
the risk that you might miss a portion bearingyonr judgment of what testimony to accept as
credible.] [Because of the leigof the testimony of this wigss, excerpts will be [read]
[played].] The [readback] [playback] couldrttain errors. The [readback] [playback] cannot
reflect matters of demeanor [, tone of voi@nd other aspects tfe live testimony. Your
recollection and understanding oéttestimony controls. Finally, your exercise of judgment,
the testimony [read] [played] cannot be considéndadolation, but must be considered in the

context of all the evidence presented.

Authority: 9th Cir. Model CiviJury Instriction No. 3.2.A.

Court Notes: The parties havepstiated to this instruction. Trh@ourt notes that the comments fo
the model instruction note thak]f during jury deliberations aequest is made by the jury or
juror for a readback of a porti@r all of a witness’s testimongnd the court in exercising its
discretion determines after consultation with legal counsel that a readback should be allowed, the
committee recommends the following admonitiorgbeen in open court with both sides and the

defendant present . . . .” (emphasis added).]
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