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bgents of the University of California et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JUAN MERCADDQO, et al.
Case N0.14cv-03367JSC

Plaintiffs,
V. ORDER GRANTING MOTION TO
REMAND
REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al, Re: Dkt. No. 9

Defendant.

Now pending before the Court is Plaintiffs Juan Mercado and Patsy Mercaotas o
remand. (Dkt. No. 9.) Plaintiffs contend that removal was improper because none statkeir
law negligence and strict liability claims “arise under” federal law. After allyefonsidering the
parties’ submissions, and having had the benefit of oral argument on October 16, 2014, the (¢
GRANTS the motion and REMANDS this case to San Francisco County Superior Court.

BACKGROUND

Plaintiff Juan Mercado alleges thatMay 2012, after liver transplant surgery at
University of California San Francisco Medical CerfteiICSF”), a nure at the hospital
administeringmedicine through a catheter introduced air into his circulatory systenat is
known as an “air embolism”eauwsing him to suffer cardiac arrest and a stroke. Plaintiffs filed 4
form complaint in state court in San Francigtéebruary 2013lleging three causes of action: 1
a negligence claim against Defendant Regents of the University of Califith@aRegents”); 2) a
products liability claim against Defendant Arrow International, (f&trow”) for its defective
design, manufacturing, and failure to warn; and 3) a loss of consortium claim &gdimtte

Regents and Arrow.

In May 2014, Arrowifed a motion for summary judgment on all product liability claims.
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Arrow asserted that its warnings regardamgembolisms were adequate as a matter of law and
that it exercised reasonable care in the design and manufacture of the catheterelfed@m
Federal Drug Administration (“FDA”) regulations and federal statutesrdagy medical device
labeling to show that Arrow’s warnings were adequate and its design and mareuactsistent
with industry standards. In their opposition to the motitadftwo months later, Plaintiffs
asserted thaeven if the product itself contained adequate warn#ugew wasstill liable for its
failure to warnUCSF(the purchaser) of the existenceotifier Arrow catheters that Plaintiffs
contendare safer than theatheter used on Plaintiff.

Arrow removed this case to federal court three days after Plaintiffs Hiédddpposition to
the summary judgment motion. This motion to remand to state court followed.

LEGAL STANDARD

Subject to time constraints, defendants in a state court action may remove thabactio
federal court when the case could have originally been brought in federal 26WSC 88 1441,
1446(b). Courts strictly construe the removal statute against removal juoisdiand any doubt
about the right of removal requires resolution in favor of remaMbbre—Thomas v. Alaska
Airlines, Inc, 553 F.3d 1241, 1244 (9th Cir. 2009). “The presumption against removal meang
the defendant always has the burden of establishing that removal is prigpénternal
guotation marks omitted).

Congress has authorized the federal district courts to exercise bjigis@iction in “all
civil actions arising under the Constitution, lawstreaties of the Unite8tates.”28 U.S.C. §
1331. A case can “aris[e] under” federal law in two ways. “Most directly, aacsss under
federal law when federal law creates the cause of action asserted. As a rulesmfrinthis
‘creation’ test admits of only extremelgre exceptions, and accounts for the vast bulk of suits t
arise under federal law[.]Gunn v. Minton133 S. Ct. 1059, 1064 (201@jtations omitted).

“But even where a claim finds its origins in state rather than federal lawe have identifeta
‘special and small categorgf cases in which arising under jurisdiction still lfesd. (quoting
Empire Healthchoice Assurance, Inc. v. McVels#/ U.S. 677, 699 (2006)).

The Supreme Court has described the latter inquiry as follows:
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Does the &statelaw claim necessarily raise a stated federal issue,
actually disputed and substantial, which a federal forum may
entertain without disturbing any congressionally approved balance
of federal and state judicial responsibilities”? That is, federal
jurisdiction over a state law claim will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4)
capable of resolution in federal court without disrupting the federal
state balance approved by Congress.

Id. (quotingGrable & Sons Metal Prods., Inc. v. Darue Eg& Mfg., 545 U.S. 308, 314 (2005)
DISCUSSION

Arrow contends that Plaintiffs’ stataw products liability claim “arises under” federal law
because “the novel ‘failure to warn’ theories proffered by Plaintiffs dvgudatly impact the
overall function and regulatory scheme of the FDA in its abilityaiwy out consistent oversight
and regulation of the recall, advertising, branding, and labeling of prescriptiooaingelices.”
(Dkt. No. 15 at 5.) Plaintiffs disagree, asserting that Arrow’s alleged duwigatn is based on
California law and doesat implicate any significant federal issue. Plaintiffs also argue that
remand is required because Arrow’s remavats untimely.

A. Timeliness of Removal

Section 1446 provides two 30-day windows during which a case may be removed—d
the first30 days after the defendant receives the initial pleading or during th&@iddys after the
defendant receives a paper “from which it may first be ascertained that the case/igamnis or
has become removable” if “the case stdtgdhe initial pleadings notremovable.”28 U.S.C. §
1446(b).

Arrow learned of Plaintiff's expanded duty to warn theory when Plaintiffd their
opposition to Arrow’s motion for summary judgment. Arrow asserts that this new théocy, w
was not stated in éhComplaint, forms the basis of federal question jurisdiction. Because Arro
became aware of Plaintiffs’ duty to warn theory only when Plaintiffd file opposition to the
motion for summary judgment, Arrow’s removal of the case three daysedftving the
opposition complied with Section 1446ime requirements

Plaintiffs’ arguments to the contrary are unpersuasive. Plaintiffg #isgseArrow should

have deduced from the deposition testimony of a UCSF nurse specialgilithAt Plaintiffs
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would pursuegheir expandedluty to warn theoryThe nurse specialist testified that UCSF
replaced the catheters used on Plaintiff with alternative, presumablycsdfaters afteArrow
informed the hospitahat such alternative catheters were availaldihile the nurse’s testimony
maysupportPlaintiffs’ claims, it didnot provide Arrow notice that Plaintiffs would pursue their
expanded duty to wartheory. After all, it is Plaintiffs’ casenot the nurses’ or Arrow’s-and
Plaintiffs’ chosen theories control. Starting the removal clock when evidenaaiscpd that
supports a mere potential theory of liability that invokes federal court jctitealiwould be
wasteful and is unsupported by any authority.

Nor is Arrow’s removal untimely because Arraved feleral statutes and regulations in
support of its motion for summary judgment. Arrow does not argue that federal question
jurisdiction arisesvhere federal statutes and regulations are aitgdber, Arrow contends that
Plaintiffs’ expanded theory @ manufacturer'sluty to warn so concerns federal issues that
Plaintiffs’ claims “arise under” federal law. Thus, the bare fact that Arraedren FDA
regulationsand federal statutes in its motion for summary judgrders not somehow preclude
removal two months later when Arrow “firstgkcertained that the case is one which is or has
become removable 28 U.S.C. § 1446(b).

B. Whether Plaintiffs’ Products Liability Claim “Arises Under” Federal Law

As stated above, “federal jurisdiction over a statedewn will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4) capatdelation in federal
court without disrupting the federal-state balance approved by Corigfessn 133 S. Ct. at
1065. Where all four of these requirements are fjetjsdiction is proper because there is a
serious federal interest in claiming the advantages thought to be inherendénad ferum, which
can be vindicated without disrupting Congress's intended division of latvegdrestate and
federal courts.”ld. (internal quotation marks omittedPlaintiffs’ statelaw products liability
claim does not satistis test

Plaintiffs’ statelaw claimdoes nopresentany“necessarily raised” or “actually disputed”
federal issue Arrow identifies Plaintiffs’ expanded duty to warn theory as necessarqitatif$’

products liability claim. However, whether this expanded duty existaliforniais a questiof
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California law; specificallyCdifornia courts apply the soalledRowlandfactorsto determine
whether a duty exists that would support a finding of negligeBeeElsheref v. Applied
Materials, Inc, 223 Cal. App. 4th 451, 459-60 (2014¢e also Rowland v. Christia@9 Cal. 2d
108, 112-13 (1968)These factors include “tHereseeability of harm to the plaintiff, the degree
of certainty that the plaintiff suffered injury, the closeness of tmaection between the
defendant’s conduct and the injury suffered, the maeahe attached to the defendartbnduct,
the policy of preventing future harm, the extent of the burden to the defendant and conseque
to the community of imposing a duty to exercise care with resulting liability é&achr, and the
availability, cost, and prevalence asurance for the risk involved Elsheref 223 Cal. App. 4th

at 459 (internal quotation marks omittedtrow fails to explain why this examination necessaril
includes an interpretation or application of federal law.

Arrow otherwisefails to specifically identify a fegkal issugcapable of resolutiothat is
necessarily raised and actually disputed. At best, Arrow argues thate¥gaeded duty to warn
is found to exist, it would pose “substantial implications” on the FDA'’s “reguiacdneme as a
whole.” (Dkt. No. 15 at 18.) This argument sounds in preemptiblowever, ordinary
preemption, as with other defenses, does not confer federal question jurisdset@Marin Gen.
Hosp. v. Modesto & Empire Traction €681 F.3d 941, 945 (9th Cir. 2009) (“The geheunte is
that a defense of federal preemption of a deateclaim. . . is an insufficient basis for original
federal question jurisdiction . .”). NeitherGrable nor Gunnhasremoved the requirement that
the substantial federal issue appear ondhe bf a plaintiff's welpleadedcomplaint. See Cal.
Shock Trauma Air Rescue v. State Compensation Ins, B8Ad-.3d 538, 542 (9th Cir. 2011)

(“Grable stands for the proposition that a stite-claim will present a justiciable federal questio

! The Ninth Circuit has identified three forms of defensive preemptiones(idess preemptier
where Congress explicitly defines the extent to which its enactments preatapaw; (2)ield
preemptior—where state law attempts to regulate conduct in a field that Congress intended t
federallaw exclusively to occupyand (3)conflict preemptior-where it is impossible to comply
with both state and federal requirements, or where state law stands as ae td$hecl
accomplishment and execution of the full purposes and objectives of Congrepa.’Equities,
Ltd. v. City of Los Angele842 F.3d 1065, 1069 (9th Cir. 2003) (internal quotation marks
omitted). Complete preemption, a “doctrine of jurisdiction” not invoked by Arrow, istéalao
preemption law, but should not be confused with the ordinary preemption do&aluerta v.
TwentiethCentury-Fox Film Corp.208 F.3d 1102, 1107 n.7 (9th Cir. 2000).
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only if it satisfiesboththe wellpleaded complaint rulend passes thamplicate[s] significant
federal issuedest”’). Because Arrow fails to identify a federal issue that is necessarily raided
actually disputed, Arrow fails to establish that Plaintiffs’ state claim “arises under” federal
law.?
CONCLUSION
For the reasons stated above, Plaintiffs’ motion to remand is GRANTED.
IT IS SO ORDERED.

Dated:October 16, 2014

Jacf i S-Cody

JACQUELINE SCOTT CORLEY
United Statedagistrate Judge

2 Since Arrow fails to establish the first two requirements of the test for “arisidgr”
jurisdiction, the Court need not address the latter two requirements of that test.
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