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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANDRE WARD,
o Case No. 14-cv-03510-TEH
Plaintiff,
V. ORDER DENYING DEFENDANTS’
MOTION TO COMPEL
DAN GOOSSEN, et al., ARBITRATION
Defendants.

Professional boxer Andre Ward (“Plaffiy has brought a civil suit against Dan

Goossert,Ward’s former promote and Goossen Tutor Promotions, LLC (“Defendants”).

Compl. (Docket No. 1). Plaintiff seekdamages resulting from Defendants’ alleged
violation of the Muhammad Ali Boxing Reforéct, which, in relevant part, requires
promoters to make certain financial disclosuietheir boxers. Plaintiff also seeks an
accounting of profits derivefllom several boxing matchesn the instant motion,
Defendants ask the Court to compel the aabdn of Plaintiff's claims. August 29, 2014
Mot. (Docket No. 26). On September 12120Plaintiff filed his opposition (Docket No.
30), and the Court subsequently heard argment. After considering the parties’
written and oral submissions, the CourmiDENIES Defendants’ motion to compel

arbitration for the reasons set forth below.

BACKGROUND
Plaintiff and Defendants have beemolved in a protracted dispute over
Defendants’ work promoting Plaintiff as a peefional boxer. Previously, the parties hay

both litigated and arbitrated the validity o€th2004 and 2011 Promotional Agreements.

' On October 3, 2014, Plaintiff filed notigéth the Court of Dan Goossen’s death and
Plaintiff's intention to filea motion to substitute Mr. Gooseg estate into the action in
place of Mr. Goossen. (Docket No. 32). Thaurt has not yet received this motion.
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To date, Plaintiff has not been successfudisputing the Agreemdési validity. Plaintiff
has now shifted his focus away from the essficontractual validity, and is now suing
Defendants in federal court for several gdld violations of the Muhammad Ali Boxing
Reform Act. Specifically, Plaintiff claimthat since 2004, Defendants have failed to
provide certain required financial disclosures to Plaintiff in conaedatiith fights they
promoted on his behalf. Compl. {1 24-46. miHihas also asserted a separate cause o
action for an accountingCompl. N 47-51.

The business relationship between thdigsis governed by a Contract composed
of two documents: a Promotional Agreermand a mandatory Addendum, the latter of
which is provided by the State Athletic Conssibn. In California, the State Athletic
Commission (“Commission”) has jurisdiction oveethrofessional boxing industry. Cal.
Bus. & Prof. Code 88 186028640. Pursuant to this authority, the Commission has
promulgated a number of regulations, inchgla requirement that boxers and promoters
execute a form contract entitled “AddendunPromotional Contra¢twhich must be
attached to any promotionafjreement between the boxadaromoter, ad submitted to
the Commission for final written approval. C@bde Regs., tit. £8 220-22, 230(b).

Plaintiff and Defendants entered intamotional Agreements in 2004 and 2011.
These Promotional Agreements attach iaedrporate the Addendum required by the

Commission. The 2011 Promotional Agreement provides:

17. Forum Selection

Any controversies and/or disgst concerning and/or arisin
under this Agreement and/otiang under the Addendum sha
be conducted in accordance California State Athletic
Commission: Addendum to Prommanal Contract, Sections
C(l) and C(2) which is incorporated herein.

Ex. D to Goossen Decl. § 17 (Docket No. 96-Zhe relevant provision of the 2011

Addendum provides:

C. BOXER AND PROMOTER FURTHER AGREE:

1. That all contests orxRkibitions of boxing which are
conducted during the term of the promotional contract in the
State of California shall in all spects be held in conformity
with the laws of the State @falifornia and the rules and
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regulations now or hereafted@pted, amended, or repealed by
the commission. Said laws andles are incorporated herein
and made a part hereof by reference.

2. All controversies concerning the validity and/or
enforceability of the promotiohaontract and this addendum

shall be submitted for arbitratioin the following manner: [A
detailed procedure for arbitration follows.]

Ex. E to Goossen Decl. 88 C(1)-(2) (Dotki. 26-2). The @04 Agreement and
Addendum also contain these provisioR#nally, both the 204 and 2011 Addenda

provide, on their first page:

Any and all inconsistences or ambiguities between the
promotional agreement and tiddendum which is attached to
It and made a part of it shall be resolved in favor of this
addendum, the Boxing Acind the commission’s rules.

Because the contents of the 2004 adt12documents are samilar, they will
hereinafter be referred to as the “Piaional Agreement” and “Addendum,” or
collectively, the “Contract.”

The current controversy over the construction and scope of the arbitration prov
results from the reference tand incorporation of, seoms C(1) and C(2) of the
Addendum by the Promotional Agreement’s For8election provision. Specifically, the
Promotional Agreement provid#ésat disputes “concernirand/or arising under [the
Contract] shall be conduct@d accordance withthe Addendum, which itself requires, in
relevant part: (1) that state law and Comnaissiegulations apply to all boxing matches;
and, more importantly, (2) that “[a]lbotroversies concerning the validity and/or
enforceability of the [@Gntract] shall be submitted for arlaition” according to a specified
procedure.

As a result of the Contract’s two-docent composition, Platiif and Defendants
present two competing constructions fag thontract’s arbitration requirement.
Defendants contend that the Forum Selectiause of the Promotional Agreement
purposefully expands the Addendum’s scoparbitration from applying only to those

disputes that concern the “validity and/ofa@ueability” of the Contact, to all disputes
3
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“concerning and/or arising under” the ComtraAs such, Defendants argue, Plaintiff's
newest claims should be arbitrated because filill under the broader range of disputes
described in the Promotional Agreement.

Conversely, Plaintiff argues that the hpgble arbitration requirement is the one
provided in Addendum section C(2): “All coatversies concerning the validity and/or
enforceability” of the Contract. Under Ri&ff's narrow construtton, the scope of
arbitration provided by the Addendum ischianged by the languagethe Promotional
Agreement, which instead mérelarifies the procedure faletermining the appropriate
forum and choice of law for disputes. Consetlye Plaintiff argues, litigating violations
of the Ali Act in court would be condting the matter “in ecordance with” the
Addendum’s requirement that Contract valifgtyforceability disputes be arbitrated.

Opp’n at 8.

LEGAL STANDARD

Under the Federal Arbitration Act (FAA3,court must compel arbitration where:
(1) A valid agreement tarbitrate exists; and (2) The dispdalls within the scope of that
agreement.Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir.
2000). “When deciding wheth#re parties agreed to arbitrate a certain matter . . . cour
generally . . . should apply ordiry state-law principles & govern the formation of
contracts.” First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995).

Where parties have agreed to arbitrabeirts apply a presumpin of arbitrability as
to particular grievances, “and the pamgisting arbitration bears the burden of
establishing that the arbitrati agreement is inapplicabléNynn Resorts, Ltd. v. Atlantic-
Pacific Capital, Inc., 497 Fed.Appx. 740, 742 (9th C#012) (internal citations omitted).
Courts should therefore “camge ambiguities concerning the scope of arbitrability in
favor of arbitration . . . .Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 66
(1995).
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However, “[a]bsent some ambiguity in thgreement . . . it is the language of the
contract that defines the scopedifputes subject to arbitrationE.E.O.C. v. Waffle
House, Inc., 534 U.S. 279, 289 (2002nternal citations omittedd Consequently, a court
should look first to whether thgarties agreed to arbitrate ttiispute, not to general policy
goals. Id. at 294. Ultimately, “[w]hile amlguities in the language of the agreement
should be resolvenh favor of arbitration, we do not ouéde the clear intent of the parties,
or reach a result inconsistent with the plakt tf the contract, simply because the policy

favoring arbitration is implicated.1d.

DISCUSSION

The Court first applies California law gaowing contract formation to determine thg
appropriate construction of the arbitration pstan for the parties’ Contract. Next, the
Court determines whether Plaintiff's claimse covered by this attation provision such

that they must be arbitrated.

A. The application of California law governing contract construction reveals a
narrow arbitration provision.

In order to decide whethparties agreed to arbitratgarticular set of disputes,
courts apply state-law principlg®verning contract formatiorfirst Options of Chicago,

Inc. 514 U.S. at 944. In this case, Plditginarrow interpretation of the applicable
arbitration provision best adheres to Gaiifia’s state-law principles governing the
construction of contracts.

Under California law, contract interpretati must construe the contract as a wholg
being sure “to give effect to every partrgasonably practicable, each clause helping to
interpret the other.’Pinel v. Aurora Loan Services, LLC, 814 F. Supp. 2d 930, 943 (N.D.
Cal. 2011) (quoting Cal. €i Code 8§ 1641) (internguotation marks omitted).
Importantly, “Courts must interpret contradtianguage in a manner that gives force ang

effect to every provision, antbt in a way that renders somlauses nugaty, inoperative
5
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or meaningless.ld. When necessary, a court can lookhe subsequent conduct of the
parties as evidence of their inter@restview Cemetery Assn. v. Dieden, 54 Cal.2d 744,

754 (1960). Finally, “In cases of uncertaimiyt removed by the preceding rules, the
language of a contract shouldd interpreted most stronghgainst the party who caused th

uncertainty to exist.” daCiv. Code § 1654.

1. Plaintiff’s interpretation is the only one that does not render any provision

“nugatory, inoperative or meaningless.”

Under Plaintiff’'s construction, a disgutconcerning and/or arising under [the
Contract],” must be conductéoh accordance withAddendum sections C(1) and C(2)].”
Ex. D to Goossen Decl. § 1As provided in section C(1)he dispute would therefore be
governed by state law and @mission regulations. As provided in section C(2), if the
dispute concerns “the validity and/or erdeability of the [Cotract],” it must be
arbitrated. Under this construction, whichiag solely upon the pin language of the
Contract, nothing is added ¢o taken away from the Caomatct. Accordingly, each
provision of the Contract is given effect: the Promotional Agreement clarifies the
application of the Addendum’s choice of lawd arbitration provisius to all Contract-
related disputes. Conversely, Defendapteposal negates alsstantial portion of
Addendum section C(2) by allowing the Prdmpal Agreement’s broader language to
supersede the narrow langeaof section C(2).

Further, Defendants’ interpretation atemders the Promotional Agreement’s
reference to Addendum section C(1) entirely meaningless. Defendants claim that by
viewing the Forum Selection clause apanding Addendum section C(2), the Forum
Selection clause is saved from being readesuperfluous; howeweghe Forum Selection
provision refers to botl(1) and C(2). Defendants’ propak therefore, saves the
reference to C(2) from being superfluousdrguing that it serves to expand the
Addendum, but does nothing to give théerence to section C(1) any similar non-

superfluous purpose. When pressed onigkige at oral argument, Defendants failed to
6
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provide any explanation for how their constrog does not give meaning to the referencs
to section C(2) at the expense of rendetirgreference to section C(1) meaningless.
Conversely, Plaintiff offers eeasonable interpretation of tRerum Selection clause that
renders the entire clause non-superfluttus:Forum Selection provision, a standard
component of most conaicts, clarifies the application tfe Addendum to questions of
forum selection by explicitly, rather than merely impliciitygorporating te Addendum’s
choice of law and arbitration provisions.

Most importantly, however, Defendants’nsdruction of the applicable arbitration
provision contradicts the plain language of the Contrgategating the Addendum’s
express instruction that “[a]ny and altonsistencies or ambiguities between the
promotional agreement and this addendum . all ble resolved in favor of this addendum
....” Exs. B & E to Goossen Decl. at 1odket No. 26-2). As a result, any ambiguity on
inconsistency between the language ef Agreement’s Forum Selection clause and
Addendum section C(2) must be resolvedbwvor of the Addendum’s provision that
arbitration be required only falisputes “concerning the validity and/or enforceability of
the [Contract].” Defendants dismiss this daly arguing that there is no ambiguity or
inconsistency, while also imploring that anylaguity be resolved in favor of arbitration
in accordance with the pro-arkation policy created by the FAAReply at 2, 5-6 (Docket
No. 31). The Court disagreesth Defendants’ contention that there is no ambiguity, an
does not believe that the pro-arhiia policy applies. According tBinel, “[I]f an
instrument is capable of two differemasonable interpretations, the instrument is
ambiguous.” 814 F. Supp. 2d at 943. Hé¢hne parties present two different reasonable
interpretations of the Contract’s applicabiditration clause. While the Court finds
Plaintiff's interpretation to be far more reasble than Defendants’, it recognizes that thg
Contract presents an ambiguity on whieasonable minds can differ. However, where
the Contract explicitly requires the resotutiof all such ambiguities in favor of the
Addendum, as it does here, reasonable mindsware at only one conclusion: that the

Addendum’s provision controls. Becauseitabion is “a matteof consent and not
7
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coercion,” the Court must not, and will not, requite parties to arbitrate where they hav
not agreed to do sdsee Waffle House, Inc., 534 U.S. at 294 (“While ambiguities in the
language of the agreement shobédresolved in favor of aitbation . . . Arbitration under
the [FAA] is a matter of consemot coercion.”) (internajuotation marks and citations
omitted);Volt Information Science Inc. v. Board of Trustees of Leland Stanford Junior

Univ., 489 U.S. 468, 478 (1989) (“[W]e hakecognized that the FAA does not require
parties to arbitrate whahey have not agreed tw so . . . .”). Consequently, the inclusiof
of the Addendum’s supremacy clause alorgui§icient to find that the Addendum’s

narrow arbitration provision controls.

2. Defendants’ interpretation is inconsistat with the parties’ subsequent actions.

After the filing of this suit, but befe the current dispute over the scope of
arbitration, Defendant Goossen filed aestaburt defamation suit against Plaintiff for
allegedly defamatory comments regarding DdBnts’ noncompliance with the Ali Act.
Surely, if Plaintiff's claims aginst Defendants for violatiortd the Ali Act are arbitrable
as issues “concerning” thermpas’ Contract, as Defendantontend, then so too is
Defendant Goossen’s defamaticdaim, which will require him to prove that he did not
violate the Ali Act. See Phoenix Trading, Inc. v. Loops LLC, 732 F.3d 936, 944 (9th Cir.
2013) (falsity is a required element oflefamation suit). As a result, Defendant
Goossen’s conduct belies higament in this motion.

Defendants attempt to rebut this gday saying the lawsuit is “manifestly
irrelevant” because there was “no basis@mossen to submit his claims against these
defendants to arbitration” because twdled defendants in the defamation suit are not
parties to the Promotional Agreement. Regti11. The Court does not find this
explanation convincing. Defendant Goasseuld have pursudds defamation claim
against Plaintiff separately, by arbitrating tbase as it applies to Plaintiff and litigating
the case as it applies to the other defendarte. ultimate efficacyf such a course of

action is irrelevant. DefendaGoossen’s decision not to even pursue this approach
8
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demonstrates that he does not feel catiialy obligated tarbitrate all matters

concerning his professionadlationship with Plaintiffas he here contends.

3. Because Defendants drafted theromotional Agreement, any uncertainty

resulting from the Agreement’s languageshould be interpreted against them.

While the Court finds that the Addendum’s supremacy clause resolves the que
of arbitrability, even if it were uncle&rom the Promotional Agreement whether the
parties intended the mandatory arbitratiowlisputes “concerning and/or arising under
[the Contract]” or just digptes “concerning the validity and/or enforceability of the
[Contract],” the Court sbuld resolve this uncertainty aigst the party that drafted the
Agreement.See Cal. Civ. Code § 1654 (“In case§uncertainty not removed by the

preceding rules, the language of a contrboufd be interpreted most strongly against the

party who caused the uncertainty to exist.”). At oral argument, Defendants conceded
they were likely the drafters die Promotionahgreement.

The rationale for interpreting uncertainteggainst the drafter is clear: If Defendant
had intended for the Promotional AgreemefRtsum Selection clause to expand the sco
of the Addendum’s arbitration clause, then tebguld have drafted the Contract to make
this intent more explicitAt the very least, Defendantsuld have specified that all
disputes “concerning and/or arising under [the Contract]” must i#ucted in accordance
with Addendum section C(2)arbitration procedure. They did not do this, however, and
so should not nowe allowed to benefit from the untainty they have created.

Only Plaintiff offers an explanatiaihat avoids inconsistency between the
Promotional Agreement and the Addendum, gafésct to all provisions, comports with
the parties’ subsequent comtluand appeals to the Court's common sense: the Forum
Selection clause of the Promotional Agreetrexplicitly, rather tlan merely implicitly,
incorporates the Addendum’s choice of lamd arbitration proviens, nothing more.
Alternatively, where any inconsistensier ambiguities between the Promotional

Agreement and Addendum remain, thegaage of the Addendum prevails.
9
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Consequently, the Addendum’s narrow arlidra provision controls, and the parties are
only obligated to arbitrate disputes concegiihe validity and/or enforceability of the

parties’ Contract.

B. Plaintiff's claims do not concern the validity ard/or enforceability of the
Contract.

Having identified the appropriate construatiaf the Contract’s arbitration clause,
the Court must now determine whether Pl#fistclaims fall withinthe scope of that
clause. When making this determinatiore @ourt must resolvany ambiguities in the
language of the arbitration prigion in favor of arbitrating Rintiff's particular claims.
Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 66 (1995) (Courts should
“construe ambiguities concerning the scope biteability in favor of arbitration . . . .”).

Plaintiff's suit raises two causes of actidrrst, Plaintiff alleges that Defendants

violated the Muhammad Ali Boxing Reforéct by failing to make certain required

financial disclosures. Second, Plaintiéfsarts a state-law claim mandating Defendants to

provide an accounting fahe profits received from a numbefrboxing matches. Neither
of these two claims “conceifnthe validity and/or enforcéwdity of the [Contract].”

The term “concerning” is among the broadestds available ithe context of an
arbitration provision.See Fairchild v. National Home Ins. Co., 17 F. App’x 631, 633 (9th
Cir. 2001) (listing the broadest terms agsimg out of or relted to,” “regarding,”
“concerning,” and “in connection with.”). Notieless, the partiege only obligated to
arbitrate those matters to which they&arivately agreed to arbitrat®Vaffle House Inc.,
534 U.S. at 294 (The FAA is “at bottom aipglguaranteeing the enforcement of private
contractual arrangements . . . ."”). Eveea thost generous application of the phrase
“concerning the validity and/or enforceability of the [Contract]” demands the Court fing
that violations of the Ali Act and a claimrfaccounting are entirely unrelated to question

regarding the Contractiglidity or enforceability, contract disputes explicitly disclaimed

10
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by Plaintiff. Opp’n at 1.Further, Defendants’ motiatoes nothing to dispute this
conclusion.

Because this Court has det@med that only disputesoacerning the validity and/or
enforceability of the Contract rstibe arbitrated, and thataiitiff's claims do not concern
guestions of contractual validity or enforceability, it does not need to address the otheg

arguments raised by the parties’ submissions.

CONCLUSION

An application of California contract law the plain text of the parties’ Contract
strongly favors the finding of a narrow arbitca provision that applies only to disputes
involving the validity ad/or enforceability of the ContracDespite the state and federal
policy favoring arbitration, parties are not re@uiito arbitrate mattets which they have
not contractually agreed to arbitrate. Bobther way, the pro-arbitration presumption
does not mandate the Court to ignore a Gat's plain languagm crafting a broader
arbitration clause than the one actuallpyided. Ultimately, because the Addendum’s
supremacy clause expressly requires that ambiguities or inconsistencies between the
Promotional Agreement and Addendum bsoieed in favor othe Addendum, upon
finding that Plaintiff and Defendants eaaffier a reasonable interpretation of the
Contract’s arbitration provisig this Court resolves that ambiguity in favor of the
Addendum. Accordingly, only disputes conueg the validity and/r enforceability of
the Contract must be arbitrated, and tloei€therefore DENIES Defendants’ motion to

compel arbitration.

IT 1S SO ORDERED.

Dated: 10/15/14 W

THELTON E. HENDERSON
United States District Judge
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