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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

JANE ROE, et al., Case No. 14-cv-03616-LB
Plaintiffs,
PRELIMINARY APPROVAL
V. ORDER
SFBSC MANAGEMENT, LLC, et al., e: ECF No. 127
Defendants.

INTRODUCTION
This is a dispute under federal and Californtaoldaw. It is a putate collective action under
the Fair Labor Standards Act (29 U.S.C.288.-19) and a putativeass action under Rule 23.
The plaintiffs are or were exotic dancersguthe company — defendant SFBSC, LLC — that
(broadly speaking) managed the nightclubs wiieeg worked. The court prviously granted their
motion to proceed anonymousljt denied SFBSC’s motion to compel arbitration on the ground
of unconscionability,and SFBSC appealed. The Ninthdit affirmed, holding that SFBSC

lacked standing because it was not a party to tHerpeer contracts and had not established that

1 Am. Compl. — ECF No. 11 at 1-2, 1 1; Record citations refer to material in the Electronic Case
(“ECF"); pinpoint citations are to the ECF-generated page numbers at the top of the documents.

2 ECF Nos. 17, 32.
3 ECF No. 53.
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was the nightclubs’ mcipal or alter egaRoes v. SFBSC Mgmt., LLSo. 15-15437, mem. op.,
ECF No. 90 (9th Cir. Jul. 18, 2016). The parties thettled their case, and the plaintiffs moved
for preliminary approval of the proposed classion settlement, which includes the nightclubs

(added as defendants by a proposed amended complgirg)court grants the motion.

STATEMENT

1. Other Information About the Lawsuit to Date

During their appeal, the parties had threeerson mediations and multiple telephone
conferences with Ninth CircuMediator Peter Sherwood, exchanging information about workin
conditions, hours worked, compensation, and timegsarelative contrbover their work, among
other matters; ultimately the parties executed a settlement agréefmeniinth Circuit — based
on the parties’ stipulation — dismissed the appetiout prejudice to itseinstatement if this
court did not approve the parties’ settlem&udes v. SFBSC MgmNo. 15-15437, order, ECF No.
52 (9th Cir. Dec. 21, 2016). As part of the leetient, and for settlement purposes only, the
plaintiffs submit a proposed second amended ¢aimythat adds the following nightclubs as
named defendants: SFBSC Management, LL&w&ler House, Inc.; Déja Vu San Francisco,
LLC; Roaring 20's, LLC; SF Garden of Eden, LLEAW Entertainment, Ltd.; Déja Vu Showgirls
of San Francisco, LLC; Gold Club-SF, LLC;®&i—Century, LLC; and BT California, LLC.

During this process, two nelawsuits were filed: (1Hughes v. S.A.W. Entmt, LtdNo. 16-cv-
03371-LB (filed 6/16/2016), a lawsuy exotic dancers againstASW. doing business as Larry
Flynt's Hustler Club sand the Gold Club; and P2yra v. Entmt, Ltd.No. 17-cv-00138-LB (filed
1/1/2017), a lawsuit by exotic deers against S.A.W. doing business as Condor’s Gentlemen’s
Club. The plaintiffs in the new lawsuits aepresented by Lichtea Liss-Riordan; Long &
Leavitt represent all defendants in all lawsuitse Thses involve the same substantive claims fo

wage-and-hours violations, but thew lawsuits named the nightclulbemselves as defendants.

* Settlement Agreement — ECF No. 126; Motion — ECF No. 127.
®> ECF No. 126; ECF No. 127 at 5; Tidrick Decl. — ECF No. 128, {1 2-3.
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On March 24, 2017, plaintiffs’ counsel HughesandPera— on behalf of dancers at several

of the clubs — filed objgions to the settlemeffThree dancers submitted declarations in suppart

of the objections: two named plaintiffs itughesand a named plaintiff iRera.

2. Proposed Settlement

The parties agreed to the following clasirdgons for settlemat purposes only:

“Settlement Class Member” means any Class Member who has not timely and
properly excluded herself from the Settlerhas provided in &tion XllI of this
Agreement.

“Class” means the group of Entertainers who, during the class period,
performed at one or more of the Nigligs, but does not includbose individuals
who provide or have provided servias“headliner” or “feature” performers
unless such individual was otherwise paoy Dancer Contract with a Nightclub
during the Class Period.

“Class Member” means any individual who, during the Class Period, has
performed as an Entertainer at one oremaf the Nightclubs, but does not include
those individuals who provide or haveopided services as “headliner” or “feature”
performs unless such individual was othisenparty to a Dancer Contract with a
Nightclub during the Class Period.

“Entertainer(s)” means persons who danPerform, and/antertain, or who
have danced, Performed, or entertdijrees exotic dance entertainers on the
premises of a Nightclub and who selrg@nal entertainment performances or
services to customers.

“Perform(s),” “Performed,” “Performing,” and “Performances” mean(s) all acts
of entertaining, dancing, and /or engagin entertainment services, and all
activities related thereto, at théghtclubs or at any of them.

“Dancer Contract” means a contract entered into between a Settlement Class
Member and a Nightclub, which permits the Settlement Class Member to engage in
personal dance sales for remunematat the Nightclub’s premises.

“Class Period” means the period fréwagust 8, 2010, through the Preliminary
Approval Date®

The Nightclub8 are defined in paragraph 70 of the Betent Agreement, listed in Exhibit A,

and named as the defendants in the proposed amended complaint (asdpisded There are

® Objection to ProposeBettlement — ECF No. 133.

" ECF Nos. 131-21 to -23.

8 Settlement Agreement — ECF No. 126, 11 37, 3%9154, 76, 98.

° Capitalized terms throughout this order have the definitions given them in the Settlement Agree
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nine Nightclubs reflecting ten Nightclub Entitieghich are the commercial names for the clubs
themselves (sometimes the same name, but soesetrdifferent name, such as “the Hungry 1”
for the owner/defendant “Chowder Hous&").

In summary form, the settlement agreement is as follows.

The settlement consideration includes Cash Payments, Dance Fee Payments, Residual I
Fee Payments, and changes to tHerddants’ business practices thall confer a drect financial
benefit on class membersThe Gross Settlement Value is $8lion, broken into tiers: (1) First
Tier Cash Pool: $2 million; (2) Second Tier Cash Pool: up to $1 million; (3) Dance Fee Paym
and Residual Dance Fee Payments: $1 million; and (4) changes to the defendants’ business

practices (estimated to camnfbenefits to class members in excess of $1 milfibn).

2.1 First-Tier and Second-Tier Cash Pools: Cash Payments, Fees, Costs, and Awards

The First Tier Cash Pool of $2 million will be used first for (1) cash compensation to
Settlement Class Members who elect to receive lagagment, then for (2) attorney’s fees and
expenses and the enhancemegtgents, then for (3) the PAGApayment, and finally for (4)
administrative cost§ After subtracting enhancementypgents, the PAGA payment, and
administrative costs, the fund will be distributedcclass members who submitted timely request
for cash payment€.If the sum of the claims, enhancement payments, PAGA payment, and
administrative costs exceeds $2 million, the defersdaiit fund the Second Tier Cash Pool of up
to $1 million to cover the sum of the valid claims for cash payment, the attorney’s fees and

expenses, the Enhancement Payments, the PAGA payment, and administratie costs.

191d. 9 70 & Exs. A & B— ECF No. 126 at 71, 73.

Hd., Ex. A.

21d. g 111.

1B1d. 97 111-12.

4 PAGA is California’s Private Attorneys General Act (Cal. Labor Code §§ 2698-99.5).
15ECF No. 126 at 29-30, 1 112(a).

4.

71d. 1 112(b).

ORDER— No. 14-cv-03616-LB 4

Dan(

eNts

\"Z




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

The following is a summary of how settlemémtds are distributed for Cash Payments.

To receive a Cash Payment, a Settlement Glessber must submit an FLSA claim form with
her Performance Months (identifi¢o the best of her knowledge). Cash Payments are calculat
as follows, reducedro rataif the First Tier Cash Pool and the Second Tier Cash Pool are

depleted:

a. $800 for Cash Payment Claimants who accrued 24 or more Performance
Months during the Class Period;

b. $700 for Cash Payment Claimants who accrued between 12 and 23
Performance Months during the Class Period;

c. $500 for Cash Payment Claimantsovaccrued between 6 and 11 Performance
Months during the Class Period; and

d. $350 for Cash Payment Claimants who accrued fewer than 6 Performance
Months during the Class Peridd.

Performance Month means any month durirggdlass period when the Settlement Class
Member had at least one DateR#rformance at the NightcldBIf funds remain after payment of
valid claims for cash payments, attorney’s fees and costs, enhancement payments, and
administrative costs, then the remaining fumilsbe paid to Cash Payment Claimants in
proportion to the amount they receiv&d.

The enhancement payments, payable fronittet Tier Cash Pool, are: (1) $5,000 each to
Jane Roes 1 and 2; (2) $3,500 each to JaneRd#s-13, and 22; (3) for a total sum of no more
than $31,000, considered non-wage inc@me reflected on an IRS Form 1083 here are
General Release Enhancement Payments, payableéHeoRirst Tier Cash Pool to Jane Roe 1 or
or both, contingent on their exdmn of the general releasaf,an amount not to exceed $20,000

for a total sum of $40,008.

181d. 1 116.
¥d. §77.
21d. 7 117.
2L1d. 1 112(e).
221d. 1 112(f).
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The PAGA payment is $100,000, payable from the First Tier Cash Pool, with 75% ($75,000)
paid to the California Labor and WorkforBevelopment Agency (“LWDA”") and 25% ($25,000)
distributed equally to Cash Paymenai@iants and Dance Fee Payment Claim&nts.

The defendants will not object to an attorndgiss-and-expense award not to exceed 25% of
the Gross Settlement ValG&The defendants will pay the amoinot to exceed $1 million) to
Class Counsel from the First Tier Cash Pool ascappropriate, from the Second Tier Cash Pool,
to pay fees and costs that the cawards in its final approval ord&.

The Administrative Costs are $50,000, payable froerRinst Tier Cash Pool, for a third-party
administrator to manage the class notice, wepdistribution of fundsand other administration
of the settlemerf The parties identify four potential admstriators: Simpluris, Rust Consulting,
Settlement Services, or CPT GrdUgt the hearing, they identified Rust Consulting as the

administrator with the most cost-effective bid.

2.2 Dance Fee and Residual Dance Fee Payments

As an alternative to a Cash Payment Claetilement class members may elect to receive a
“Dance Fee Payment,” which is the mandatamg published cost of personal entertainment
performances owned by the Nightclubs under the “Dancer Contfadtse “Dance Fee Payment
Pool” is $1 million?® The ten nightclubs in Exhibit A each fund $100,000 to fund “Dance Fee
Payments” to claimants who elect that payna who designate that Nightclub on their claim
form as their Primary or Secondary Nightcfiiihe Nightclubs divide the $1-million popto

rata to claimants; the payment cannot exceed $5,000 per claimant for that claimant’s Primary

21d. 1 112(h).

41d. 1 66.

251d. 1 112(g).

261d. 1 112(i).

"1d. 1 96.

81d. 19 112(c), 125.
21d. 1 112(c).

01d.
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Nightclub and $3,000 per claimant for the Nighttkhe designates as her Secondary Nighttlub
The dancer must schedule at®af Performance during the Bee Fee Redemption Period at her
Primary or Secondary Nightclub at least three mssrdays before the performance and then ca
retain 100% of the Dance Fees capped at these anfounts.

If the claims for Dance Fee Payments are less than $100,000 for any Nightclub, the Nigh
will create a Residual Dance Fee Payment Podh®residual amounts, which are available to
Settlement Class Members who do not submit an FLSA claim form but who submit a Residu
Dance Fee Claim Form, available from manag#maéthe clubs, and that contains an

acknowledgment that the claimant did not submit an FLSA claim.

2.3 Changed Business Practices

The Nightclubs have changed their business pesstas set forth in paragraphs 136 to 144 @
the Settlement Agreement. Dancers now caarbployees of a Nightclub or Independent
Professional Entertainers (“IPEsthis does not waive any righisder any labor laws except as
those laws specifically permit.Managers will not influencdancers’ choices. The Nightclubs
will provide Entertainers and Emtainer Applicants enhanced employment offers that provide f
an hourly rate of $15 plus 20% commissionssales of private dees greater than $180The
settlement agreement has other changed busirssticps about review @hoices, context for
making choicesd.g, not while intoxicated or in a nua& semi-nude state), provisions for
changing status to an employemthing choices, a prohibain against tip-sharing, training

videos, and guaranteed average earnings foriPEs.

4.

%1d.7 126.

31d. 1 112(d).
3d. 1 137.
%1d. 7 139.

3% |d. 19 137-47.
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2.4 Release

In return for the settlement relief, the &&atient agreement has release provisions.

If a class member does not submit an FLSAelBrm and does not exclude herself from the)
settlement, the release generally is for all clainas &éine or could have beasserted in this action
(as described in the Second Amended Collectne Class Action Complaint) except claims unde
the FLSA, and specifically @luding wage-and-hours claimsThe plaintiffs are not releasing any
personal-injury claim&®

If a class member submits an FLSA claim formi{as consented to be an FLSA party plaintif

and does not exclude herself from the settlemerg)redeases claims as described in the previolis

section and also any claims ttae or could have been assdrin the action under the FLSA.
For “General Releasors” (defined dane Roe 1 and 2 — on certain conditidfishe release
is of known and unknown claims under Californiad@ 8 1542 (except claims that cannot be

released as a matter of laft).

2.5 Administration

The administrator will send class notice tosslanembers at their ldgtown address on their
most recent contract (but will first run a Natal Change of Address database search on all
addresses and useyacurrent addresé§.Other administration proderes — including notice,
administration, procedures for exclusion, andccpdures for objections — are set forth in the
settlement agreemefitSettlement Class Members who elect a cash payment must “opt in” un

29 U.S.C. § 216(b) by submitting a timely FLSA claim form (Exhibit C to the Settlement

371d. 11 62, 85, 164.

% |d. § 85.

391d. 11 62, 165, 186.
“01d. 163, 164.

“11d. 1 63, 168-69.

“21d. 7 113.

“31d. 99 172-81, 186-201.
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Agreement). Settlement Class Members who dampbin are eligible to participate in the
Residual Dance Fee Payment Pool and to receive Residual Dance Fee Péyhfetdement
Class Member may not elect more than ongneffollowing forms of moetary compensation: a

Cash Payment; a Dance Fee Payment; or a Residual Dance Fee Payment.

ANALYSIS
1. Jurisdiction
The court has federal-question jurisdictiomder 28 U.S.C. § 1331 for the FLSA claim and

supplemental jurisdiction overdlCalifornia state-law claims.

2. Conditional Certification of Settlement Class
The court determines whether the Settlement Class meets the requirements for class

certification first under Rule 23 and then under the FLSA.

2.1 Rule 23 Requirements

The court reviews the gpriety of class certifigtion under Federal Rule of Civil Procedure
23(a) and (b). When parties eniteto a settlement before the court certifies a class, the court
“must pay ‘undiluted, even heightened, attentiorclass certification requirements” because the
court will not have themportunity to adjust the class basedinformation revealed at trigbtaton
v. Boeing 327 F.3d 938, 952-53 (9th Cir. 2003) (quothrgchem Prods., Inc. v. Windsé21
U.S. 591, 620 (1997)Hanlon v. ChrysleCorp., 150 F.3d 1011, 1019 (9th Cir. 1998).

Class certification requires the following: (1) thasd must be so numerous that joinder of al
members individually is “impractable”; (2) there are questionslaw or fact common to the

class; (3) the claims or defenses of the clgssesentatives must be typical of the claims or

441d.
4 d.

ORDER— No. 14-cv-03616-LB 9
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defenses of the class; and (4) the person reptiag the class must be able to fairly and
adequately protect the interests ofcddlss members. Fed. R. Civ. P. 23&tgton 327 F.3d at 953.

The court finds preliminarily (for settlement pases only) that the gposed settlement class
meets the Rule 23(a) prerequisites of numsiggocommonality, typicality, and adequacy.

First, there are approrately 4,691 class membé¥sthe class is so numerous that joinder of
all members is impracticable.

Second, there are questions af land fact common to the class. All class members worked
for one of the defendant nightds as dancers. Common questimatude whether they were
classified properly as independeantractors and whether thefeldants’ practice of not paying
minimum wage and not paying overt violated federal state or local law. The claims depend @
common contentions that — truefatse — will resolve an isswueentral to the validity of the
claims.Wal-Mart Stores, Inc. v. Duke$31 S. Ct 2541, 2551 (201Betorina v. Ranstad US, L,P.
No. 15-cv-03546-EMC, 2017 WL 1278758, at *4 (N.D. Cal. Apr. 6, 2017).

Third, the claims of the representative partiestgpical of the claimsf the class. All have
worked as dancers for the defendants duringldees period, and all da members allege wage-
and-hours violations based on similar facts.rAfiresentatives possess the same interest and
suffer from the same injurfgetoring 2017 WL 1278758, at *4.

Fourth, the representative partiedl fairly and adequately prett the interests of the class.
There are no conflicts afterest, and the named plaintiéiad counsel will vigorously prosecute
the caseSee Hanlon150 F.3d at 1020.

The court also finds preliminarily (and for settient purposes only) that questions of law or
fact common to class members predomiater any questions affecting only individual
members, and a class actionuperior to other available nedds for fairly and efficiently
adjudicating the controversg$eeFed. R. Civ. P. 23(b)(3Brown v. Hain Celestial Group, Inc.
No. 11-cv-03082-LB, 2014 WL 6483216, at *15—-20 (N@al. Nov. 18, 2014). All claims arise

4 ECF No. 127 at 17.
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from the defendants’ uniform practices, and thusilitx can be determinedn a class-wide basis.
SeeBetoring 2017 WL 1278758, at *5.
The court thus conditionallgertifies the class for settlement purposes only and for the

purposes of giving the class ra#tiof the settlement and contlng a final approval hearing.

2.2 FLSA Class

The FLSA authorizes “opt-in” representati@etions where the complaining parties are
“similarly situated” to other employees. 29 U.S.C. § 21&bg generally Hoffman-LaRoche v.
Sperling 493 U.S. 16 (1989). Here, all class memlbenge worked as dancers for one or more
defendants during the class periadd their wage-and-hours claimsand related issues such as
independent-contractor status present common fact andudajuestions under federal and

California law. The court certifies tHd_SA class for settlement purposes only.

3. Preliminary Approval of Settlement and Leave to File Amended Complaint

The approval of a class-action settlement has two stages: (1) the preliminary approval, w
authorizes notice to the class; and (2) a finmhéss hearing, where the court determines whethg
the parties should be allowed to settle class action on the agreed-upon terms.

Settlement is a strongly favored method for kasg disputes, particularly “where complex
class action litigation is concernedCtass Plaintiffs v. City of Seattl®55 F.2d 1268, 1276 (9th
Cir. 1992);see, e.g., In re Pac. Enters. Sec. Ljtty F.3d 373, 378 (9th Cir. 1995). A court may
approve a proposed class-action settlement ontgr‘afhearing and on finding that it is fair,
reasonable, and adequate.” Fed. R. Civ. P. @(elhe court need not ask whether the proposeq
settlement is ideal or the best piide; it determines only whethttre settlement is fair, free of
collusion, and consistent with the named gi#isi fiduciary obligations to the clas§eeHanlon,
150 F.3d at 1026—27 (9th Cir. 1998).Hanlon the Ninth Circuit identifed factors relevant to
assessing a settlement proposaltlig strength of the plaintii’case; (2) the risk, expense,
complexity, and likely duration of further litigatio(B) the risk of maintaining class-action status

throughout trial; (4) the amount ofa in settlement; {She extent of discovery completed and

ORDER— No. 14-cv-03616-LB 11
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the stage of the proceeding) (e experience andews of counsel; (j/the presence of a
government participant; and (8)e reaction of class members to the proposed settlelnesit.
1026 (citation omitted).

“Where a settlement is the product of aflersgth negotiationsanducted by capable and
experienced counsel, the court begtasanalysis with a presumptitinat the settlement is fair and
reasonable.Garner v. State Farm Mut. Auto Ins. C2010 WL 1687832, *13 (N.D. Cal. Apr. 22,
2010);see, e.g., Rodriguez v. West Publ’'g Casp3 F.3d 948, 965 (9th Cir. 2009) (“We put a
good deal of stock in the product of an arms-lengbn-collusive, negotiated resolution . . . .”);
Nat'l Rural Telecomm. Coop. v. DirecTV, In221 F.R.D. 523, 528 (C.D. Cal. 2004).

The court has evaluated the proposed seé#id agreement for overall fairness under the
Hanlonfactors and concludes that preiimary approval isppropriate.

First, the plaintiffs represent that the settlaire fair because the cash payments correlate
with the months that a dancer worked with onenore defendants, and the dance-fee payments
— as an alternative to cash pagms — are a fair alternatiVéThe fees also are capped at 28%.

Second, the plaintiffs provide examples of settlements in other districts that show that the
settlement is in the “range of possible apptd\arelevant consideti@n at the preliminary
approval stagé&’ SeeBetoring 2017 WL 1278758, at *6 (considerations include whether the
settlement (1) is the product of seriousprmed, non-collusive negotiations, (2) has no obvious
deficiencies; (3) does not graneferential treatment to class representatives or segments of th
class; and (4) falls within éhrange of possible approvatiwt also fully considered théanlon
factors because the settlement weeched before class certification).

Third, the plaintiffs point out that a clasdian allows class memb&r— who otherwise would

not pursue their claims individually because sebuld exceed recoveries — to obtain reifef.

4" Motion — ECF No. 127 at 21; Settleméyreement — ECF No. 126, 11 116, 123-27.
“8 Motion — ECF No. 127 at 21.
*91d. at 26; Reply — ECF No. 138 at 8.

*0 Motion — ECF No. 127 at 27 (citirigocal Jnt. Exec. Bd. of Culinary/Bartender Trust Fund v. Lz
Vegas Sands, In244 F.3d 1152, 1163 (9th Cir. 2001).

ORDER— No. 14-cv-03616-LB 12
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Fourth, litigation poses risk. If the defendants ¢ooed a trier of fact that the plaintiffs were
not misclassified, then their regery would be zero. If the pldiffs prevailed, then damages
could fall within a wide range, gending on issues such as deysked, the statute of limitations,
and punitive damages. For example, without a figdhat a violation is willful, the third year of
the statute of limitations for the FLSA claims cobkleliminated. The plaintiffs observe that thes
factors make estimating damages difficilt.he plaintiffs point to risk associated with the
certification process and on the merfthere is the risk of being compelled to arbitrafion.
Class counsel are experienced slastion litigators and anticipayears of litigation and appeal;
they — well versed in wage-and-hours law — belithad they arrived a reasonable resolution
through a protracted and arm’s-length mediafimcess with the Ninth Circuit’s mediattr.

Fifth, the PAGA provisions seem reasonalBlee Thurman v. Bayshore Transit Mgmt.,,Inc.
203 Cal. App. 4th 1112, 1145 (2012) (general ratgarding 75/25 split to LWDA and claimants).

Finally, the settlement is th@oduct of serious, non-collusivarm’s-length negotiations and
was reached after mediation with an expeced mediator at the Ninth Circuit.

The named plaintiffs in thughesandPeracases — who are class members — object to
preliminary approval. Preliminarily, the plaintiff®int out that class members’ objections are
deferred to the final fairness review; they areinttrvenors and their arguments are premature.
Under the circumstances, the dotonsiders the objectors’ arguntg, which do not change the
court’s decision to preliminarily approve the settlement.

The objectors’ main argument is that the setttnt is not fair becae the recovery is

inadequaté&® They point to settlements that theywbachieved in individual arbitration§More

>Ld. at 25.

*2 Reply — ECF No. 138 at 15-16.

>3 Motion — ECF No. 127 at 28.

>41d.

> Reply — ECF No. 138 at 18.

*6 SeeObjections — ECF No. 133 at 8-11.
>71d. at 23.

ORDER— No. 14-cv-03616-LB 13
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usefully, they identify settlements with averageoveries that they g&xceed the recoveries

here>®

Case Recovery

Dittus v. K.E.G., In¢.No. 14-300 (D.S.C.) $14,000 for dancers working for four years to
$2,000 for dancers working for four months or le

(&)

Alvarez v. KWLTNo. 14-7075 (E.D. Pa.) $5,916 per class member

oy
d

Hart v. RCI Hosp. Holding2015 WL $15 million cash/66% of recovery on wage claims;
5577713 at *5, *11 (S.D.N.Y. Sept. 22, 2015 verage $4,225; 34 received more than $10,000.

Clincy v. Garlardj No. 09-2082 (N.D. Ga.) $1,550,000 million cash for 80 dancers.

Eley v. Stadium Grp2017 WL 663525, at *| $1,700 to $17,200 per class member
2 (D.D.C. Feb. 17, 2017)

In Re Penthouse Exec. Club Comp. Ljtig. | $3,727 for first year, $988 for years after that;
No. 10-cv-1145 (S.D.N.Y.) average settlement $4,666.94

Jones v. JGC Dalla014 WL 7332551 & | $2.3 million for 194 participants with average
2014 WL 7336889 (N.D. Tex. Dec. 24, 201®ayment of $7,900.

Based on her familiarity with the claims heralan other cases, plaintiffs’ counsel estimates
damages to be $40 million just for the Hustler and Condor elukisd she discounts the
plaintiffs’ examples of other settlements: they ‘@@ a basis for this Court to turn a blind eye to
the serious issues presented h&&he concludes that the ctants here would receive a
maximum of $800 for releasing SFBS@dathe nightclubs — an unreasonable Stm.

The plaintiffs respond that the g®settlement value is largeatt) or similar to, other exotic-
dancer class settlemefitsThey note that the objectors’ awdlamages assessment supports this
conclusion, based in part on the following: th¢eotors looked at twof ten nightclubs and
estimated damages for possible claims; 34.5%@ftettlement class worked at the two
nightclubs; extrapolating to allneclubs yields estimated class damages (which the plaintiffs

calculate is approximately $116 milliti; the Gross Settlement Valtere is 4.3% of that amount

8 1d.

91d. at 24.

®01d.at 25.

611d.

%2 Reply — ECF No. 138 at 8.
31d. at 8-9.
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—within the range that the objector®idify as reasonable settlement ranjékhat is better than

settlements that courts have appro¥&they identify the following settlements:

Case Recovery

Strube v. Am. Equity Inv. Life Ins. C266 2.5% of estimated potential recovery
F.R.D. 688, 698 (M.D. Fla. 2005)

In Re Toys R Us-Del., In@295 F.R.D. 438, | 3% of possible recovery
453-54 (C.D. Cal. 2014)

Reed v. 1-800 Contacts In2014 WL 29011, 1.7% of possible recovery
at *6 (S.D. Cal. Jan. 2, 2014)

In Re Payment Card Interchange Fee & | 2.5 of highest damages estimate
Merch. Discount Antitrust Litig 986 F.
Supp. 2d 207, 229 (E.D.N.Y. 2013)

The plaintiffs observe that i@otter v. Lyftthe objectors’ counsel argudtht the second and
third cases in this chafdys-R-UsandReed supported the conclusionaihthe settlement value
“was within the rang of possible approvd and that a settlement representing less than two
percent of maximum recovery “mde justifiable” based on “defersthat increase the risk of
litigation.”®” And as described above, in their motion and reply brief the plaintiffs point to
settlements with recovery rangesddahan the recoveries here.

The plaintiffs quarrel too with the objectom/erall damages estimate, citing an accounting
analysis about average earnings of exotic demthat — while it does ndirectly correspond to
the wage shortfall during treettlement period — suggests thihie potential value of the
classwide claims could be magnies less than the Objectors poSitThey disagree with the
objectors’ limiting possible claims to $800 eacid 800,000 in the aggregate: if the claims are
few, claimants receive more, and if the clainmes many, then the Second Tier Pool is triggered,

adding an extra $1 million. They conclude that the objectors do not raise obvious defects that

*d.
%51d. at 9 (collecting settlements).

%1d. at 9—10 (quoting objectors’ counsel motiorQatter v. Lyft, Ing.No. 3:13-cv-04065, ECF No.
169 at 36 (N.D. Cal. Jan. 26, 2016)).

571d.
8 1d. at 10.
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should derail the settlemé&hat the preliminary approval staffeThe objectors counter that the
plaintiffs provide no meaningful calculation abb@otential class recovery, and their failure to
provide that analysis means that toairt should deny ptiminary approval®

The recoveries here are adequate to jupti®iminary approval. Given other comparable
settlements, and the litigatiorsks identified above, the settlement amount at least preliminarily
appears fair. The objectors point out that exotitcdes are relatively transient workers; that may
affect the hit rate for claimants, and it may affiaet attorney’s fees. But Tier One funds are not
reversionary, and if the hit rai® substantial enough, then Tier @fwnds are available. The court
cannot discern how to fully evaluate these ésswithout seeing what the claim response is.
Individual and smaller-group recoveries in wage-hour cases also differ from the appropriate
per-member relief afforded to a class. The ta@des of recovery do not correlate perfectly. And
the parties essentially agree tpatsuing individual recoveries dfficult partly because class
members are reluctant to come forward. The cagain emphasizes litigation risk in wage-and-
hours cases. Indeed, the issue of whether exaticetla were misclassifiaslas decided in favor
of one of the defendant nightclubs (ChowHi®use, Inc., doing business as Hungrlel v.
Chowder House, Inc2006 WL 1545860 (Cal. App. June 7, 20086) (affirming jury verdfct).

The objectors cit€ustom LEDsupra, to support the conclusittrat when plaintiffs fail to
provide a detailed analysis of the vabfahe claims, the court can deny approValhe argument
does not change the outcome. Thestom LEDcourt denied certification based on several
obvious defects: an overbroad release, a deficietice, the parties’ failure to describe why
issuing credits as the default payment method wpeoariate, the parties’ failure to establish the

appropriateness of tloy presaward recipient, the parties’ fare to explain why the distribution

%d.at 12 (citing Settlement Agreement § 112(a)—(b)).
%1d. at 10.

"L Surreply, ECF No. 144-1 at 7-8 (citi@ystom LED, LLC v. eBay, Indo. 12-cv-00350-JST, 2013
WL 4552789, at *9 (N.D. Cal. Aug. 27, 2013).

2 Reply — ECF No. 138 at 15-16 (discussing risk in more detail).
®1d. at 9-10.
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of funds was bifurcated by time period, and theieg failure to provide information about the
potential range of recovery or the numbéclaimants (as opposed to eBay user I0sistom
LED, 2013 WL 4552789, at *6-9. By contrast, the assat&ditiency here is the amount of the
recovery. Given the landscapeatlthe court has described, thigectors’ disagreements do not
render the settlement unfair at this stage.

The objectors say that the lawsuit reEaslaims not pleaded in the laws(diBy this, they
clarified at the hearing, theyeant that the amended compladts the nightclubs (an addition
that the class notice reflects). As the court said at the hearing, this case always was aimed a
nightclubs (by way of the entity — defendant S&B— that allegedly manages them). In any
event, the objectors’ argument that total vatuenfair already capturdkis objection. The court
did not deem it sufficient to deny preliminary approval.

A perhaps related argument is that the plaintriuation does not account for other claims
pleaded in the lawsuit, such#® gratuity and expense claifi\t the hearing, the objectors
clarified that their objection was ntut the release of the gratuand expense claims but rather to
the overall fairness of the dollar amounts.

The objectors also characterize the Danee Fayments as objectionable “coupon payments
that, among other drawbacks, reguitancers to work at the cluf§sThis too is no reason to deny

preliminary approval. As the plaintiffs point oaeurts approve similar settlements, which conve

a tangible monetary benefit; also, the benefit remains available to claimants for two years and

costs the employerd.And given that the workforce is trarsi, the benefitgparently maximizes
recovery to the class as a whole.
The objectors minimize the non-monetary reliefreltterizing it as incoegjuential, generally

because dancers are properly classifieeitagr employees or independent contractbie

“1d. at 7.

®1d. at 9.

5 Objections — ECF No. 133 at 18.
""Reply — ECF No. 138 at 12.

"8 Objections — ECF No. 133 at 19-20.
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plaintiffs respond that a major goal oétlawsuit was changing industry practic®$he
Enhanced Offer of Employee Status and theitdum Pay Guarantee fandependent contractors
are real benefits, as are the mandates ragatteatment and the procedures for new exotic
dancerg® The court also finds persuasive teasons advanced in defendants’ counsel’s
declaration at ECF No. 139. Onghecord, the changed busin@sactices — which locally are
almost industry-wide (this settlement coversol of the apparently 1&uch nightclubs in San
Francisco) — will allow an alteative business model for thedustry, providing employees with
a guaranteed hourly rate, commissioms] Benefits, among other changed practitésnd
preliminarily, there is an @nomic value that attachesttis portion of the settlemeftt.

The objectors also suggest that their exclufiom the settlement proceedings raises a red
flag and that the settlementtie result of a ‘®verse auction®® The court disagrees. First, the
parties sought input from the objectarsunsel, who provided only limited feedb&éiSecond,
the court does not doubt the diligence and &ffeness of counsel for the plaintiffs and the
defendants, for the reasons described on the record.

In sum, the court finds that viewed as a whtie, proposed settlement is sufficiently “fair,
adequate, and reasonable” such that preéingiapproval of the settlement is warranteee
Officers for Justice v. Civil Ser@omm’n of the City and Cty. of San Francisé88 F.2d 615, 625
(9th Cir. 1982). The court thus approves thtesment agreement preliminarily and authorizes
notice to the class.

The court also grants leave to file the@at amended complaint (filed at ECF No. 126 at 73

123) and finds preliminarily thattrelates back to thieling date of the original complaint.

" Reply — ECF No. 138 at 11.

8d. at 11-12 (citing Settlement Agreement, 1 136—47).
8 ECF No. 139, 11 8-14.

81d. 7 18.

8 Objections — ECF No. 133 at 28-29.

8 Tidrick Decl. — ECF No. 138-1, 11 3-6.
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The court will address the issue of attoradges at the final fairness hearii@ee Hanlon150
F.3d at 1029 (twenty-five percentadenchmark in common fund cases);Vizcaino v. Microsoft
Corp., 290 F.3d 1043, 1048 (9th Cir. 2002) (twentyefpercent benchmark, though a starting
point for analysis, may be inappropriate in sarases; fees must be supported by findings). The
court will address the appropriatess of the incentive paymnsrthen too. The objectors’
arguments about the PAGA allocaffddo not affect the court’s deston to preliminarily approve
the settlement.

4. Appointment of Class Representative, Glss Counsel, and Claims Administrator

The court appoints the plaintiffs Jane Roe 1 and Jane Roe 3 as the settlement class
representatives. The court findopisionally that they have claintbat are typical of members of
the class generally and that they are adequptesentatives of the othmembers of the proposed
classes.

The court appoints Steven G. Tidrick and Jaming of The Tidrick Law Firm as Settlement
Class Counsel. The court finds that they havaaeifft qualifications, expéence, and expertise in
prosecuting class actions.

The court designates and approves Rust Conguds the claims administrator. It will
administer the settlement subject to the oversighteparties and this cduas described in the

settlement agreement.

5. Class Notice

The court approves the class getand plan. The court finds that the class notice provides t
best notice practicable, satisfies the notice reguents of Rule 23, adequately advises class
members of their rights under the settlensgreement, and meets the requirements of due
process. The forms of notice fairly, plainlgcarately, and reasonably provides class members
with all required informationncluding (among other things): (& summary of the lawsuit and

claims asserted; (2) a clear definition of the cl&®sa description of the material terms of the

8 Objections — ECF No. 133 at 10 n.13.
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settlement, including the estimated payment; (4seldsure of the releasf the claims should
they remain class members; @) explanation of class memberpt-out rights, a date by which
they must opt out, and information about how tedp(6) the date, timend location of the final
fairness hearing; and (7)ehdentity of class counsel and theysions for attorney’s fees, costs,
and class-representative service aw&rds.

The objectors argue that the notice should infolass members thateyr may “either choose
to accept the settlement or instead join anathse through which they may seek greater refef.”
As the plaintiffs point out, thatotice sounds like marketing, not notféénd the objectors do not
respond in their surreply to the plaintiffs’ argent. In their initial objections, they cite
Cotter v. Lyft, InG.193 F. Supp. 3d 1030 (N.D. Cal. 2016¥stmpport their argument that notice is
required®® but Cotterdoes not compel that result. There pineposed settlement released claims
raised in a different lawsuit (callethmora v. Lyft Cotter, 193 F. Supp. 3d at 1033-34. The
Zamorasuit alleged that Lyft had deprived its drivefscertain gratuitiesr payments meant for
them, in violation of California lawd. at 1034. Specifically, when Lyft imposed a “Prime Time”
surcharge during peak hours, it kept 20% (just &kes 20% of the reguldare), allegedly in
violation of California law that mvides that gratuities belorsglely to employees (and thereby
prohibits employers from taking part of the gratuitiés) The trial judge described tlamora
gratuity claims as “not . . . very strong,” gealéy because the surchargeuld not appear to the
“reasonable rider . . . as a matag gratuity, as opposed taxgply a price increase. . .1d. at
1038-39. The court concluded that ptaintiffs’ failure to identify and include the Prime Time
gratuity claims did not render the settlementair, unreasonable, or inadequate under Rule
23(e)(2).1d. at 1040. But it required the plaintiffs to revite class notice to include a descriptior
of theZamoralawsuit and the settlement agreement’s release afahwraplaintiffs’ gratuity

claims.Id.

8 ECF No. 128 at 414-27.

87 Objections — ECF No. 133 at 31.
8 Reply — ECF No. 138 at 16-17.
8 Objections — ECF No. 133 at 31.
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That result makes sense: a noticght to include a deription of the claims released by the
lawsuit. This notice does. But whether a noticesnaescribe a later-filed lawsuit that potentially
gives plaintiffs another avenueracompense for the same claims is a different inquiry. Given ti
record before it, amending the notice is nébimative. The objectors provide no explanation

about theBokanoskiotice that compels a contrary resdlt.

6. Compliance with Class Action Fairness Act

The plaintiffs will provide notice of the settlement — which is deemed filed as of the date
this order — and other inforrtian showing compliance with the Class Action Fairness Act of
2005, 28 U.S.C. § 1715, to the appropriate fedmrdlstate officials. Any final settlement

approval will be more than 90 dayseafservice as required by 28 U.S.C. § 1715.

7. Procedures for Final Approval Hearing

7.1 Deadlines and Hearing

Event Date

Defendants provide addresses to admirtistra 14 days after preliminary approval

Last day to opt out or object 60 days from mailing of notice
File motion for enhancement awards and fees 39 days from mailing of notice
File motion for final approval 112 days after preliminary approval
Due Diligence Declaration for Administrator 21 days before fairness hearing
Final fairness/ approval hearing September 14, 2017, at 9:30 a.m.

7.2 Final Approval Hearing

At the hearing, the court will consider whether(th: grant final certificion of the settlement
class; (2) finally approve thetlement agreement andetineleases in it; (3) finally approve the

enhancement awards; and (4) awaitdrney’s fees and costs t@s$ counsel. The court may, for

90 SeeECF No. 138 at 31.
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good cause, extend any of the deasllim this order or contire the final approval hearing

without further notice to the settlement-class members.

7.3 Requests for Exclusion From the Settlement

Under the terms of the settlement agreement, class members (except the named plaintiff
opt out of the settlement by sending a signed, evwritequest for exclusion, postmarked no later
than the date set forth abdVafter the mailing date of the ne, to the address in the class

notice. The request must include: (a) the meraldel name, address, and telephone number; (b

5) M

a clear and unequivocal statement that the class member wants to be excluded from the settlem

but understands that sisestill bound by the release of the PAGA claims upon issuance of a fingl

approval order for the settlement; and (c) tlymaiure of the class member or her legally
authorized representative. Failure to regeastusion means that the class member will be
deemed a class member and will be bound by thiesent agreement, if the court approves it,

and any orders and judgment entered by the court.

7.4 Objections to the Settlement

Any person who has not requested exclusion fiteenclass, and who is legally entitled to
object to the approval of the proposed settlernemd the judgment, may object to the class
settlement in writing or by appearing at the fiapproval hearing, with axithout the presence of
an attorney. Written objections must identify the case name and number and must be mailed
claims administrator at the aboaddress on or before the datesfegh in the chart above. They
also may be filed with the court tite following address: Clerk oféliCourt, United States District

Court, 450 Golden Gate Avenue, San Francisco, CA 94102.

L This gives class members sufficient time easider their options and make a fully informed
decision.See, e.g., Torrisi v. Tucson El&awer Co, 8 F.3d 1370, 1375 (9th Cir. 1993).
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7.5 Other Orders

Pending the final determination of whether the settlement should be approved, all proceedings
i this action, except as may be necessary to implement the settlement or comply with the terms of
the Settlement, are hereby stayed.

Pending the final determination of whether the settlement should be approved, the Named
Plaintiffs and Class Members are hereby preliminarily enjoined — until they submit a timely
request for exclusion from the Settlement — from filing or otherwise participating in any other
suit or non-administrative proceeding based on the Released Claims, or from attempting to effect
an opt-out from the settlement as a group, class, or subclass of individuals. The injunction shall
remain in force until final approval or until such time as the parties notify the court that the

settlement has been terminated.®?

CONCLUSION

The court (1) conditionally certifies the class for settlement purposes only, (2) preliminarily
approves the settlement and authorizes notice as set forth in this order, (3) approves the notice
plan, (4) appoints the class representatives, class counsel, and claims administrator, (5) orders the
procedures in this order (including all dates in the chart), and (6) orders the parties and the claims
administrator to carry out their obligations in the settlement agreement.

This disposes of ECF No. 127.

IT IS SO ORDERED.

Dated: April 14, 2017 M &

LAUREL BEELER
United States Magistrate Judge

%2 Settlement Agreement — ECF No. 126 at 24-25, 9§ 108(b).
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