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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RAY GHAZVINI,
Plaintiff,

Case No0.3:14¢€v-03761JSC

V. ORDER GRANTING MOTION TO
REMAND AND DENYING REQUEST
PITTSBURGHWHOLESALE GROCERS FOR ATTORNEY'S FEES

INC. et al,
Re: Dkt. No. 10

Defendant.

Plaintiff Ray Ghazvin{*Plaintiff”) sued his former employerDefendant Pittsburgh
Wholesale Grocers, Inc., dba PITCO FOODS 1, (“PITCO”) and DefendariicRammservice,
Inc., dba PITCO FOODS 1, (collectively, “Defendants”)—for various labor |aatrons in the
Superior Court for the County of Alameda. Defendants subsequently removed the action to
Court alleging federal question jurisdiction. Now pending before the Court igiffimotion to
remand and request for attorney’s fees. (Dkt. No. Aft¢r carefully onsidering the parties’
submissions, and having had the benefit of oral argument on Noven#iEr4the Court
concludes thathe totality of the circumstances favors construing Plaintiff’'s complaint agrajle
only state law causeof action that do natise a “substantial question” of federal Jaamd
therefore GRANTS Plaintiff's motion to remand. Neverthelbssause Defendants had an
objectively reasonable basis for removal, the Court [EESNRIaintiff's request for attorney’s fees.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff was employed by PITCO from August 31, 1998 until his termination on Janua
30, 2014. (Complaint 1 9-10.)

On July 16, 2014, Plaintiff filed suit against Defendants in the Superior Court of
California, County of Alameda (Case No. RG14733198), alleging that he was improperly
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classified as an exempt employee throughout his employment with PITCQaar twas not

paid statutory overtime.ld.  9.) Plaintiff's complaintappears to assdfie followingfour

causes of aatin: (1) failure to pay all wages due (overtime and accrued paid time off) in violation

of California Labor Cod¢‘CLC”) 88 227.3, 510, and 1194, Industrial Welfare Commission
(“IWC”) Wage Order 42001, and the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 207; (2)
waiting time penalties und€LC 88 201 and 203; (3) improper wage statements in violation of
CLC 8§ 226(a); and (4) unlawful business practices under California Business and &ngfessi
Code 817200, et seqld( 1 18-41.)

Defendants subsequently removed the case to this Court on the basis of federal ques
jurisdiction, asserting that removal was proper because Plaintiff €fiuste of action was brought]

in part under the FLSA. (Dkt. No. 1 at 4.) The first cause of action specifitlaljgs that:

Plaintiff did not qualify for any exemption under California law.

... PITCO failed and refused to pay Plaintiff compensation for paid
time off required by 29 USC § 207, California Labor Code 88§ 227.3
and 1194, and IWC Wage Order 4-2001.

... PITCO failed and refused to pay Plaintiff a total of $87,746.00
in overtime compensation required by the federal Fair Labor

Standards Act (“FLSA”), 29 USC 8§ 207, California Labor Code 88
510 and 1194, and IWC Wage Order 4-2001.

(Id. 191 19-21.) Thecomplait caption characterizes the first cause of action as “FAILURE TO
PAY ALL WAGES DUE, INCLUDING OVERTIME (FLSA 29 USC § 207, CAL. LABOR
CODE 88 510, 1194).”14. at 1).

Plaintiff's motion to remand and request for attorney’s fees followed. (Dkt. No. 10.)

LEGAL STANDARD

“A motion to remand is the proper procedure for challenging remo\&d’'v. Alameda
Cnty. Med. Ctr.No. C 06-03799 SI, 2006 WL 2669001, at *1 (N.D. Cal. Sept. 18, 2006). A
district court must remand a removed action “if at any time before final judgmepesthat
the district court lacks subject matter jurisdiction.” 28 U.S.C. § 1447(c). The NiraintCi
“strictly construe[s] the removal statute against removal jurisdicti@als v. Miles, In¢.980

F.2d 564, 566 (9th Cir. 1992). “Th[is] ‘strong presumption’ against removal jurisdiction mean
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that the defendant always has the burden of establishing that removal is prdper.”

The Court has original “federal question” jurisdiction over civil actions ‘fagisinder”
federalaw. 28 U.S.C. § 1331. Removal based on jurisdiction under section 1331 is governe
the “well-pleaded complaint rule.Caterpillar Inc. v. Williams482 U.S. 386, 392 (1987). Under
the rule, “federal jurisdiction exists only when a federal questigpresented on the face of the
plaintiff's properly pleaded complaint.id.

DISCUSSION

Plaintiff’'s motion for remand contends that removal was improper because tAa$-Sht
an essential element of his complaint, and the complaint thereforeaqaesent a federal issue
on its face. (Dkt. No. 18t 3-4.) Defendant counters that Plaintiff's first cause of action arises
under federal law and includes more than just a “mere reference” to the FLEAN 12 at 3—
5.) Thus, the Court must ddei whether Plaintiff's reference to the FLSA in the complaint
particularly in the first cause of action for failure to pay all wages-eyees rise to federal
subject matter jurisdiction. Although it is a close question, given the strong ptesuigaist
removal, the totality of the circumstances weigh in favor of construingtifflainause of action
as one createsblelyby state law. Moreover, because the resolution of an FLSA violation is n(
an essential element of Plaintiff's state law cause of action, there is naafsidiSederal
guestion,” and remand is proper.

A. Whether the Cause of Action “Arises Under” Federal Law

To resolve whether removal was proper, the Court must determine whetherfR|dinstif
cause of action arises under federal law. A claim “arises under” federal law wheltepbeaded
complaint establishes that either: (1) federal law creates the cause of act®)rthe plaintiff's
right to relief necessarily depends on a resolution of a substantial question dfléader
Christianson v. Colt Indus. Operating Caorg86 U.S. 800, 808—09 (1988ge also Virgin v.

Cnty. of San Luis Obisp@01 F.3d 1141, 1142-43 (9th Cir. 2000) (“A claim arises under feder
law within § 1331 if it is apparent from the face of thenptaint either that (1) a federal law
creates the plaintiff’'s cause of action; or (2) if a state law creates the causergfaafeiteral law

that creates a cause of action is a necessary element of the plaintiff's claimdgldition, the
3
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plaintiff is the ‘master’ of her case, and if she can maintain her claims on both stateesall fed
grounds, she may ignore the federal question, assert only state claims, ahdededeal.”
Duncan v. Stuetz|&¢6 F.3d 1480, 1485 (9th Cir. 1996).

Here, the key etermination is whether Plaintiff's claim for “failure to pay all wages due,
on its face, is a cause of action created by state or federal law. Theve a@ys to construe
Plaintiff's unpaid wages claim: (1) the citation to the FLSA evidences & cdwastion created by
federal law;or (2) the FLSA is merely an incidental refererceheory of liability within a cause
of action created by California lawror the reasons explaiméelow, the Court construes
Plaintiff's claim as the latter.

1. Federal Law Creates Cause of Action

“Most federalquestion jurisdiction cases are those in which federal law creates a caus
action.” Wander v. Kaus304 F.3d 856, 858 (9th Cir. 2002). “The question whether a statute
creates a cause of action, eithgpressly or by implication, is basically a matter of statutory
construction.” Opera Plaza Residential Parcel Homeowners Ass’'n v. Haairg F.3d 831, 834
(9th Cir. 2004). An “FLSA cause of action raises a federal question, and the Court praperly
exercise subject matter jurisdiction over [an] FLSA cause of actiderhandez v. Marting2No.
12-CV-06133-LHK, 2014 WL 3962647, at *3 (N.D. Cal. Aug. 13, 2014).

“Both the federal [FLSA] and California law require that an employer payimewages
to emplgees unless those employees are classified as exempt employees underctigeppli
law.” Rhea v. General Atomic227 Cal. App. 4th 1560, 1566—67 (Cal. App. 4th Dist. 20E8; s
29 U.S.C. § 207; Cal. Lab. Code 8 510. To enforce these overtime provisions, both the FLS
the CLC create an express right of acticBee29 U.S.C. § 216(b) (“An action to recover the
liability prescribed in [section 207] may be maintained againgeamloyer . . . in any Federal or
State court of competent jurisdiction.”); Cal. Lab. Code 8§ 1194(a) (“Notwithstanadyng a
agreement to work for a lesser wage, any employee receiving less than thanegahmwage or
the legal overtime compensation apable to the employee is entitled to recover in a civil actior
the unpaid balance of the full amount of this minimum wage or overtime compensation.”). T

the federal and state law provisions that Plaintiff cites each allow a priylatef action to
4
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redress an employer’s alleged failure to pay overtime. The questiaemains, however,
whether Plaintiff’'s complairt-on its face—alleges a cause of action under @eC, the FLSA, or
both.

According to Plaintiff, the complaint “charges Defendantwiolating only state law
and nothing more,” as the “main factual and legal allegations . . . allege violatitves of t
California Labor Code.” (Dkt. No. 10 at 4.) Defendants counter that Plaintiftsciiuse of
action charges them with violating §ea 207 of the FLSA, “a federal statute which expressly
confers jurisdiction to a federal court.” (Dkt. No. 12 a4 3—They maintain that Plaintiff's
reference to the FLSA provided notice of an FLSA violation, “which is all thagigned to state
a separate claim.”ld. at 5.)

Defendants cit@an v. Dolby Laboratories., IncNo. 05-03973 WHA, 2006 WL 463505
(N.D. Cal. Feb. 24, 2006), in support of their argumenfrain a complainfiled in state court
alleged that the defendartdsprivedthe plaintiff of “her right to be free from sexual
discrimination . . . as provided by Title VII of the Civil Rights Act of 1964, Section 70Xget.se
. as well as California Government Code, 88 12900, et seq.'Tamdefendantsemovedhe
action to federal court based plaintiff's reference to Title VIl.Id. at *1. The plaintiff, orher
motion to remandnaintained that the citation to Title VII did not allege a federal cause of acti
but was “a mere reference to federal law provided as an ilistraf public policy in support of
plaintiff’'s sexual discrimination claim.Id. The courtdenied the motion, and held that the
plaintiff's “clear invocation of Title VII . . . . can only be construed as settirtt focause of
action under Title VII.” Id. at *2.

While the complainherebears a strongimilarity to the one iman that decision must
also be reconciledith the Ninth Circuit’s holding ifcaston v. Crossland Mortgage Corfi14
F.3d 979 (9th Cir. 1997)In Easton the plaintiffs allegd sexual harassment in violation of Title
VII of the Civil Rights Act of 1964, California Government Code § 12940, and the right of
privacy under the California and federal constitutiolss.at 981. The defendant removed the
case to federal court based the references to Title VII and the right of privacy, and the district

court denied the plaintiff's motion for remanttl. The Ninth Circuit reversedoldingthat “the
5
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mere reference of a federal statute in a pleading will not convert a stateitfavinttaa federal
cause of action if the federal statute is not a necessary element of the state lawctclaam an
preemption exists.'ld. at 982. The Ninth Circuit noted that “the plaintiffs alleged state law
claims which included incidental referenceatéederal statute and the3J.Constitution,” and that
the “remedies sought were founded exclusively on state |iv.Moreover, “[a]ny lingering

apprehension about the plaintiffs’ intentions was resolved by plaintiffs’ inateedctions

clarifying ther intent upon removal,” as they “adamantly eschewed relief based on fedetal law.

Id. “Taking into account all of these circumstances, the district court should havedjtize
motion to remand and erred in failing to do’sdd.

The Court finds theituationheremore analogous tBastonthanTan Unlike Tan
Plaintiff's “clear invocation” of the FLSAloes not mean that his claim camly be construed as
setting forth a cause of action undétieral law. Defendants contend that the plain languaige
the complaint suggests that Plaintiff seeks to pursue a FLSA claim as well as anclamstate
law. Defendants note that Plaintiff (a) twice uses language that claimsoBeterailed to act in
a manner “required by” the FLSAdeComplaint §{ 20-21); and (b) invokes FLSA section 207
thecomplaintcaption for the first cause of action, further evidencing an intent to bring @ chus
action under federal lavgé¢e id.at 1). While this language suggests a federal claim, it must be
weighed againscompeting factors present in the complaint.

First, the entire basis for Plaintiff's first cause of action (and the rengail@nvative
claims in the complaint) is the allegation that he was impropeassitied as an exempt employes
when he “did not qualify for any exemption under California lansed idJ 19.) Plaintiff does
not include any discussion of exempsamder federal law. Plaintiff also references multiple
sections of th€LC and an IWC Wage Order, compared to one section of thedJ8tates Code.
(See idf1 26-21.) MoreoverPlaintiff cites the section of tHeLC that creates a private right of
action for failure to pay overtime wages (section 1194), but does not cite theatpraigsion of
the FLSA. (®e id) Thisomissio supportan inference that Plaintiff intended to allege a causs

of action solely undestate law. Lastly, & in Easton Plaintiff makes no reference to federal law
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in his prayer for reliend has “adamantly eschewed relief based on federal law” upmvaé'
SeeEaston 114 F.3d at 981.

While itis a close call, given the Ninth Circuit’s “strong presumption” against remnoual
thatthe factors present iBastonare present heréhe Court construeddntiff’'s cause of action
for “failure to pay all wages due” as a state law claim undeCtl@and IWC Wage OrderThe
only remaining question, then, is whether this cause of action raises a substastiahagie
federal law.

2. Substantial Questionof Federal Law

When analyzing a cause of action brought under state law, a claim supportestriatiae
theories in the complaint may not form the basis for federal question jurisdictessdateral
law isessentiato each of those theorie€hristianson 486 U.S. at 81@uncan 76 F.3d at 1486.
“[T]he mere presence of a federal issue in a state cause of action does not eallgroatifer
federal question jurisdiction.Merrell Dow Pharms. Inc. v. Thompsect/8 U.S. 804, 813 (1986);
see &0 Morales v. Prolease PEO, LL.2011 WL 6740329, at *3 (C.D. Cal. Dec. 22, 2011) (“A
claim does not present a ‘substantial question’ of federal law merely becaasza fluestion is
an ‘ingredient’ of the cause of action.”). “[I]f a single stie based theory of relief can be
offered for each of the . . . causes of action in the complaint, then the exercisewdlre
jurisdiction was improper./Duncan 76 F.3d at 1486.

Plaintiff maintains that his complaint “simply alleges that because Defes\danduct
runs afoul of the[] FLSA regulations, the same conduct constitutes violations@E@and the
IWC Wage Orders.” (Dkt. No. 10 at 4.) Defendants claim that this argument is proof that
“Plaintiff intends to make the question of whether orDetendants violated the FLSA a central
issue in this action.” (Dkt. No. 1& 5.)

While similar in certain regards, the FLSA and California labor laws apearater

different standards. “Although California law on the issue is patterned to soeme @xfederal

! At oral argument Plaintiff admitted that it may have been a mistake to referenceSthedrid
offered to amend his complaint to remove all references to federal law ifld wlaafy his intent
to pursue only state law claims.

7
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law, the FLSA explicitly permits greater employee protection under staj@llawing states to
regulate overtime wagesRhea 227 Cal. App. 4th at 1567 (internal citations and quotation ma
omitted). For instance, “Section 203(g) of the FLSA defines ‘employ’ to includiersuf permit
to work’ which courts have interpreted to mean ‘with the knowledge of the employer.”
Washington v. Crab Addison, In&o. C 08-5551 PJH, 2010 WL 2528963, at *3 (N.D. Cal. Jur
18, 2010). Thus, “a claim brought under FSLA § 207 may arguably require proof of some le
employer knowledge,” whereas “California Labor Code § 510 does not contain tiiisrgta
language and cannot be subjected to the same anallgisSimilarly, wage orders issued byeth
IWC “do not incorporate the federal definition of employmermlartinez v. Comhs49 Cal. 4th

35, 52 (Cal. 2010).

California courts have recoged that the FLSA can “provide useful guidance in applyin
state law.” Huntington Mem’l Hosp. v. Super. C131 Cal. App. 4th 893, 903 (Cal. App. 2d Dist.
2005) (analyzing FLSA section 207 in state law unfair business practicesatdanure to pay
overtime under Cal. Labor Code section 518hwever, the two statutes that Plaintiff cites in his
claim for failure to pay overtime-FLSA section 207 an@LC section 510—"“cannot be subjected
to the same analysis¥Washington2010 WL 2528963, at *3. Thus, while the finding of an FLS
violation may be instructive or helpful in proving a state law claim féuriaito pay overtime, it is
not anessentiaklement of a cause of action brought undeiGh€ and IWC Wage Order.
Plaintiff can maintain his cause of action relying solely on California law.

Therefore, Plaintiff has offered “a single st&es basedheory of relief . . . for each of the
.. . causes of action in the complaint, [and] the exercise of removal jurisdictiompraper.”
SeeDuncan 76 F.3d at 1486. Based on the foregoihg,Court construes Plaintiff’s first cause o
action as a claimreated by state lathat raises no substantial question of federal law, and
thereforeGRANTS Plaintiff's motion to remand.

B. Attorney’s Fees

A court remanding a case may “require payment of just costs and any actradesp
including attorney fees, incurred as a result of the removal.” 28 U.S.C. § 1447(c)nt‘Abse

unusual circumstances, courts may award attorney’s fees under § 1447(c) onlthethere
8
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removing party lacked an objectively reasonable basis for seeking remMaatih v. Franklin
Capital Corp, 546 U.S. 132, 141 (2005). “Conversely, when an objectively reasonable basis
exists, fees should be deniedd.

Contrary to Plaintiff's assertion at oral argument, it was“obvious$ that his claimarose
solely under state law. As stated ebathe question was a close one, and removal would have
been proper had the Court fouhdnmore persuasive thdaston Gven the presence of the
FLSA in the complaint’s captiongge(which Plaintiff conceded was his errandfirst cause of
action, Defendants had an objectively reasonable basis to seek removal drgfezitian
grounds.

The CourtthereforeDENIES Plaintiff's request for attorney’s fees

CONCLUSION
For the reasons stated abotves Court GRANT3laintiff's motion to remand and

DENIES Plaintiff's request for attorney’s fees.

IT IS SO ORDERED.
Dated:November 17, 2014

QUWELINE SCOTT CORL
United States Magistrate Judge




