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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

TELESOCIAL INC,
Case No0.14cv-03985dD

Plaintiff,
V. ORDER DENYING MOTIONTO
DISMISS
ORANGE S.A., et al.
Re: Dkt. No. 46

Defendants.

Plaintiff Telesocialinc. alleges that defendants Orange S.A., the French multinational
telecomm companyandseveral of its employedmckednto Telesocial's secure servers astdle
its trade secrets and proprietagftware code Telesociahas sued under thiederalComputer
Fraud and Abuse AcandCaliforniastate lawstatutes and common ldar unauthorized
computer access, trade secret theft and other cleddafendants asthis Court todismissthe case
under thegorum non conveniens doctrine on thatrengthof a forum selection clause iman-
disclosure greement that locates certaispute resolution proceedings in Paris, Frandee
motion does not challenge the adequacy of Telesocial’'s complaint in any other eagodit
took the motion under submission without oral argument pursuant to Civil Local R, and
now denies it.

BACKGROUND

This case arises out of business negotiations that stantiedsiasticalljandended
abruptly As alleged in the complaint, plaintifelesocialinc. (“Telesocial”)is a tech stastip in
SanFrancisco that was founded in 2008. Dkt. No. 37 {1 1, 19T kesocial has developed a
software application known as “Call Friends” that integratesierbasedohone call capability

into social media platforms like Facebookhout needing to use traditional phone numbédsy
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24 et seg. Telesocial maintains the secw@rvers that host its confidential and proprietary data
and coden Emeryville California. 1d. § 17. Defendants ar®range S.A.the weltknownFrench
telecomm giantand a dozen individually namé&tange employedgollectively “defendants” or
“Orange”) Id. 1 2-14. Orangeruns aroffice in San Francisco called “Orange Fakhich
“actively scouts out Bay Arebasel startup companies ‘that could be a good fit with Orange.”
Id. T 2.

In 2012, Orange Fab and Telesocial began several months of discussions about a po
business deal over the “Call Friends” technoloty. Yl 29 et seq. In April 2012,the parties
signed a nomlisclosure agreement (“NDA*p protect the confidentiality of disclosures made
during the discussions. Dkt. No. 50-1heINDA is ashort andrerytypical confidentiality
agreement.The parties state that théwish to reciprocally protect and safeguard any informatio
they may disclose to eadhher during their Discussionahd will not disclose any received
confidential information for five yeardd. The parties agredtiat the discussions and disclosure
did not in any way grant intellectual property rights or interests to the nreaeyving confidential
information Id. And the partieglected, apparently at Orange’s urging, to resolveutes about
the NDA in France“@ ny and all dispute, controversy, claim or question arising out of or relati
to the Agreement . . . shall be submittedhe Court of Paris (France) I1d.

Telesocial alleges that theisiness discussions with defendastésted asntense and
enthusiasticand then abruptlgollapsedovermoney. Dkt. No. 371 2939. Orange told
Telesocial that its proposed deal price of $1 millias a “no go.”ld. § 39. But instead of
simply parting ways witielesocial, Orange allegedly resorted to “stealingat it chose not to
buy. Id. 1 41. Accordingo Telesocial, Orange was under intense internal pressure to deploy
product like Call Friends, and decided to take the “shortcut” of hacking elesocial’sservers
and misappropriating the Call Friends technology. On many occasions in Septembeough
December 2012, Orange purportedly used fake computer accounts, aliases and ‘imeduthor
hacking tools” to breach Telesocial’'sgers andooachits code and othdrade secretsld. {1 42

45. Telesocial alleges that Orange accessed anddoapeeigh of its proprietary information
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to announce in late 2012 that it was launching a product called “Party Call,” Wiiretocial
claims would have the same features and functionality of its Call Friendsadapli Id. § 54.

Telesocial has suatkfendants under the Computer Fraud and Abus¢‘8EAA™) , 18
U.S.C. 88 1036t seq., for unauthorized access to its secure seraa under California state lawj
for trade secret theft, breach of Telesocial's “Termdsd; and other claims. Dkt. No. 37.
Telesocial states that the information it is suing on was never disclosed in ¢hi@trags with
defendants and that Telesocial refused to disclose it unless and until the pptidsasieal See,
e.g., Dkt. No. 37  35.

Orangemoves to dismisen the ground that the forum selection clause in the NDA
requires that this case be heard only in the Court of Paris. Dkt. No. 46. Orange does not dig
this Court’s personal jurisdiction over any of the Orange defendantspasddt challenge the
FAC under FRCP Rule 12(b)(6) for failure to state a claline sole basis for dismissal is the
forum non conveniens doctrine.

DISCUSSION

Orangés motionrelies almost exclusivelgn the Supreme Courtfecentdecision in
Atlantic Marine Const. Co. v. U.S Dist. Court for W. Dist. of Texas, 134 S.Ct. 568 (2013)n
Atlantic Marine, the Supreme Cousignificantly clarified the often murky waters of venue, forun
selection clauses and tf@um non conveniens doctrine. As the courteid, the “appropriate way
to enforce a forursdection clause pointing to a stateforeign forum is through the doctrine of
forumnon conveniens.” Id. at 580. The courtnotedthat the familiavenue transfeprovision in
28 U.S.C. § 1404(a) “is merely a codification of the doctrini®mfm non conveniens for the
subsebf cases in which thigansferedorum is within the federal court systemld. “For the
remaining set of cases calling for a nonfederal forum, § 1404(a) has no application tesidual
doctrine offorum non conveniens ‘has continuing application in federal courtsld. (internal
citation omitted).

The Supreme Couttteldthat theexistence of a valid forum selection class®uld bea
heavy had on theforum non conveniens scale. “In the typical case not involving a forum-

selection clause, a district court considering a 8 (&Q#otion (or dorum non conveniens
3
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motion) must evaluate both the convenience of the parties and variousipténéist
considerations.”ld. at 581. But when a valid forum selection clause is present, it should be
“given controlling weight in all but the most exceptional case$d.” (internal citation omitted).
As the court determined, that meahsforum non conveniens analysis is modified in three ways:
(1) a plaintiff's venue privilegdor “choice of forum merits no weight”; (2) the district court
should not consider arguments about the parties’ private interests such as watmeenience;
and (3) a plaintiff flouting a forum selection clause does not get the advantagenof thevstate
law applicable in the original court apply in the transferee cddrtat B1-82.

Orangepoints to all of these considerationsAthantic Marine and concludethat the
“decision mandates dismissal” of Telesocial's complaint. Dkt. No 46 aticdttainly true that
the NDA contains a forum selection clause stating that “[a]ny and all digautepversy, claim
or question arising out of or relating to the [NDA] including the validity, bineitfigct,
interpretation performance or nonperformance thereof . .. shall be submitted to the Cours of
(France).” Dkt. No. 5@ 1 10. Itis also true that this Court is requirett¢at the clause as
“prima facie valid,” Manetti-Farrow, Inc. v. Gucci Am. Inc., 858 F.2d 509, 514 (9th Cir. 1988),
and that Telesocial does not raise a serious question about validity.

But the condition precedent to Oranghgsum non conveniens argument is that the NDA
forum clause agpes to Telesocial’sclaimsin theFAC. If the claims do not fall within the scope
of the forum selection clause, the Court need@ath thdorum non conveniens issue, and
Orange’s lengthy discussion Aflantic Marine is nothing more than intesgng but irrelevant
commentary Cf. Crowley v. Cyber Source Corp., 166 F. Supp. 2d 1263, 1267 (2001) (“The Cour
will not, however, reach this question because it finds that the forum selection clasis@tdoe
apply to the claims in this case.”).

Orange has indeed failed to connect the FAC to the NDA. Orange conteralsdlzatns
in the FACtrace back to theonfidentialdiscussion$ield under the NDA andre therefore subject
to the clauseln essence, Orange argues that once the partigsdstiscussing Call Friends unde
the NDA, all other events and communications involving the application, including the events

alleged in the FAC, necessarily relate toTb get to that conclusion, Orangeist stretch the
4
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NDA well past any reasonablegjeation to tle facts alleged in the complaint, and too far to be
the basis for dismissing this case.

Telesocial’'s main federal claim under the CF#Astrates thalisconnect irOrange’s
argument As the facts alleged in the FAC make cléhis claim is premised entirely upon events
that occurred after the abrupt termination of the discussions subject to the NDAnpandssarily
based on Orange’s unauthorized access to information that Telesocial did msediksing those
negotiations. Dkt. No. 3¥Y35, 39-49, 64-66 Specifically, the CFAA claim states that Orange
hacked into Telesocial’s protected servers in Emeryville, Californiapwitauthorization or
permissiomandusing aliases and fake computer accounts, accessed Telesocial'gar@ivn
software code, anftaudulently copied it.Id. 1 6274. Nothing in this claim or the facts alleged
in support of it cabe characterized with a straight face as requiringntieepretation oftie NDA.
The mere fact that Telesocial disclosetheanformation about Call Friends under the NDA doe
not mean that the allegations about Orange’s subsesgiemrhacking and theft of other
information about Call Friends falls within the scope of the NDA.

The California state law claims fbreachof contract, breacbf thecovenant of good faith
and fair dealingtheft oftrade secretandunfair competition are all subject to the saanalysis
All of these claims arise out of the facts underpinning the CFAA claim and ingittad to the
same disconnect with the NDA. If anything, they are even farther aoaythe NDA. The
contract claims, for exampleglate to violations of Telesocial'$erms of Use,” a separate, fully
integrated agreement that governs access to and use of Telesocial's web applotff] &8, 85-
88. The only contract theslaims relate to is whollseparate from the NDA, executed at a
different time andor different reasons, and covering distirely differentsubject matterThe
NDA protected information disclosed in the course of business discussions; the 6Féiges
govern the public’'proper use of Telesocial’'s web application. These claims in no way relate
the NDA, orthe rights and duties enumerated in it.

So too for trade secrets and unfair competition. Neither clguires any reference tdet
alone interpretation ofthe NDA. Telesocial does not allege that Orangsusedany information

disclosedduring the negotiations governed by the NDA. To the contrary, Telesocial difetga
5

\°ZJ

to




United States District Court

Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

states that the proprietary information that is the basis of the claims in the complansvweas
disclosed to Orange and was intentionally withheld to prdteletsocial in the event a deal was
not reachedSee, e.g. id. 1135, 107. As with the CFAA, these clainerepremised on
unauthorized access to Telesocial’s trade secrets and other confidentmatrdar not on
improper use of information that Tetesal disclosed in reliance on the KD

All of Telesocial’s claimé&ierecan and will be “adjudicated without analyzing whether th
parties wee in compliance with the [NDA]. Manetti-Farrow, 858 F.2d at 514. Consequently,
they fall outside the scope of the forawhause. Orange’s effort t@void this conclusiomwith
citations to proceedings in Fransainavailing. Orange asks the Court to take judicial notice of|

applications for “pre-action disclosure of documents” atated court proceedings that Telesocid

D

|

is pursuing in France. Dkt. No. 46 at 4. Even assuming purely for discussion that judicial notice

would be proper, nothing in the French documents shows that the NDA forum selection claug

1

applies to the complaim this case. At best, these documents show that Telesocial is pursuing or

at least investigating claimis Franceagainst Orange for breach of the ND&ee e.g. Dkt. No.

51-2 at 19 (“Orange, after having broken off the negotiations with Telesocial, argetkatial
information (access tBall Friendsapplication, which Telesocial had only given for the purpose
authorized by the confidentiality agreement, i.e. studying a partnershi @lesocial) for
purposes other than those authorized by the cemti@ality agreemenf. As these documents
indicate, Telesocial's claims in France &eOrange’s allegethisuseof confidential information
that was actually disclosed duritige partiesdiscussions. Hatclaimis perfectly appropriate for
Telesociako pursue in Paris under the NB®forumselection clause because it clearly arises ou
of and relates to the NDABut it is factually distinct from the claims raisedtims Court. Orange
also faults Telesocial for never mentioning the NDA in the compdendtpurportedlgonceahg

it from this Court. Dkt. No. 46 at 1. But Telesocial has elected to sue on information not

disclosed under the NDA and so the absence of the agreement in the FAC is hardlytimptewor
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CONCLUSION

The Court denies defendantsiotion to dismiss The case will proceed in the Northern

District of California
IT1SSO ORDERED.
Dated:April 28, 2015

JAMES DONATO
United &tates District Judge




