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v. County of Alameda, et al. Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RICHARD FLEMMING,
Plaintiff,

Case No. 14-cv-05542-TEH

V. ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS PLAINTIFF'S
COUNTY OF ALAMEDA, et al., FIRST AMENDED COMPLAINT
Defendants.

This matter is before the Court on Coubtgfendants’ motion tdismiss Plaintiff's
First Amended Complaint. The Court hasefally considered th arguments of the
parties in the papers submitted, and finds this matter suitables@utien without oral
argument, pursuant to Civil LolcRule 7-1(b). County Defelants’ motion to dismiss is

hereby GRANTED, for theeasons set forth below.

BACKGROUND

In his First Amended QGoplaint (“FAC”), Plaintiff Richard Flemming asserts
eleven causes of action against the Gftpakland and Chief Sean Whent (“City
Defendants”), as well as the County of Akeaia and Sheriff Gregory Ahern (“County
Defendants”). (Docket No. 1)Plaintiff claims that hevas twice arrested by Oakland
Police officers, both times pursuant to warsassued by the Superior Court for the
County of Alameda, ostensibbecause he was a homicide witness that failed to comply
with a subpoena for his testimoatthe case’s preliminaryearing. FAC 11 1, 16, 20.
Plaintiff alleges that the warrants were unconstitutional and contrary to statllin 5-
17. He further alleges that he was demlad process because he was not provided with
timely hearing regarding his gmtion, and that he was sirieated by the Alameda County
Sherriff's Department dimg his incarcerationld. 17, 21-22.
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To the Court’s knowledge, City Defendants have not been served with the FAC

and have made no appearances in this da8ele the State of GQifornia was initially a

Defendant in this case, it was voluntarily dissed on February 3, 2015. (Docket No. 22).

County Defendants are therefahe only active defendants in this case, and filed a moti
to dismiss Plaintiffs FAC oecember 30, 2014. (Dockigb. 10). Plaintiff failed to
timely respond, but was granted leaveil® dn out-of-time opposition on January 26,
2015. (Docket Nos. 18, 19). County Defendammely replied on February 6, 2015.
(Docket No. 23).

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b){@Qquires dismissal when a plaintiff's
allegations fail “to state a claim upon which relief can be granted.” Fed. R. Civ. P.
12(b)(6). To survive a matn to dismiss under Rule 12(6), a plaintiff must plead
“enough facts to ate a claim to relief that glausible on its face.Bell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). Plausibiliges not equate to probability, but it dog
require “more than a sheer possibilitatia defendant has acted unlawfullAShcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citation omittedA claim has facial plausibility when
the plaintiff pleads factual content that allows the court to draw the reasonable inferen
that the defendant is liable for the misconduct allegédl.”Additionally, dismissal under
Rule 12(b)(6) is proper whetthere is a “lack of a gmizable legal theory.’Balistreri v.
Pacifica Police Dept.901 F.2d 696, 699 (9th Cir. 1990).

In ruling on a motion to dismiss, a court mtetcept all material allegations of fact
as true and construe the complaint in a liglest favorable to the non-moving party.”
Vasquez v. Los Angeles Coyt87 F.3d 1246, 1249 (9@ir. 2007). Courts are not,
however, “bound to accept as true a legal conclusion couched as a factual allegation.
Igbal, 556 U.S. at 678. A coumay consider the pleadingdong with any exhibits
properly attached theretddal Roach Studios, Inc. Richard Feiner and Co., Inc896
F.2d 1542, 1555 n.19 (9th Cir. 1989).
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“[1]f a complaint is dismissed for failur® state a claim upon which relief can be
granted, leave to amend may be deniednelprior to a responsive pleading, if
amendment of the complaint would be futilé@fbrecht v. Lund845 F.2d 193, 195 (9th
Cir. 1988).

DISCUSSION
I.  Plaintiff's First Cause of Action

Plaintiff’s first cause of action is tught under 42 U.S.C. § 1983 alleging a
violation of his Fourth Amendent rights. FAC { 26-27. Specifically, Plaintiff asserts
that County Defendants “did violate Plaffi rights to be free of unreasonable or
unlawful searches and seizures, includingstraed imprisonment, and/or arbitrary or
excessive force as guaranteed by therth Amendment of the United States
Constitution.” Id. | 27.

To state a claim under 8§ 1983, the comglainst show: “(1) that a person acting
under color of state law comnatt the conduct at issue, af®) that the conduct deprived
the claimant of some right, privilege, or immity protected by the (atitution or laws of
the United States.Leer v. Murphy844 F.2d 628, 632-3®th Cir. 1988).

The Fourth Amendment protects agaimsteasonable searches and seizures,
including the use of excessive force during arr€stty. of Sacramento v. LewE23 U.S.
833, 842 (1997)sraham v. Connqrd90 U.S. 386, 388 (1989However, it is clear from
the face of the FAC that it was the Cakdl Police Department, and not County
Defendants, that executed the arrest ofrfifai FAC  16. The Court is aware of no
authority that “establishes that a non-atiregofficial (or the entity employing that
official) can be liable for an unreasonable arrest under the Fourth AmendrRerdra v.
Cnty. of Los Angele®No. 10-1861-PSG, 20M/L 2650006, at *8 (M. Cal. July 5,
2011),aff'd, 745 F.3d 384 (9tkir. 2014). Because liability does not attach under § 198

“unless the individual defendant causegbarticipated in a constitutional deprivation,”
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Plaintiff cannot bring a cognable § 1983 action against County Defendants for an arre
action undertaken bgnother entity.Vance v. Peter®97 F.3d 987, 991 {8 Cir. 1996).

Alternatively, the FAC could be liberalgonstrued to assert a Fourth Amendment
violation for Plaintiff’'s mistreatment by CotinDefendantsfter his arrest, following the
transfer of his custody from the Oakland PelDepartment to the @Qoty of Alameda.

The Supreme Court has left open the quesiidrow to analyze a claim concerning the
use of excessive force by law enforcememtyttnd the point at which arrest ends and
pretrial detention begins.Graham 490 U.S. at 395 n. 10. Mever, the Ninth Circuit has
provided clear boundaries forelapplication of the Fourth driFourteenth Amendments to
the different phases of custody, dependipgn the nature of the arrest. Where an
individual is arreste@vithout an arrest warrantthe Ninth Circuit has held that the Fourth
Amendment continues to govern his detentiatil he appears before a neutral magistrat
for arraignment or for a probable cause heariigrce v. Multhomah Cnty76 F.3d 1032,
1042-43 (9th Cir. 1996%ert. denied519 U.S. 1006 (1996Robins v. Harum773 F.2d
1004, 1010 (9th Cir1985). Conversely, where ardividual is arrestegursuant to an
arrest warrant the Fourth Amendment only appliestil he leaves the joint or sole
custody of the arresting officg after which point his detgon falls within the scope of
the Fourteenth Amendment’s guarant substantive due procedsl. Because Plaintiff
was admittedly arrested pursiid@o two warrants, he modeut of the purview of the
Fourth Amendment as soon as he leftahstody of the Oakland Police Department.
Consequently, Plaintiff cannot assertogicizable Fourth Amendment claim against
County Defendants where they were not the arresting party.

Plaintiff also cannot assert a FouAmendment violation against County
Defendants because of the actions of theridtsAttorney in seuring a warrant for
Plaintiff's arrest. The law is clear that a distrattorney acts on behalf of the state, not th
county, when conduing prosecutionsGoldstein v. City of Long Beachl5 F.3d 750,

759 (9th Cir. 2013). Furthermore, distrattorneys are generalprotected by absolute
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immunity for the preparation and filing afrequest for an arrest warratalina v.
Fletcher, 522 U.S. 118, 128-29 (1997).

A Fourth Amendment analysis does noplgdo Plaintiff's allegations against
County Defendants. This defect cannothbead through amendment. Accordingly,
Plaintiff's first cause of action againGounty Defendants BISMISSED WITH
PREJUDICE.

[I. Plaintiffs Second Cause of Action
A. Fifth Amendment Claim

Plaintiff’'s second cause of action fails to state a claim uneefifth Amendment.
“The Due Process Clause of the Fifth Amendment and the equal protection compone
thereof apply only to actions of the fedegavernment - not those of state or local
governments.”Lee v. City of Los Angele850 F.3d 668687 (9th Cir. 2001). Because
Plaintiff does not - and cannot - allege thay of the remaining Defendants are federal

actors, his Fifth Amendment claimMXHSMISSED WITH PREJUDICE.

B. Fourteenth Amendment Claim
1. Application of the Fourteenth Amendment Is Appropriate.

Unlike his Fourth and Fifth Amendment ¢fa, Plaintiff appropriately relies upon
the Fourteenth Amendment in his second eafsaction. The Fourteenth Amendment
provides both substantive and procedural rigfidis can be asserted in a 8 1983 action.
Albright v. Oliver 510 U.S. 266, 272 (1994jnermon v. Burch494 U.S. 113, 129-38
(1990). “In evaluating the constitutionality bnditions or restrictions of pretrial
detention that implicate only the protectiagainst deprivation diberty without due
process of law . . . the proper inquiry is wiegtthose conditions amount to punishment @
the detainee. For under the@®Brocess Clause, a detainee may not be punished prior
an adjudication of guilin accordance with dyarocess of the law.Bell v. Wolfish 441
U.S. 520, 535 (1979).

—h
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County Defendants incorrectly contendttlaintiff's 8§ 1983 claim against the

County for pretrial deprivatioof liberty must be analyzed under the Fourth Amendment.

Mot. at 9 (citingAlbright, 510 U.S. at 271-74). The Céuejects this argument, noting
that the relevant portion dflbright addressed arrest and detention without probable cal
not the conditions of confinement followg arrest pursuant to a warrant. WHileright
counsels Plaintiff to pursue a Fourth Amdenent claim against énarresting institution

(the City of Oakland), it is inapposite toaktiff's suit against Couly Defendants for his
post-arrest deprivations. The distinctimetween the application of the Fourth and

Fourteenth Amendment to Plaintiff's deten is more fully discussed above.

2. Plaintiff Fails to Allege Municipal Liability.

Despite appropriately relying upon theuri@enth AmendmenkBlaintiff ultimately
fails to state a claim upon winicelief can be granted becaulsedoes not appropriately
assert 42 U.S.C. 8 1988unicipal liability againsthe County of Alameda.

“[A] municipality cannot be held liable under 8 1983 oreapondeat superior
theory.” Monell v. Dep’t of Soc. Servs. of City of New YdB6 U.S. 658, 691 (1978). A
municipality can be sued directly undet$33 only where thellaged unconstitutional
conduct is the result of arffwial policy, pattern, or practice, including “deprivations
visited pursuant to a governmental ‘customee¥hough such a cash has not received
formal approval through the body’s official decisionmaking channétk.at 690-92.

Plaintiff's FAC fails to state facts suffient to support a municipal liability claim
underMonell. Regarding a qualifying policy or ptace, the FAC merelasserts that the
violation of Plaintiff's rightswere “the result of the policteand procedures established by
Alameda County Sheriff GregoAhern for the treatment ofitmesses that are being held
in custody for no other reason than the e#® docket, and such policies and procedures
are maintained and enforcby the employees of the Alameda County Sheriff at the
direction of Sheriff Ahern.” FAC | 21. This legally and factually inadequate, as it is

devoid of any specifics. For example, wiilaintiff alleges that he was denied food and
6
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water while in custody, he fails to identify asgecificpolicy or policies promulgated by
the County of Alamedéor an individual with final plicy-making authority employed
thereby) requiring personnel deny food and water to individuals held in custody. FAC
21. Similarly, while Plaintiff alleges thae was not allowed to shower for three weeks
during one period of his confinement, hgleets to identify any specific policy of
Alameda County thahstructs jailhouse personnelkeep inmates from showeringd.

Case law provides other avenues for PlHitdiassert § 198&wunicipal liability,
alternatives to identifying a spific policy promulgated by éhCounty. However, Plaintiff
fails to take advantage of tleealternatives in the presdfAC. For example, Plaintiff
fails to allege (with suffi@nt factual support) that othimdividuals suffered similar
treatment - an allegation that could have fednthe basis of a cogmable claim that the
mistreatment of detained witnesses wasistom or practice of the Countgee Mone]l
436 U.S. at 690-92 (allowg liability for municipal “cusbms” even where no formal
policy exists). Additionally, Plaintiff might appropétely assert municipal liability by
focusing on the County’s inadequate trainamdniring of jailhouse personnel, amounting
to deliberate indifference toward the congidnal rights and welleing of inmatesSee
City of Canton, Ohio v. Harris489 U.S. 378 (1989). While &htiff does allege negligent
hiring, training, supervisiorand retention of personnel byetlCounty in his tenth cause of
action, mere negligence or even gross neglg is not enough to give rise to a § 1983
municipal liability claim. See idat 390-92.

Despite the multiple avenuesailable to Plaintiff to assea viable § 1983 municipal
liability claim, the conclusory allegations madale Plaintiff that he was abused pursuant t
some unspecified “policies or procedures” are insufficient to meeitPf's burden under
Twomblyandigbal. See Igbal556 U.S. at 679 (“Threadbarecitals of the elements of a
cause of action, supported by mere conclustatements, do not sufé. .. . Rule 8 . . .
does not unlock the doors of discovery fglantiff armed with nothing more than
conclusions.”). While the Courecognizes the inherent diffity of identifying specific

policies absent access to discovery, that ietimiess the burden ofgntiffs in federal
7
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court. Such a burden is especially importagre, where it is faciallynplausible that the
County of Alameda maintasnan official, County-sanctioned policy to gravely abuse
individuals held in custody miply to secure thetestimony. Accordingly, Plaintiff's
Fourteenth Amendment claiagainst the Countgf Alameda is DISMISSED WITHOUT
PREJUDICE.

3. Plaintiff fails to allege personal-@apacity liability of Defendant Ahern
under 42 U.S.C. § 1983.

Plaintiff alleges that Defendant Gregadkiern is “the Sheriff of the County of
Alameda,” and that he “is charged withvéping and enforcing the polices of that
department; is responsible for the care arglazly of inmates detained at Alameda Coun
jails . . . ; and is responsible for the tramiand supervision of gaty sheriffs including
those employed at Alameda Coujdys . . ..” FAC 7. Rlintiff further contends that
the violation of his constitutional rights weitbe result of the policies and procedures
established by Alameda Countyesiff Gregory Ahern for the &ratment of witnesses that
are being held in custody for no other mathan the witness dodke@nd such policies
and procedures are maintained and enfobgetthe employees of the Alameda County
Sheriff at the direction of Sheriff Ahernld. § 21. Under these theories, Plaintiff seeks
monetary damages against Defendant Ahern in his individual capbtity.7.

The Supreme Court’s decisionAshcroft v. Igbahas significantlyjcomplicated the
issue of personal-capacity liabilipnder 8 1983. 55U.S. 662 (2009). In that case, the
Supreme Court held that in orde establish individual liability under § 1983, “a plaintiff
must plead that each Government-official deli@nt, through the offial’'s own individual
actions, has violated the Constitutiorid. at 676. In this case, Plaintiff has failed to do
just that.

In Hydrick v. Hunteythe Ninth Circuit held that where a plaintiff files a personal-
capacity suit against a governmeificial for their role inpromulgating official policies,
the complaint mst identify thespecificpolicy for which the defendant is responsible. 66

F.3d 937, 942 (9th €i2012). The couitydrick found that the complaint provided only
8
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bald and conclusory allegations that constingil violations occurred as the result of the
“policies, practices and customs” of the defants, failing to providany “allegation of a
specificpolicy implemented by the Defendants @pecificevent or eventmstigated by
the Defendants that led to these mutedly unconstitutional [actions].Id. The same is
true of the complaint now baf this Court. Plaintiff'allegation that Defendant Ahern
“established” the County’s “policies and pealtires” for the “treatment of withesses” is
bald and conclusorynd like the complaint itdyndrickis therefore incapable of surviving
a postkgbal application of Rule 12(b)(6). FAC 1 29ee Hydrick669 F.3d at 942.
Plaintiff's additional allegation that Daidant Ahern directethe maintenance and
enforcement of these policies by his employaes, that all Defendants “had knowledge ¢
the wrongful acts of their employees,liisewise conclusory. FAC 1 21, 6&esMateos-
Sandoval v. Cnty. of Sonon®2 F. Supp. 2d 890, 902-03 (N.D. Cal. 2013) (finding
similarly worded allegations impermissibly conclusongf);Starr v. Baca652 F.3d 1202,
1216-17 (2011) (evaluating sufficiently pleadddtailed factual allegations). In light of
Hydrick andStarr, Plaintiff ‘s complaint cannot survevwhere he has not alleged any fact
showing that Defendant Ahern was personally awaspetificacts of mistreatment
against Plaintiff or other inmateSee Hydrick669 F.3d at 942'Even under a ‘deliberate
indifference’ theory of individal liability, the Plaintiffs musstill allege sufficient facts to
plausibly establish the defendant’s ‘kvledge of’ and ‘acquiescence in’ the
unconstitutional conduct of his subordinates Accordingly, Plaintiff's Fourteenth
Amendment claim against Defendant Ahermig personal capacity is DISMISSED

WITHOUT PREJUDICE.

[ll.  Plaintiff's Third Cause of Action

Plaintiff's third cause of action alleges @hation of the Equal Protection Clause of
the Fourteenth Amendment.o allege a violation of #hEqual Protection Clause, a
plaintiff must allege discrinmation by the state directedaagst the plaintiff based upon

membership in a protected clagsagquist v. Oregon Dep't of Agh53 U.S. 591, 607
9
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(2008);Lee v. City of Los Angelea50 F.3d 668, 686 (9thir. 2001). Importantly, a
plaintiff must show at least “two classifioats of persons whichre treated differently
under the law.”Christian Gospel Chuth v. San Francis¢d96 F.2d 1221, 1226 (9th Cir.
1990),superseded on other grounds4®/U.S.C. § 2000(e).

Plaintiff's FAC contains no facts alleging tHas is a member of any protected class
or that he was treated differently from indiuals that are not members of that protected
class. According, Plaintiff's Equal Proteatin claim is DISMISSED WITHOUT
PREJUDICE.

IV. Plaintiff's Fourth through Tenth Causes of Action

California Government Code § 945.4 (“Calihia Tort Claims Act”) provides that
“no suit for money or damages ynhe brought against a public entity on a cause of actic
for which a claim is required toe presented . . . until aiten claim therefor has been
presented to the public entitpédhas been acted upon by therbpar has been deemed tg
have been rejected by the board . . . .T tRe language of the Code, this presentation
requirement does not apply to claims that doseak “money or damages,” such as claim
for injunctive or declaratory relief. Importidy “Compliance with tle claims statute is
mandatory and failure to file a claimfatal to the cause of actionNguyen v. Los
Angeles Cnty./UCLA Med. Ct8 Cal. App. 4th 729, 732 (1992). As a result, in order to
maintain a cause of action in light of this ataf a plaintiff's complaint must allege facts
demonstrating or excusing compliance vilike claim presentation requiremen&ate of
California v. Superior Court (Bodde32 Cal. 4th 1234, 1249 (2004Additionally,
California Government Code § 950.2 providest “a cause of action against a public
employee or former public employee for injury resulting from an act or omission in the
scope of his employment as a public emplagdearred if an action against the employing
public entity for such injry is barred . . . .”

Plaintiff's FAC fails to allege any factiemonstrating or exsing compliance with

the claim presentation requirements of Govemmin@ode § 945.4. Plaintiff newly asserts
10
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compliance in his opposition. Opp’n at 6. i9s legally insufficient. Accordingly,
Plaintiff's fourth through teth causes of action for monetary damages are DISMISSED
WITHOUT PREJUDICE on these grounds.

V. Plaintiff's Fourth and Fi fth Causes of Action

Plaintiff's fourth cause of action alleges a violation of his rights under Article 1,
sections 1 and 10 of the Calihia Constitution. Section 1the basis of Plaintiff's “due
process”-related fourth cause of actiomgdes: “Witnesses may not be unreasonably
detained. A person may not be imprisoned d@iva action for debt otort, or in peacetime
for a militia fine.” Section 1the basis of the fifth causd action, provides: “All people
are by nature free and independent and halemable rights. Among these are enjoying
and defending life and libertgcquiring, possessing, and prdieg property, and pursuing
and obtaining safety, hapass, and privacy.”

California law does not recognize a cao$action for monetary damages for
freestanding violations dhe state Constitutionwigfall v. City and Cnty. of San
Franciscq No. 06-4968-VRW, 200WL 1744344, at *4 (N.DCal. 2007) (citing
Katzberg v. Regents of Univ. of C&9 Cal. 4th 300, 329 (2002)). “It is beyond questior
that a plaintiff is not entitled to damages &oviolation of the due process clause or the
equal protection clause of the state Constitutialavor v. Taggart98 Cal. App. 4th 795
(2002). However, the California Constitutionedaallow for the podisility of injunctive
or declaratory relief for such claim&atzberg 29 Cal. 4th at 307.

Because California law does not providedamages for freestanding violations of
these provisions of the California Constituti®aintiff’'s fourth and fifth causes of action
are DISMISSED WITH PREJUDICEb the extent that Pldiiff seeks monetary damages
under these theories. As explained abovegthasses of action are additionally dismissé
for their failure to comly with the California Tort Claiméct. Finally, because Plaintiff
is unable to seek injunctive relief, as will &eplained below, his fothr and fifth causes of

action can only proceed tbe extent that Plaintiff seekedaratory relief for these claims.
11
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VI. Plaintiff's Sixth Cause of Action

Plaintiff's sixth cause of action asserts alation of CaliforniaPenal Code § 881 and
due process for County Defendants’ allegeldiffa to provide a “timely and meaningful
hearing on his detention as a witness.” PR&7. As an initial matter, for the reasons
articulated above, Plaintiff isarred from seeking monetary damages under this cause
action because he did not comply wiitle California Tort Claims Act.

More importantly, however, Penal Code&l&loes not provide a private right of
action, and Plaintiff fails to provide a statwtdrasis for the claim. “A private right of
action under a criminal statutas rarely been implied.Harvey v. City of S. Lake Tahoe
No. 10-1653-KJM, 2011 WB501687, at *7 (E.D. Calug. 9, 2011) (citingChrysler
Corp. v. Brown441 U.S. 281, 316 (1979p¢cord Ellis v. City of San Diegd76 F.3d
1183, 1189 (9th Cir. 1999) (affirming district court’s dissal of sixteen claims based on
California Penal Code sections becausesghende sections amt create enforceable
individual rights”); Sohal v. City of Merced Police Depitio. 09-0160-AWI, 2009 WL
961465, at *7 (E.D. Cal. Apr. 009) (“This court and courts of this circuit routinely
dismiss claims based on violation of staienanal statutes where the language of the
statute does not confer a private right of@tti). A private right of action has only been
implied where “there was atast a statutory basis for inferring that a civil cause of actig
of some sort lay in favor of someoneChrysler Corp, 441 U.S. at 316 (internal quotation
marks omitted). Here, there is no indicatiorgi@81 that civil enforement is available to
Plaintiff. Consequently, Plaintiff fails toate a claim upon which relief can be granted.
Plaintiff's sixth cause of action is¢hefore DISMISSED WITH PREJUDICE.

Even if Plaintiff could state a cognizaldiaim for a violation ofPenal Code § 881,
the FAC is devoid of the factual allegationg@ssary to support thtdaim, such as the
availability of a magistrate judge, the numbecoitirt dayshat elapsed between his arres
and the hearing, and the extent to which delay was caused by County Defendants’

employees.

12
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VII. Plaintiff's Negligence Claint

“The elements of a negligence cause dioacare duty to use due care and breach o
duty, which proximately causes injuryl”’opez v. City of Los Angelek96 Cal. App. 4th
675, 685 (2011). County Defendants argue Biaintiff fails to sate facts showing they
owe Plaintiff any duty of care that was breathes well as resulting damages. The Cou
disagrees. Plaintiff alleges the dutyemhby County Defendants in FAC § 39, and
describes resulting injuries in FAC { 22.

However, as explained above, Plditginegligence claim is DISMISSED
WITHOUT PREJUDICE insofar as seeks monetary damagégcause of its failure to

comply with theclaim presentation requirementstbé California Tort Claims Act.

VIIl. Plaintiff's Seventh Cause of Action

Plaintiff's seventh cause of action alleges an inteatinfliction of emotional
distress (“lIED”). In order teplead a cognizable claim for IIER,plaintiff must allege: (1)
outrageous conduct by the dediant; (2) an intention by ¢hdefendant to cause, or
reckless disregard of the probability of causiaignotional distress; (3) severe emotional
distress; and (4) an actual and proximate a&ldusk between the tortious conduct and the
emotional distressNally v. Grace Cnty. Church of the Valley7 Cal. 3d 278, 301 (1988).
Assuming the truth of Plaintiff's factual allegans, the treatment of Plaintiff as described

in the FAC is sufficiently outrgeous. For example, denyifogd, water, basic sanitation,

and access to legal counsel to individuals held simply to secure their testimony plausibly

gualifies as conduct “so extreme as to exceed all bounds of that usually tolerated in a
civilized community.” Davidson v. City of Westminst&2 Cal. 3d 197, 209 (1982); FAC
1 21. The Court therefore disagrees ®laintiff has failed to show extreme and
outrageous conducSeeMot. at 16-17. AdditionallyPlaintiff sufficiently alleges

resulting injury in FAC { 45. Finally, whilde Court is not required to accept a

' The FAC has two causes of action entitlggttscause of action.” This should be
corrected in any amended complaint.

13
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complaint’s conclusory recitations of the elements of a cause of action, the FAC
sufficiently describes conduct that amountseckless disregard for the probability of
causing severe emotional distresggividuals in their custody.

Nonetheless, as explained above, Plaintiff failed to comply twélCalifornia Tort
Claims Act. Accordingly, Plaintiff's seenth cause of action is DISMISSED WITHOUT
PREJUDICE in so far as seeks monetary damages.

IX.  Plaintiff's Eighth Cause of Action

Plaintiff's eighth cause of action allegidmst he was falselynprisoned by County
Defendants. False imprisonment is the unldwiiation of another individual’'s personal
liberty. Martinez v. City of Los Angele$41 F.3d 1373, 137®th Cir. 1998). The
elements of this tort ar€l) the non-consensual, intesttial confinement of a person (2)
without lawful privilege, and (3) for an ppeciable period of tie, however brief.Tekle v.
United States511 F.3d 839, 851 (9th Cir. 200Amportantly, however, the California
Penal Code bars a cause of action agailest/@nforcement officefor false imprisonment
that results from an arrest where “the arvess lawful, or the peace officer, at the time of
the arrest, had reasonable cause to\eliee arrest was lawful . . O’'Toole v. Superior
Court, 140 Cal. App. 4th 488, 511-12 (2006). Btdf’'s FAC concedes that his arrest was
pursuant to a warrant issubyg the Alameda Superior Court. FAC Y 16, 20. The
arresting officers, and subsemt jail personnel, therefooperated under the reasonable
belief that Plaintiff's imprisonment was lawful jguant to the faciatalidity of the issued
warrants.

Absent factual allegations that preseplausible claim that the warrants were
facially invalid such that Qmty Defendants could not hakeasonably believed that the
arrest and imprisonment were lawful, Plaint#fiis to state a claim upon which relief can
be granted. Additionally, as explained abd?kaintiff failed to comfy with the California
Tort Claims Act. Accordigly, Plaintiff’'s eighth case of action is DISMISSED

WITHOUT PREJUDICE.
14

D




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

X. Plaintiff's Tenth Cause of Action

Plaintiff's tenth cause of &on alleges negligent hiringraining, supervision, and
retention by County Defendants. “Califcargcase law recognizéise theory that an
employer can be liable to a third person forliggmtly hiring, supervigg, or retaining an
unfit employee.” Doe v. Capital Cities50 Cal. App. 4th 1038, 1054 (1996). However, 3
with any tort, Plaintiff musallege duty and causatio.A. v. William SHart Union High
Sch. Dist. 53 Cal. 4th 861, 876, (2012). Regarding negligent hiring and retention, Pla

must allege that County Defendants “knemshould have known of the dangerous
propensities of the empleg who injured” him.ld. at 878. Further, these propensities
must pose a “substantial risk of personal injiaryhe plaintiff or others in the same

circumstances|.]’ld. Regarding negligent supervisiondatraining, Plaintiff must show

“knowledge by the principal #t the agent or servant was a person who could not be
trusted to act properly without being superviseNdble v. Sears, Roebuck & C83 Cal.
App. 3d 654, 664 (1973). Finajlf?laintiff must plausibly allege that County Defendants
conduct regarding the employees’ hiringpsrvision, training, or retention was a
“substantial factor” in causing the employee tinfured him to be hired or retainedC.A,
53 Cal. 4th at 876.

Plaintiff's FAC does not discuss the “known dangerous propensities” of any
employees. However, it does state that Dedersl“had knowledge of the wrongful acts
of their employees and failed to act to stop ¢bnduct, allowing the conduct to occur anc
to continue to occur . . .FAC 1 63. If these allegationseairue, Plaintiff may well have a
claim for negligent training, supervision,caretention. However, absent any factual
allegation that County Dendants knew of #gnemployees’ dangerous propensibefore
hiring them Plaintiff fails to state a claim for nigent hiring. Should Plaintiff seek to
amend his complaint to allege such knowledge, he shoutdrieéul to proide more than
conclusory allegations, where possible. Caneatly, while Plaintiff'sclaim for negligent
training, supervision, and retBan survives on its substandes claim for negligent hiring

is factually inadequate.
15
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Nonetheless, as explained above, Plaintiff failed to comply twélCalifornia Tort
Claims Act. Accordingly, Plaintiff's teth cause of action is DISMISSED WITHOUT
PREJUDICE.

XI. Plaintiff's Prayer for Injunctive Relief

Plaintiff's FAC seeks injunctive relief in adin to monetary damages. Specifically

he seeks preliminary and injunctive relief) {destraining defendants from engaging in the

unlawful unconstitutional actions complainedatsove”; and (2) “requiring defendants to
seal and destroy all records derived from hisst, including all fingerprints, photographs
identification and descriptivieformation, and all biological samples and information
obtained from suchiological samples colleetl from plaintiff.” FAC at 14:3-9. County
Defendants contend that Plafhtias not alleged sufficient facestablishing that he has
standing to seek equitable relief, and thatunther fails to allege facts justifying such
“extraordinary judicial relief.” Mt at 18. The Court agrees.

When deciding betweeavailable remedies, damages are the def&unklin v.
Gwinnett Cnty. Pub. Sgb03 U.S. 60, 75-76 (1992). Indeed, injunctive relief should or
be provided where legal remedies are inadequ&keinberger v. Romero-Barceld56
U.S. 305, 312 (1982). Moreover, “[tlhe dmble remedy is unavailable absent a showin
of irreparable injury, a requirement thahoat be met where there is no showing of any
real or immediate threat that the pldinill be wronged agai - ‘a likelihood of
substantial and immediate irreparable injuryCity of Los Angeles v. Lyogn461 U.S. 95,
111 (1983) (quoting’Shea v. Littleton414 U.S. 488, 502 (1974)).

Plaintiff's first form of requested inpctive relief, “restraining defendants fron
engaging in the unlawful cotitsitional actions complained above,” fails for lack of
standing. IrLyons the plaintiff unsuccessfully souginjunctive relief after he was placec
in a chokehold by a policafficer that stopped him for a traffic violatior.yons 461 U.S.
at 97, 109-10. Lyonsaimed that such chokeholds weogitinely used by police, and tha

he and others were therefore @itened with the threat of futiirreparable bodily injury.
16
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Id. at 97-100. Nonetheless, the United St&&epreme Court found that Lyons had no
standing to seek injunctivelief on these grounds because he coulddsmonstrate that
he would have another encoentith the police and thatll police officersalwaysuse
chokeholds against citizens thepcounter, or that the Cityrdered or authorized police
officers to act in such a manndd. at 105-06. “Absent a suffient likelihood that he will
again be wronged in a similar way, Lyonsnis more entitled to an injunction than any

other citizen . . . and a federal court may erertain a claim by any or all citizens who no

more than assert that certain practicesaof enforcement officers are unconstitutional
Id. at 111. Similarly, becausednttiff has not shown that thelis any real or immediate
threat that he will be wrongeagain, he is not entitled tajunctive relief “restraining

defendants from engaging the unlawful constitutional acths complained of” in the
FAC.

Plaintiff's second request for injunctivelied, seeking the sealinor destruction of
documents related to his arreatso fails. As explained ale, County Defendants were
not involved in Plaintiff's arrest. Plaifiticannot seek the seafi or destruction of
documents relating to conduat which County Defendants gled no part. Further, it is
not even clear to this Courtahthe documents th&laintiff seeks to have destroyed are In
the custody of County Defendants. ConsetjyePlaintiff cannot #ain such equitable
relief in his suit againsCounty Defendants.

Accordingly, Plaintiff's claims forinjunctive relief are DISMISSED WITHOUT
PREJUDICE.

CONCLUSION

For the foregoing reasons, Plaintiff has failegblausibly allege each of the causes
of action asserted in his First Amended Ctamp. County Defendds’ motion to dismiss
Plaintiff's First Amendment Complaint teerefore GRANTED. Dismissal is WITH
PREJUDICE as to Plaintiff’s first cause otiao; second cause of action as to the Fifth

Amendment; fourth and fifth causes of actioriite extent they seek monetary damages;
17
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and sixth cause of action. Dismissal isSTWOUT PREJUDICE as tall other claims.
Plaintiff is granted leave to amend, andlshile an amended eoplaint on or before
March 25, 2015 Failure to file a timely amendedroplaint shall result in dismissal with

prejudice of all causes of actiand termination of this case.

IT IS SO ORDERED.

Dated: 02/25/15 W

THELTON E. HENDERSON
United States District Judge
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