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br El Canal S.A. Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

In re Application of Case N0.14-mc-80277-JST (DMR)

GRUPO UNIDOS POR EL CANAL S.A,,

Applicant, ORDER RE: MOTION TO COMPEL,
MOTION TO INTERVENE, MOTION

To obtain discovery pursuant to 28 U.S.C.|8 TO QUASH

1782 Re: Dkt. Nos. 11, 13, 13-1

Before the court are three motions: (Ihation by Grupo Unidos por el Canal (*“GUPC”)
to compel URS Corporation and URS HoldingdRS”) to provide documents to GUPC pursuan
to a subpoena authorized by this court, Dod@t11; (2) a motion tttervene pursuant to
Federal Rule of Civil Procedure 24 filed by Auttad del Canal de Panama (“ACP”), Docket No
13; and (3) ACP’s motion to quasine subpoena, Docket No. 13-1.

For the reasons set forth below, ACP’s motion to intervegeigted, GUPC’s motion to
compel isdenied and ACP’s motion to quashgsanted.

l. BACKGROUND

GUPC is a Panama-based company, jointly owned and operated by four global
construction firms. Menes Decl. [Docket No.EX. 1 at 6-7. In August 2009, GUPC’s member
companies entered into a contract (the “Contyagdth ACP—a legal entity of the Republic of
Panama—to build a new set of locks on the Paraamal (the “Canal Project”). GUPC Section
1782 Appl. [Docket No. 1] T 3; Contract [Docked. 13-4]. GUPC was fored for the purpose of

performing this work, which is ongoing.
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A. The Governing Documents

1. Contract

The Contract contains an drhation clause that provides thanty dispute arising from the
Canal Project shall be subject to a privatateation venued in Miami and conducted under the
Rules of Arbitration of the Inteational Chamber of Commerce@QC”). Contract § 20.6(a), (e).
“In addition to the [ICC] Rules, the arbitratishall be conducted accordito the International
Bar Association Rules on the Taking of Evidemcénternational Commercial Arbitration [“IBA
Rules”].” Contract 8§ 20.6(b). The Contract gfies that arbitrationsshall be decided in law
(within the meaning of Panamanian law)” and‘tbitration agreementna the arbitration shall
be governed by the United States Federal Aatiin Act [‘FAA”], 9 U.S.C. 88 1 et seq.”
Contract § 20.6(d), (f).

2. Terms of Reference

On December 28, 2013, GUPC and several co-claimants commenced an arbitration
against ACP (the "Arbittaon") pursuant to the arbitration ckiof the Contract. On July 24,
2014, the parties to the Arbitratiexecuted the “Terms of Refeim)” an agreement regarding th¢
procedures and rules of the Arbitratiadoffman Decl. Ex. G [Docket No. 13-7].

The Terms of Reference state that the Arbara“shall be governed by: (i) the United
States Federal Arbitration Act, 9 U.S.C. 88 1 et ;s@i) the ICC Rules in force as of 1st January
2012; (iii) these Terms of Reference; and {hg IBA Rules on the Taking of Evidence in
International Commercidrbitration . . . .” Id. at  65.

The parties also agreed to “grant the Arbdrathe power to issygocedural orders on
specific procedural issues when needed,” and Spe¢hat “[t]he procdural timetable will be
determined by way of procedural orddter consultation with the Partiesld. at { 67, 74.

3. Procedural Order

In a procedural order dated August 11, 2014d¢Bdural Order”), th Arbitral Tribunal
determined the sequence and timing of thethation proceedings. Hoffman Decl. Ex. H
[Docket No. 13-8]. Discovery begins on May 2915 with the parties’ requests for production ¢

documents.ld. at 2. On June 16, 2015, the parties may‘filequests to the Arbitral Tribunal for
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production of documents if any” pursuant to ggeghs 3.4 and 3.6 of the Procedural Ordédl.”
Additional relevant terms from the Procedurati@rwill be discussed igreater detail below.

B. GUPC'’s Section 1782 Application

On September 30, 2014, GUPC filedeanparteapplication under 28 U.S.C. § 1782,
requesting that this court issan order compelling URS to produce certain documents. GUPQG
Section 1782 Appl. 1 7-10. GUPC sought to inbtartain documents from URS Corporation
and URS Holdings, two United States companeedquartered in San Francisco that had worke
as environmental and engineering consultant&sdP in connection with the canal expansion, an
that had performed an Environmental Impasséssment, a Community Engagement Plan, and
Environmental Management Plan for the CdPraject. GUPC Section 1782 Mem. [Docket 1-1]
at 2-3.

In its Section 1782 application, GUPC nevereabthe Miami venue of the Arbitration,
instead describing it in colusory terms as an “iatnational arbitration."SeeGUPC Section
1782 Appl. 15 (“GUPC . . . submitted a dispute VABP regarding the Pregt to international
arbitration under the Rules of Bitration of the ICC, by filing &equest for Arbitration with the
Secretariat of the ICC International CourtAgbitration in ParisfFrance”); GUPC Section 1782

Mem. at 1 (“The arbitration, submitted to the Inteimadl Court of Arbitration in Paris, France, is

governed by the Rules of Arbitration of the ICC.”), 4 (noting that the request for arbitration was

submitted to the ICC secretariat in Paris, #rad the arbitration will be determined under
Panamanian law by three arbitrators from Spangland, and Belgium, buiot noting the Miami
venue of arbitration), and 6-8 (arguing that “IC®itxation” constitutes groceeding in a foreign
or international tribunal”).

GUPC'’s Section 1782 application was likewisagve about the private nature of the

Arbitration® While the application noted that GURGd ACP had entered into the Contract,

! As discussed at length beloavgentral question in this matter is whether Section 1782 applie
"private"” tribunals, suchs private arbitration, or onjovernmental or quasi-governmental
tribunals. GUPC must have known this attihee, yet chose to bury the issue when making its
originalex parte(i.e., unopposed) application. GUPC's latkransparency does not affect the
outcome of this case. Nevertheless, thetaoates that such tactics are not helpful.

3
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GUPC did not mention the arbitration clause & @ontract. Nor did GUPC inform the court tha
it had initiated the Arbitration pauant to the arbitration claysastead noting simply that GUPC
had “submitted a dispute with ACP regarding thejéut to international arbitration under the
Rules of Arbitration of the ICC?”

On October 27, 2014, the court grantedekearteapplication and permitted GUPC to
deliver a subpoena on URS. Order [Docket No.at@-5. The court specifically noted tlet
parte applications under Section 1782 are “typically justified by the fact that the parties will be
given adequate notice of any discovery takersyant to the request and will then have the
opportunity to move to quash the discoverid: at 5 (quotingn re Republic of EquadoiNo. C-
10-80255-CRB (EMC), 2010 WL 3702427, at(™8.D. Cal. Sept. 15, 2010)).

On November 10, 2014, GUPC served URS aittopy of this subpoena. Vasquez Decl.
[Docket 11-2] Ex. A at 2-3. URS initiallyooperated with GUPC by identifying and supplying
responsive documents and inviting GUPC’s counset\tgew potentially responsive documents g
URS’s Oakland office. Mot. to Compel [Docket No. 11] at 2. However, on December 15, 20
ACP sent a letter to URS saying that it haecéntly been made aware of” GUPC’s subpoena, a
requesting that URS “refuse to permit further reviefiv"documents issued pswant to that order.
URS immediately informed GUPC that it couldt proceed with the discovery. URS Opp'n.
[Docket No. 12] at 1. At the time, GUPC's atteyrwas already en route to Oakland to review
URS’s documents. Mot. to Compel 2-3.

C. Relationship Between URS and ACP

ACP has separate contracts with URS thanatehe subject of the Arbitration (the “URS

Contract”). Hoffman Decl. Ex. F. ACP contertfiat it has unlimited rights in and exclusive

> The cases cited by GUPC inéts parteapplication involved bdt private arbitral
tribunals as well as arbitratioosnducted pursuant to international treaties, so it was not clear
the Arbitration is one of the forme6eeGUPC Section 1782 Mem. at 7 (citing, inter alrare
Veiga 746 F.Supp.2d 8, 22-23 (D.D.C. 2010) (findthgt arbitration conducted under the
Bilateral Investment Treaty between the Uniteat&t and Ecuador under the rules of the United
Nations Commission on International Trade Law (“UNCITRAL”) rules was a “foreign or
international tribunal”)).
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ownership of all data produced by BRs a result of the URS Contratd. § 14.2 (The ACP shall
have unlimited rights in all da produced by the Contractausively as a result of its
performance of this Contract.ij. 8 15 (“All materials prepad by [URS] specifically and
exclusively for ACP pursuant to this agremrhshall be owned exclusively by ACP.”).
Furthermore, ACP contends that it has a contraduiat to certain confidential documents relate
to the Canal Projectithin URS’s possession, and that URSymat release or distribute these
documents without URS'’s prior exgliconsent. URS Contract § 12.

D. Motions

On December 17, 2014, GUPC filed the motiosdmpel, requesting that the court order
URS to comply with its subpoena and to pag tfavel costs incurred when GUPC'’s attorney
made an unproductive trip to Oakland. URIStano position on the validity of GUPC’s Section
1782 subpoena, characterizing thigsfion as part of a “discovery dispute” between GUPC ang
ACP, but does oppose GUPC'’s request for payrmokits attorney’s travel costs.

On January 5, 2015, ACP filed a motion to in&gr®@ in GUPC’s ex parte application for a
order under 28 U.S.C. § 1782. If granted perrais$b intervene, ACP seeks to quash GUPC’s
Section 1782 subpoena on the grounds that GUB@dtaactually met the statutory requirementg
governing the issuance of such subpoenas, andigwetionary considations counsel against

permitting the discovery requested.

Il MOTION TO INTERVENE

A. Legal Standards

Under Federal Rule of Civil Procedure 24(agpart must grant an gpcant’s request for
intervention in an action if: (1) the applicant®tion is timely; (2) the applicant “claims an
interest relating to the propenty transaction which is the selof of the underlying action”; (3)
the applicant “is so situated ththe disposing of the action may as a practical matter impair or
impede [its] ability to protect #t interest”; and (4) the applidainterest is not adequately
represented by the existipgrties to the actionSeeFed. R. Civ. P. 24(a)/Vilderness Soc. v. U.S.
Forest Sery 630 F.3d 1173, 1177 (9th Cir. 2011) (cittBgrra Club v. EPA995 F.2d 1478, 1481

(9th Cir.1993)). The applicantisterest in the action must bedaificantly protectable,” meaning
5
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it is “is protected under some law, and . . . thew ‘relationship’ betwen [the applicant’s]
legally protected intereshd the plaintiff's claims.”United States v. City of Los Angel288
F.3d 391, 398 (9th Cir. 2002) (citation omitted). A party seeking to intervene as of right has 1
burden of showing that these four elemenésraet, but Rule 24’s requirements are broadly
interpreted in favor of interventiorbeeCitizens for Balanced Use v. Montana Wilderness Ass'r
647 F.3d 893, 897 (9th Cir. 2011) (citation omitted). T&isecause “[a] liberal policy in favor of
intervention serves both efficient resolutionssues and broadened access to the courts. By
allowing parties with a practical interest in theamme of a particular case to intervene, we ofter
prevent or simplify future litigation involving l&ed issues; at the same time, we allow an
additional interested party to exss its views before the courtCity of Los Angele288 F.3d at
398.

Federal Rule of Civil Procedure 24(b) governegssive intervention. Under this rule, a

district may permit any party to intervene ihas: (1) established an independent grounds for

jurisdiction; (2) filed a timely motion; and (3) demstrated that its claim or defense and the main

action have a question lafw or fact in commonSeeFed. R. Civ. P. 24(bity of Los Angeles

288 F.3d at 403. “A motion for permissive interventpursuant to Rule 24(b) is directed to the

sound discretion of the district courtSan Jose Mercury News, Inc. v. U.S. Dist. Court—N. Dis}.

(San Jose)187 F.3d 1096, 1100 (9th Cir. 1999) (citations omitted). “[IJn exercising its
discretion, the court must consider whetherititervention will unduly day or prejudice the
adjudication of the original partiegghts.” Fed. R. Civ. P. 24(b)(3).

For the purpose of reviewing a motionintervene, a court must accept a proposed-
intervener’s “well-pleaded, non-conclusalfegations” and evidence as trugee Sw. Ctr. for
Biological Diversity v. Berg268 F.3d 810, 819-20 (9th Cir. 2001).

B. Analysis

ACP asserts that it is entitled to intervene is firoceeding as a matter of right pursuant
Rule 24(a). Alternatively, ACP argues that tleeirt should exercise itfiscretion to permit ACP
to intervene pursuant to Rule 24(b).

The court first turns to the gsigon of permissive intervemwin. GUPC does not dispute
6
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that ACP meets the jurisdictional requiremelmtdeed, the court exercises federal question
jurisdiction over GUPC'’s application for discovgayrsuant to 28 U.S.C. § 1782, which is the so
issue in this proceedingsee Freedom from Religion Found., Inc. v. Geith6é4 F.3d 836, 843
(9th Cir. 2011) (jurisdictional guirement stems from “concern thatervention might be used to
enlarge inappropriately the jurisdiction of thetdct courts,” which “does not apply . . . in
federal-question cases when the proposed intenis not raising new claims”). However, GUP(
argues that ACP’s motion to intervene is urgyn that ACP’s claimslo not share a common
guestion of law or fact as GUPC'’s application; and that permitting intervention would cause
prejudice to GUPC. The coummsiders each argument in turn.
1. Timeliness

In determining whether a motion to intervendénsely, a court considers : “(1) the stage @
the proceeding at which an applicant seeks to intervene; (2) the prejudice to other parties;
the reason for and length of the deldaynited States v. Carpente298 F.3d 1122, 1125 (9th Cir.
2002) (citingCounty of Orange v. Air Calif799 F.2d 535, 537 (9th Cit986)). “Timeliness is a
flexible concept, [and] its determinationlét to the district court’s discretion.United States v.
Alisal Water Corp. 370 F.3d 915, 921 (9th Cir. 2004) (citex omitted). “[T]he mere lapse of
time . . . is not necessarily a bar to interventiorAlisal, 370 F.3d at 921 (citation omitted)
“Under . . . longstanding [Ninth Circuit] precedeatparty seeking to intervene must act as so
as he knows or has reason to know that his isteraight be adversely affected by the outcome
the litigation.” Peruta v. Cnty. of San Dieg@71 F.3d 570, 572 (9th Cir. 2014) (quotation ar
formatting omitted).

GUPC alleges that “ACP’s action comes #ta stage in thidiscovery action.” GUPC
Opp’n. [Docket No. 22] at 6The court granted GUPCé&x parteapplication on October 27,
2014, and GUPC served the subpoena on URS on November 10, 2014. GUPC did not notify

that it was seeking documents from URS for use in the ArbitratiaGP learned of the existence

® Both the Contract and the Terms of Refergmrowide that the Arbittion shall be governed by
the IBA Rules.SeeContract § 20.6(b), Terms of Reference { 65. IBA Rule 3.9 provide that

where a party seeks to obtain discovery fromirad garty “from whom the Party cannot obtain the

Documents on its own,” the party “may . . . ask [#bitral Tribunal] totake whatever steps are
7
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of the subpoena on URS in mid-December 2014,arctiurse of challenging a different Section
1782 application by GUPC for discovery in a differdigtrict. Mot. to Intervene Reply [Docket
No. 24] at 3, Ex. B at 1. ACP contends thairfllg thereafter, it began preparing the instant
motions, which it filed on January 5, 201bhis is not an especially long del&ee, e.gDay v.
Apoliona 505 F.3d 963, 965-66 (9th Cir. 2007) (allowihg State of Hawaii to intervene and
petition for rehearing two yes@fter the start of a cas€arpenter 298 F.3d at 1125 (finding that
a motion to intervene was timely even though it filad 18 months after the commencement of
case).

GUPC also contends that AGHhtervention will “disrupt GUPC'’s evidence gathering to
its prejudice.” GUPC Opp’n. at 6This contention is implausiglgiven that discovery in the
Arbitration is not everscheduled to begiantil May 29, 2015.

Under the circumstances, the court findst thCP’s motion to intervene is timely.

2. Question of Law or Fact in Common

GUPC argues that this court should deny pssiae intervention because “ACP has faile

to allege a legitimate interest in [the] procegd’ GUPC Opp’n 8-9. GUPC then refers the couyt

to its numerous arguments regarding whether AGPahaignificantly protectable interest” in the
proceeding as required for mandatory intervention under Rule 24(a).
This argument conflates tlséandards governing permissivieervention with those

applicable to intervention as of right. In orde qualify for permissiventervention, a potential

legally available to obtain the requested Documents, or seek leave from the Arbitral Tribunal
take such steps itself.” IBA Rule [Docket No. 833.9. The rule also appears to have a notice
requirement for such discovergaee id(the party “shall submit sin request to the Arbitral
Tribunal and to the other Partieswriting”). ACP and GUPC dispute whether this rule, when
read with other provisions in the governing agreements, required GUPC to provide notice of
Section 1782 application to ACP. The court need not resolve this disprter to rule on the
present motion.

* GUPC argues that timeliness must be considerkght of Federal Rulef Civil Procedure 45,
which states that a “person commanded talpce documents” must serve his or her objecti
“before the earlier of the time agpified for compliance or 14 days after the subpoena is servg
Fed. R. Civ. P. 45(d)(2)(B). However, GUPC does not offer any authority for the propositior
third-party intervenors must file a motion to gias subpoena with the same 14-day deadling
that a party must meet when ebiing to a subpoena served uponThe court is unaware of any
such requirement.

8
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intervenor need only show that it has a “claindefense that shares with the main action a
common question of law or factFed. R. Civ. P. 24(b)(1)(Blos Angeles288 F.3d at 403.
ACP’s motions to intervene and to quash indiaply share many commauestions of law and
fact with GUPC'’s underlying Section 1782 &pation, i.e., whether GUPC'’s request for
discovery meets the statutagguirements of 28 U.S.@.1782, and, if so, whether the
discretionary factors identified imtel Corp. v. Advanced Micro Devices, In842 U.S. 241
(2004) counsel in favor of gring GUPC'’s application. Consequly, ACP has satisfied this
requirement.

3. Prejudice and Undue Delay

As a final matter, the court must consider whether ACP’s motion to intervene will
prejudice the adjudication of GURZights, or cause undue delalyed. R. Civ. P. 24(b)(3).
Permissive intervention may be denied if theitoid of the proposed intervenor would inject new
issues into a dispute, make the same argunasrs existing party, @nnecessarily prolong a
proceeding.See UMG Recordings, Inc. v. Bertelsmann 222 F.R.D. 408, 414 (N.D. Cal. 2004
(denying permissive intervention becauddiaon of new party wuld “necessitate the
consideration of extraneous légad factual issues,” unrelated to the original party’s claim);
Perry v. Proposition 8 Official Proponents87 F.3d 947, 955 (9th Cir. 2009) (affirming denial o
permissive intervention whereqposed intervenor’s interests meadequately represented by
existing parties and permitting imntion would cause undue delay)

No such concerns are present here. ACP’svatgion will not inject a new issue into the
dispute. The central issues are the same:heh&UPC'’s discovery request meets the statutory|
requirements of Section 178Bdawhether the discretionahytel factors weigh in favor of
granting the request. In adaiti, ACP’s interests are not adetgla represented by any current
party to this discovery action—URS takespusition on the validity of GUPC’s subpoena, and
has stated that this issue is a dispute betwthat GUPC and ACP. URS Opp'n at 1.

The only prejudice identified by GUPC is tHAiCP’s Motion already has added undue
delay to URS’s complying with the subpoena”reguiring motion practiceGUPC Opp’n at 8.

Additional motion practice regardirthe appropriateness of GURGQIiscovery request is alone

9
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insufficient to show undue delaysee Su v. Siemens Indus.,,INo. 12-CV-03743-JST, 2013
WL 3477202, at *3 (N.D. Cal. July 10, 2013)nding that prospective of additional motion
practice, by itself, is not®ugh to establish prejudice).

In sum, because (1) ACP’s motion to intervene was timely filed; (2) ACP’s motion to
guash shares common questions of law andafalstGUPC’s Section 1782 application; and (3)
GUPC has not credibly identified yaprejudice or undue delay it wsuffer as a result of ACP’s
intervention, ACP’s motion to intervene pursuant to Rule 24(@dasted. Because the court
finds that permissive intervention is appropriateler Federal Rule of Civil Procedure 24(b), it

declines to consider whether ACP is enditte intervention aa matter of right.

[I. MOTION TO QUASH

A. Legal Standards
GUPC's application was brought pursuant td.28.C. § 1782, which states as follows:

The district court of the district iwhich a person resides or is found
may order him to give his testony or statement or to produce a
document or other thing for use in a proceeding in a foreign or
international tribunal, including ieninal investigations conducted
before formal accusation. The order may be made . . . upon the
application of any interestegperson and may direct that the
testimony or statement be given, or the document or other thing be
produced, before a person appointedh®ycourt . . . . To the extent
that the order does not preseilotherwise, the testimony or
statement shall be taken, aneé thocument or other thing produced,

in accordance with the Federal Rules of Civil Procedure.

28 U.S.C. §1782(a). The purpose of Section 1782 igrovide federal-gurt assistance in the
gathering of evidence for use in a foreign tribunahtel, 542 U.S. at 247. Section 1782 has the
“twin aims” of “providing efficient means of assasice to participants int@rnational litigation in
our federal courts and encouraging foreign ¢oes by example to provide similar means of
assistance to our courtsld. at 253.

A district court is authorizetb grant a Section 1782 apglton where (1) the person from
whom the discovery is sought resides or is founthéndistrict of the district court to which the
application is made, (2) the discovery is for usa proceeding before a “foreign or international

tribunal,” and (3) the apigation is made by the foreign or imtational tribunal ofany interested
10
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person.” 28 U.S.C. § 1782(ake also Intel542 U.S. at 246.

However, simply because a court has the authority under Section 1782 to grant an
application does not mean thiis required to do sold. at 264. The Supreme Court has
identified several discretionary factors that artghould take into corderation in ruling on a

Section 1782 request:

(1) whether the material sought within the foreign tribunal’s
jurisdictional reach and thus acsdse absent Section 1782 aid;

(2) the nature of the foreign tribunal, the character of the
proceedings underway abroad, and the receptivity of the foreign
government or the court or agency abroad to U.S. federal-court
jurisdictional assistance;

(3) whether the Section 1782 rest conceals an attempt to
circumvent foreign proof-gatheringsteictions or othepolicies of a
foreign country or the United States; and

(4) whether the subpoena contaurgduly intrusive or burdensome
requests.

Id. at 264-65.

ACP does not contest the first and thstdtutory requirementsf Section 1782, i.e.,
whether URS can be found in the Northern Dastof California and GUPC is an “interested
person.” However, ACP contends that becauseatprivate arbitratiorthe Arbitration does not
qualify as a “tribunal.” ACP furtheasserts that the ArbitrationMiami venue disqualifies it from
being considered “foreigar international.”

B. Whether the Arbitration is a “Tribunal”

The Ninth Circuit has not addiesd whether a private contradtagbitration is a foreign or

international tribunalinder Section 1782.The only appellate courts ave addressed this issue

> Several courts have summarizkd development of case law in fiegeleral courts on this issue.
Seeg.g, In re Hallmark Capital Corp.534 F.Supp.2d 951 (D. Minn. 200 Comision
Ejecutiva Hidro—Elecctrica Del Rio Lempa v. El Paso Co1.7 F.Supp.2d 481 (S.D.Tex. 2008)
aff'd El Paso Corp. v. La Comision Ejaora Hidroelectrica Del Rio Lemp&41 Fed.Appx. 31,
34 (5th Cir. 2009)in re Application of Opexdora DB Mexico, S.A. DE C\2009 WL 2423138,
No. 09-cv-383-ORL-22-GJK (M.D. Fla. Aug. 4, 20089);re Winning (HK) Shipping CpNo. 09-
22659-MC, 2010 WL 1796579 (S.D. Fla. April 30, 201@)re Dubey 949 F. Supp. 2d 990 (C.D.
11
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are the Second and Fifth Circuits. Both held that private arbitrations are not foreign or
international tribuals under Section 1782.See Nat'l Broad. Co. v. Bear Stearns & CI65
F.3d 184 (2d Cir. 1999Republic of Kazakhstan v. Biedermann Irt#8 F.3d 880 (5th Cir.
1999).

Subsequent to these two deorss, the Supreme Court decidatkl Corp. v. Advanced
Micro Devices, Inc.542 U.S. 241 (2004), the seminal casgl@ing the parameters of Section
1782. Inintel, Advanced Micro Devices sought asarste from a federal court pursuant to
Section 1782 for discovery related to a proceeding it initiated against Intel before the Directo
General for Competition (DG-Competition) the Commission of the European Communities
(“European Commission”), an entity that eres European competition laws and regulatidds.
at 254. “Thdntel Court was not faced with—and did radddress—the question of whether a
private arbitral tdbunal is a foreign or internatial tribunal under Section 17820peradora
2009 WL 2423138 at *6Accord Comision617 F.Supp. at 485 (“[T]he Supreme Court has not
addressed the application®fL782 to arbitral tribunals, not even in dictaDybey 949
F.Supp.2d at 994 (“Thimtel court never addressed this issue and instead focused its discussic
whether a ‘tribunal’ includesjuasi-judicial agencies’ such e European Commission.”).

Instead, the court consideremlf questions regarding the seapf Section 1782: (1) whether a

Cal. 2013)appeal dismisse(Aug. 27, 2013);

® GUPC contends that the EletfeiCircuit concluded that a pate arbitration was a “foreign or
international tribunal” irin re Consorcio Ecuatoriano de Telecomunicaciones S.A. v. JAS
Forwarding (USA), In¢.685 F.3d 987, 996 (11th Cir. 2012) (findia private arbitration to be a
“tribunal” within meaning of Section 1782 becaus#arieet[s] the functionadriteria articulated in
Intel Corp. v. Advanced Micro Devices, Ine42 U.S. 241 (2004)). However, that decision has
precedential value, as it was vacated and superdsdadater decision by the Eleventh Circuit, in
which the court disclaimed its earlier ruling adlicitly declined to answer the question of
whether a private arbitration can lmnsidered a tribunainder Section 1782See Application of
Consorcio Ecuatoriano de Telecomunica@ers.A. v. JAS Forwarding (USA), Int47 F.3d
1262, 1270 n. 4 (11th Cir. 2014) (“We decline to angwxether the arbittaon is a ‘tribunal’] on
the sparse record found in this case. Theidistourt made no factual findings about the
arbitration and made no effort to determivigether the arbitratioproceeding in Ecuador
amounted to a section 1782 tribunal . . . Thudemge the resolution of the matter for another
day.”).
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complainant before the European Commissiamisinterested persdmnder Section 1782; (2)
whether the proceeding before the Europeami@ssion qualified as aribunal”; (3) whether a
proceeding must be pending or imminent foapplicant to invoke Section 1782; and (4) whethe
Section 1782 contains a foreigiiscoverability requirementld. at 246-47, 253.

In determining the second question, bhiel court noted that Section 1782 had undergon
a “complete revision” in 1964, during which 68gress deleted the words ‘in any judicial
proceeding pending in any court in a foreign copghtind replaced themwith the phrase ‘in a

proceeding in a foreign or international tribunalld. at 248-49 (emphasis omitted). The

Supreme Court reasoned that through the 1964iomd, Congress intended to broaden the ambijt

of Section 1782 to apply not only judicial peszlings but also to administrative and “quasi-
judicial proceedings.ld. at 257-58 (“Congress understood tbladnge to provide the possibility
of U.S. judicial assistance in connectioithraadministrative and gs&judicial proceedings
abroad.”) (formatting and quotation omitted). #sther support for this proposition, theel

court cited the Senate Report and two footnota® & law review article authored by Professor
Hans Smit, who served as the Repoateihe International Rules Commissioid. at 258 (citing
Smit, International Litigation under the United States Cp@® Colum. L.Rev. 1015, 1026—-27 nn.
71, 73 (1965)). The citation to Smit includedaenthetical in whit the court quoted the
following language from the footnotes: “[T]herm ‘tribunal’ . . .includes investigating
magistrates, administrative aadbitral tribunals, and quasi-judicial agencies, as well as
conventional civil, commercial, crimal, and administrative courtsld. (ellipsis in original,
emphasis added)l'he court then “examined the furantiand procedures of the European
Commission, finding that its rokes a first-instance decisionmaker, its ability to permit the
gathering and submission of evidence, its authtoityetermine liability and impose penalties, its
ability make a final disposition, and the judiciaviewability of the final decisions were key
factors in holding that it lth'no warrant to exclude the European Commission . . . from
81782(a)’'s ambit.”” Dubey 949 F. Supp. 2d at 993 (quotildel, 542 U.S. at 258 and referencing
id. at n. 9).

Two words from a law review article quotbg the Supreme Couin support of a
13
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different proposition have spawned disharmonthe courts regandg whether Section 1782
applies to private arbitratiorestablished by contract. Some courts, relying heavilytetis
citation to Professor Smit’s viethat the term “tribunal” include“arbitral tribunals,” have found
that private arbitrations estathed by contract are “tribunalsVithin the meaning of Section
1782. See In re Roz Trading Ltd169 F.Supp.2d 1221 (N.D.Ga. 2008glimark, 534 F.Supp.2d
at 956;In re Application of Babcock Borsig AG83 F.Supp.2d 233 (D.Mass. 2008jmision
Ejecutiva Hidroelectrica del RiLempa v. Nejapa Power Co., LLRo. CIV.A. 08-135-GMS,
2008 WL 4809035, at *1 (D. Del. Oct. 14, 2008jinning 2010 WL 1796579 at *7. These court
have found that the Second and Fifth Circuit’s joitet determinations that private arbitrations ar
not “tribunals” are no longer persuasive afteel. See, e.g., Babcock83 F.Supp.2d at 239 (“I
do not find the reasoning iNBC] and Biedermanhto be persuasive, particularly in light of the
subsequent Supreme Court decisiomiel.”); Roz 469 F.Supp.2d at 1226 (“Both of these cases
were decided five years befdreel. Their reasoning, and particularly that BiHC], is materially
impacted byintel.”). See also Winnind2010 WL 1796579 at *Hallmark, 534 F.Supp.2d at
956.

Other courts have also examined the issue lpdstand concluded thgirivate arbitrations
are not “tribunals” for purp@s of applying Section 178%5ee Comisigr617 F.Supp.2d at 486;
Operadora 2009 WL 2423138 at *1Dubey 949 F. Supp. 2d at 9981 Re an Arbitration in
London, England between Norfolk Southern Caverfolk Southern Railway Co., and General
Security Insurance Co. and Ace Bermuda, L&26 F.Supp.2d 882 (N.D.lIl. 2009).

Having reviewed the language of Section 17&2legislative history, and the above cases
this court concludes that private arbitrationseshed by contract do ntall within the meaning
of “tribunal” under Section 1782. ®tSecond Circuit’'s analysis MBCis especially instructive.
There, the court was also coresithg whether a private arbitram governed by Rules of the ICC
was a “tribunal.” The court first looked to tleguage of the statute itself, and concluded that
“the term ‘foreign or international tribunal’ sufficiently ambiguous that does not necessarily
include or exclude the arbitrplnel at issue here.” 165 F.3dl&88. Because the court found the

language of Section 1782 ambiguougaming the inclusion or exclusief private arbitrations, it
14
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then “look[ed] to legislative history and purpose to determine the meaning of the term in the
statute.” Id.

Examining the legislative history, the SecondcGit first turned to the House and Senate
committee reports on the 1964 amendments to Section 1782. The court noted that the curre
version of Section 1782 replaced the former lagg limiting assistance to “judicial proceedings
in any “court” with more expansive language pdavg discovery assistance to “a proceeding in
foreign or international tribunal.Td. at 189. ThéN\BCcourt observed that the House and Senat
committee reports stated that “[tlhe word ‘tribunalused to make it clear that assistance is not
confined to proceedings before conventional tQuto which the predecessor statute had been
expressly limited.ld. (quoting H.R.Rep. No. 88-1052,%(1963) and citing S.Rep. No. 88-1580
(1964), reprinted in 1964 U.SC.A.N. 3782, 3788). But this expsion of Section 1782’s scope

was only meant to incledgovernmental entities:

[I]t is apparent in context thahe authors of thesreports had in
mind only governmental entitiessuch as administrative or
investigative courts, acting as #ainstrumentalities or with the
authority of the state. The House and Senate committee reports, in
explaining the choice of the worttribunal,” state that, “[f]or
example, it is intended that ehcourt have discretion to grant
assistance when proceedingse apending before investigating
magistrates in foreign countrieddouse Report at 9; Senate Report
at 3788. The new § 1782 would facilitate the collection of evidence
for use “before a foreign administirge tribunal or quasi-judicial
agency.’ld.
Id. at 190. The House and Senate committee repaatle no reference to private arbitration
proceedings, and ti¢BC court reasoned that “[tf absence of any refaie to private dispute
resolution proceedings such as arbitration stroeglgests that Congress did not consider them
drafting the statute.’ld. at 189.

The court then turned to the “legislainistory behind the replacement of 88§ 270-270g”
and found it “even more compelling than thalibe the revisions to old § 1782.” The court
observed that the term “intei@nal tribunal” as used i8ection 1782 was derived from 22
U.S.C. 88 270-270g, which the 1964 amendments repealed. The prior version of Sections 2

2709 “authorized commissioners or members ofmaonal tribunals tadminister oaths, to
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subpoena witnesses or records, and to charge contetdpat 189. “There is no question that th
[earlier version of Section 270-270ghplied only to intergovernemtal tribunals,” as Congress
had enacted those provisions'direct response to problertisat arose in an arbitration
proceeding between the United States and Canaddand] proceedings before the United
States-German Mixed Claims Commissioid’. The court stated théfi]t bears underscoring
that those international arbitrations were igtarernmental, not privateybitrations. More
importantly, the old statute applied only to intranal tribunals ‘estdished pursuant to an
agreement between the United States aiyd@reign government or governmentslit. at 189-
90. The amended Section 1782 broadened thygesaf Sections 270-270(g) “by extending the
reach of the surviving statute ittergovernmental tribunals not involving the United Statéd.”
at 190. However, the court found “no indicatioatt@ongress intended for the new provisions t¢
reach private international inals, which lay far beyond the neabf the earlier statute.ld.

TheNBC court concluded that “[ijn sum, the legile history reveals that when Congreg
in 1964 enacted the modern version df782, it intended to cover governmental or
intergovernmental arbitralibunals and conventional coudsd other state-sponsored
adjudicatory bodies.1d. at 190. It found that Congress’ “siEnwith respect tprivate tribunals
is especially telling because grsificant congressional expansiohAmerican judicial assistance
to international arbitral panels created excleli\by private parties wodInot have been lightly
undertaken by Congress without at least atioa of this legishtive intention.” Id.

TheNBC court did not stop with thlegislative history of #1964 amendments; it also
noted that the broad Americandstgliscovery afforded by Seoti 1782 would be at odds with the

purpose of private arbitration:

The popularity of arbitrabin rests in considerabpart on its asserted
efficiency and cost-effectiveness—ashcteristics saitb be at odds

with full-scale litigation in the aarts, and especially at odds with
the broad-ranging discovery magdessible by the Federal Rules of
Civil Procedure. See Allied—Bruce Terminix Cos. v. Dobséi3

U.S. 265, 280, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995) (advantages
of arbitration are that s “usually cheaper arfdster than litigation;

.. can have simpler proceduraldaavidentiary rules; ... normally
minimizes hostility and is lesdisruptive of ongoing and future
business dealings among thetj@s”) (quoting H.R.Rep. No. 97—
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542, at 13 (1982), U.S. Codeong. & Admin. News 1982 at 765,
777)). Few, if any, non-Americatnibunals of any kind, including
arbitration panels created by priggbarties, provide for the kind of
discovery that is commonplace in dederal courts and in most, if
not all, state courts. If the parties to a private international arbitration
make no provision for some degreecohsensual discovery inter se
in their agreement to arbitrate etlrbitrators control discovery, and
neither party is deprived of its tgmined-for efficient process by the
other party’s tactical @sof discovery devices.

Id. at 190-91.

Finally, theNBCcourt also noted that interpretigction 1782 to allow “such broad
discovery in proceedings before ‘foreign or insgronal’ private arbitrators would stand in stark
contrast to the limited evidengathering provided in 9 U.S.C. § 7 for proceedings before
domestic arbitration panels.”ld. at 191. “Such an inconsistencot only would be devoid of
principle, but also would create an entirelyvsategory of disputesoacerning the appointment
of arbitrators and the charactetina of arbitral panelas domestic, foreign, or internationald.
Indeed, the current dispute fulfills the prediction of H&C court, as GUPC attempts to
characterize a private arbitratitaking place on American soil afeign or international,” in
order to obtain discovery that would notgErmitted in a domestic private arbitration.

In Biedermannthe Fifth Circuit followedNBC and also held that a private arbitral
proceeding is not a foreign or internationabtimal under Section 1782. 168 F.3d at 881. Like t
NBCcourt,Biedermanrfound the term “foreign or inteational tribunal” to be ambiguous
regarding the inclusion or exclos of private arbitrations. EhCourt reviewed the legislative
history of the 1964 amendments and found tontemporaneous evidence that Congress
contemplated extending 8 1782 to then-novel arena of internatial commerciahrbitration.”

Id. at 882. The Fifth Circuit alsooted the policy conces with extending &ction 1782 to private

" FAA § 7, codified at 9 U.§. § 7, provides statutory autiitgrfor invoking the powers of a
federal district court to assigtivate commercial arbitrators obtaining evidence. “Under this
provision, arbitrators may subpoewénesses and direct thos&nesses to bring material
documentary evidence to an arbitral hearing;iithesses fail to comply, the district court for the
district in which the arbitrats are sitting may compel compliance with such subpoeiNBC,

165 F.3d at 187 (citing 9 U.S.C. 8 7). The methfmat obtaining evidence under Section 7 of the
FAA are “more limited than those under 8§ 1782%@veral ways, including that Section 7 confer
authority uporarbitrators, not the parties to the arbitrati, and only upon the district court in
which a majority of arbitrators are sittingd.
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arbitrations. 1d. at 883 (“Empowering arbitrators, or worskee parties, in pvate international
disputes to seek ancillary dmeery through the federal coudses not benefit the arbitration
process. Arbitration is intended as a slyg@conomical, and efféee means of dispute
resolution.”). Finally, the cotiacknowledged the discord betwe®ection 7 of the FAA and a
broad reading of Section 1788&1. (“It is not likely that Congrss would have chosen to authorize
federal courts to assure broader discovery in aid of foreign paviaiteation than is afforded its
domestic dispute-resdlan counterpart.”).

Biedermanrnwas explicitly upheld in th Fifth Circuit’s unpublished po$titel decision in
El Paso Corp.supran. 4, 341 Fed. Appx. at 34 (“[W]e remain bound by our holding in
Biedermantt). TheEl Pasocourt reviewedntel, and found that nothing ithat case affected the

analysis of théiedermanrcourt:

The question of whether a privatdemational arbitration tribunal
also qualifies as a “tribunal” under § 1782 was not beforeltel][
Court. The only mention of arbitration in th&el opinion is in a
guote in a parenthetical from a law review article by Hans Smit.
That quote states that “the tefmbunal’. . . includes investigating
magistrates, administrative andral tribunals, and quasi-judicial
agencies, as well as conventional civil, commercial, criminal, and
administrative courts.” Nothing in the context of the quote suggests
that the Court was adopting Smit’sfidéion of ‘tribunal’ in whole.

Moreover, none of the concerns raisediadermanrregarding the

application of § 1782 to privatenternational arbitrations [i.e.,
unprincipled inconsistency betwe&ewction 7 of FAA and Section
1782, and *“destroy[ing] arbitratits principal advantage as a

speedy, economical, and effective means of dispute resolution”]
were at issue or considerediinel.

This court concurs witthe reasoning of thdBC andBiedermanrcourts regarding the
ambiguity of the statutory language and the cleiastruction of the legislative history and policy
considerations, and concles that private arbitrations estabéd by contract are not “tribunals”
under Section 1782. This court further concurs &iltRPasq Operadora andDubeyin finding
that nothing inntel affects the analysis of tidBC andBiedermanrcourts. See Operadora2009
WL 2423138 at *1 (“[T]he reasoning of the district courtRioz TradingBabcock andHallmark

that the Supreme Court has embraced 8§ 1782 assistarpresate arbitral proceedings . . . . relied
18
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primarily on the Supreme Courtisclusion of the phras‘arbitral tribunal’in a parenthetical
guotation. The quotation is liftedoim a footnote in Professor Smittgernational Litigation
article, which the Supreme Court cited metelpupport the propositiainat 8 1782 applies to
administrative and quasi-judicial proceedings. Taart is confident that the Supreme Court
would not have expanded 8§ 1782 to permit discoassystance in privatelatral proceedings and
reversed\BC andBiedermanna—-without even acknowledging their existence—in a parentheticg
guotation supporting an uglated proposition.”)Dubey 949 F.Supp.2d at 994-99tel did not
intend to expand the meaning adréign or international tribunal’ to include private arbitrations”
because thintel court did not address the issue, aadrts finding otherwise “relied too heavily
on the Supreme Court’s inclusion” of the Smit quote).

Even among those courts concluding that the téribunal” does not necessarily extend t
private arbitrations, there is a split as toatfter Section 1782 categumally excludes private

arbitration§ or whether a court must undergo a “functional analysis” of the proceedings to

8 Much has been made of timtel court’s apparent aversion paitting “categorical limitations”

on Section 1782See, e.gBabcock 583 F.Supp.2d at 240 (“[T]he Supreme Couthiel
repeatedly refused to place ‘categorical litnttias’ on the availability of § 1782(a).”). Blitel
did not rejectall categorical limitations on Section 1782. tiRa, it “reject[ed] the categorical
limitations Intel would place on the statute’s readhtél, 542 U.S. at 255, which were whether
Section 1782 has foreign-discovieitidy requirement, whether non-litigants may be “interested
person[s]” under Section 1782, and whetherkautral must be pending or “imminent” for
applicant to invoke Section 178R]. at 253-54. Théntel majority also rejected the categorical
limitations suggested by the dissetd. at 263, n. 15 (“[W]e reject the rules the dissent would
inject into the statutée.g., excluding from 8 1782’s reachsdovery not available under foreign
law and under domestic law inalogous circumstances).

Thelntel court did note thdtCongress left unbounded lmategorical rules the
determination whether a matter is proceeding‘foreign or international tribunal,” and satel
“suggest[ed] guides for the exercsedistrict-court discretion.”ld. But the guidelines suggested
by Intel were directed to the question of whettiee governmental entity at issue—the DG
Competition of the European Commission—giead as a tribunal. Nothing imtel requires a
functional analysis where the proceeding i®h®a non-governmental entity, and nothingniel
prohibitsall categorical limitations on the meaning oé tierm “tribunal.” Afederal court should
be able to determine that certain typeseaxfision-making forums are outside the purview of
Section 1782 without having to erggain an inefficient, resoura@nsuming functional analysis.
For example, a federal court should be ableject a Section 1782 apgdition from a caucus of
Belgian private school students empowered tdratk a dispute arising under their academic
rules without having to firstansider the caucus’ role adist-instance decisionmakeAccord
Norfolk, 626 F.Supp.2d at 885 (“[A]lthough tih&tel Court acknowledged the ways in which
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determine whéher it is a tribunal.” On the one and, theNBC andBiedamanncoutts concludé
that the term tribunal” caegorically excludes pwate arbitraions. Accord Dubey 949 F.Supp.2d
at995; Comisbn, 617 F.Spp.2d at 48-87. On he other had, theOperadora courtfound that
“[ blecause néher the laguage of 8 I82 or its I@islative higory clearlyindicates tht it applies
to private arbital proceedigs, the Cart . . . mustanalyze thdunction ofthe ICC Pael . . ..
[and] considetthe criteriaendorsed byntel as wél as other finctional claracteristicof the ICC
Panel to detemine whetheit is a foregn or interrtional proeeding unér § 1782.” 2009 WL
2423138 at *9 Becausehe court conludes thaprivate arbitations estdished by ontract are
caegorically excluded fran the meamg of “tribunal” underSection 17, it declinesgo consider
the functions ad procedves of the Abitration’
IV.  GUPC'S MOTION TO COMPEL

Becaus the courtleclines to prmit the dscovery regiested by GPC pursuat to Sectio
1782, GUPC’smotion to @ompel URS0 respondo that disceery isdenied, as is itsequest for
travel cost sadtions agaist URS

V. CONCLUSION

For theabove-state reasonsGUPC’s moton to comgl is denied, ACP’s mdion to

intervene purgant to Fedral Rule ofCivil Procedure 24(b) iggranted, and ACP’s notion to

quash isgranted.

IT 1S SO ORDERED.

Dated: April21, 2015 %ﬂ?/‘

DONNA M. RYU
UNITED STATES MAGISTRATE JUDGE

Cangress haprogressive) broadenedhe scope 8782, it stpped shorof declaringthat any
foreign body &ercising ajudicatorypower fallswithin the purview of the statute.”).

° The partiesiso disputavhethe the Arbitration, which is keing conduted in Miami, qualifies
as“foreign orinternation within the meaning 6 Section 182. Becausthe court oncludes
that a privatearbitrationsestablished ¥ contract & not “tribunals” and herefore daot meet the
stautory requiements ofSection 17, it declinesto considewhether ararbitrationconductedn
the United Stées can evebe considesd “foreignor internatiaal.”
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