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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHELLE DE ANN COX,
Case No0.15cv-00190JSC
Plaintiff,
V. ORDER RE: PARTIES’ CROSS
MOTION SFOR SUMMARY
CAROLYN W. COLVIN, JUDGMENT
Defendant Re: Dkt. N®. 17& 18

Plaintiff Michelle De Ann Cox“Plaintiff’) seeks social security benefits for a
combination of physical and mental impairments, including: fityalgia, podtaumatic stress
disorder, depression, aadxiety. (Administrative Record (“AR34.) Pursuantto 42 U.S.C.
§ 405(g),Plaintiff filed this lawsuit for judicial review of the final decision by the Commissione}
of Social Security (“Commissioner”) denying her benefits claim. Now bedfa Court are
Plaintiff's and Defendant’s Motions for Summary Judgment. (Dkt. Nos. 17.%B®&cause the
Administrative Law Judge (“ALJ improperlyweighed the medical evideneed erred in his
credibility determinatiorof Plaintiff, the Court GRANT3IN PART Plaintiff's motion, DENIES
Defendant’s crossotion, and REMANDSor further procedings.

LEGAL STANDARD

A claimant is considered “disabled” under the Social Security Act if she mea®ts t
requirements.See42 U.S.C. § 423(d)rackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).
First, the claimant must demonstrate “an inabilitgmgage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment waithe expected to
result in death or which has lasted or can be expected to last for a continuous periodssf not I¢

than 12 months.” 42 U.S.C. § 423(d)(1)(ASecond, the impairment or impairments must be

U

Dockets.Justia.c

pm


https://dockets.justia.com/docket/california/candce/3:2015cv00190/283779/
https://docs.justia.com/cases/federal/district-courts/california/candce/3:2015cv00190/283779/22/
https://dockets.justia.com/

© 00 N o o s~ w N P

N e T o e
N~ oo o~ W N kB O

United States Distria€ourt
Northern District of California

N DN DN N N D N N DN P
0o N o o b~ W N B O O ©

severe enough that she is unable to do her previous work and cannot, based on her age, educat
and work experience “engage in any other kind of substantial gainful work whsth gxthe
national economy.” 42 U.S.C. § 423(d)(2)(A)o determine whether a claimant is disabled, an
ALJ is required to employ a fivetep sequential analysis, examining: (1) whether the claimant is
“doing substantial gainful activity”; (2) whether thiaimmant has a “severe medically determinable
physical or mental impairment” or combination of impairments that has lasted for morE2tha
months; (3) whether the impairment “meets or equals” one of the listings irgthatiens;
(4) whether, give the claimant’s “residual functional capacity,” the claimant can still do her “past
relevant work”; and (5) whether the claimant “can make an adjustment to attiet Wiolina v.
Astrue 674 F.3d 1104, 1110 (9th Cir. 201820 C.F.R. §§ 404.1520(a), 416.920(a).
ADMINISTRATIVE RECORD

Plaintiff was born on March 24, 1985AR 44.) She has suffered from anxiety since she
was a child® (AR 177) She has additional medical conditions, including fibromyalgia,
posttraumatic stress disorder, and depression. (AR Té®ugh she earned a GED, she has
never had social security qualifying earning&R 70, 151-52, 249.) Currentlylaintiff is
married andhas threehildren? (AR 214, 339

Plaintiff alleges she became disabled in January of 208R.44.) On February 3, 2012,
Plaintiff filed an application foBupplemental Security Income (S8hder titleXVI of the Social
Security Act® (AR 12, 44) The applicabn was denied initially and on reconsideratioAR (54,
71.) On August 14, 2013 hearing was held with an Aldiiring whichPlaintiff and her spouse,

James Dawsonestifiedtelephonically (AR 12,28-43) Following the hearing, the ALJ issued a

! In April 2012, Plaintiff completed a lay function report in which she emphasizedédient
anxiety and sleeping problems. (AR 17Q)77

% The record, though somewhat unclear, reflects that Plaintiff had only one son, bifocare
additional children, before she became pregnant with twiBeeAR 170 (Plaintiff cared for two
boys, presumably her son and nephew, in April 2012), 222-23 (in 2011, Plaintiff raised four
children: her son, nephew, and then-boyfriend’s two children), 249 (Plaintiff lived widoher
sister, and nephew in May 2012), 395 (Plaintiff became pregnant with twins in 2013).)

3 At the same time, Plaintiff requested that her prior claienied in July of 2011—be reopened.
(AR 45, 206.)
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written decision denying Plaintiff's application and finding that Plaintiff wasdmeabled. AR 9-
23.) Thereatfter, the Appeals Council denied review, making the ALJ’s decision fARI1-6.)
Plaintiff commenced this action for judicial review on January 14, 2015 pursuant to 42 U.S.C
8§ 405(g).

l. MEDICAL EVIDENCE

Plaintiff hasseen a variety of physicians as a result of her medical condi##ons.
discussion of the relevant medical evidence follows.

A. Medical History

Plaintiff was a regular patient at Lucerne Community Clinic from 2010 to 2013. (AR 3
71, 389-412.) Althoughdr primary care physician was Dr. Robert GardRé&intiff regularly
saw physician assistant Joseph Ge#fdR 34.)

Plaintiff had four visits with Dr. Gardner in 2010. (AR 368-71.) In Septeniber,
Gardnemoted that Plaintifhad cervical cancer approximately two and a half years ago, was a
tobacco addict, and suffered from depression, anxietypardhpsarthritis. AR 371.) In
October, he noted that although Plaintiff tested negative for rheumatoidigrgimég continued to
have multiple joint pin, a sign of fiboromyalgia. (AR 370.) Later that month, Dr. Gardner note
that Plaintiff's anxiety and depression continued, and that she wanted to see aggssichefore
trying medication. AR 369.) During her last visit in 2010, Plaintiff conteduto suffer from
fibromyalgiarelated pain but refused to take any medication other than Vicodin, which Dr.
Gardner prescribed. (AR 368.)

In early2011, Dr. Gardner prescrib&daintiff Lyrica for her severéibromyalgiapain
(AR 367.) ThereafterPlaintiff reported continued improvement in her filmyalgia symptoms,
but persistent anxiety and insomni&R(365-66.) Dr. Gardnethus prescribelaintiff Valium
for anxiety,Lexapro fordepression, Restoril for insomnia, axitorette gunto quit smoking.

(Id.) Despite hetreatment plajpPlaintiff continued to report neck pain, back pain, and trouble
sleeping. (AR 364.) In the spring, Dr. Gardner prescribed Plaintiff SavellarfGbtwmyalgia-
related pain because Lyrica was not covéngtierinsurance. (AR 363 Becausélaintiff later

reported that Savella was not as effective as Lyrica, Dr. Gardner increaskesge of Savella
3




© 00 N o o s~ w N P

N e T o e
N~ oo o~ W N kB O

United States Distria€ourt
Northern District of California

N DN DN N N D N N DN P
0o N o o b~ W N B O O ©

and prescribed her Ativan, an additional medication for her anxiety, depression, and insomnig

(AR 362) Forseveral months, Plaintiff reported improvement both in her fiboromyalgia symptd
andmood. (AR 357, 359 However, when she stopped taking her medication, her pain
symptoms returned.AR 350, 357.)

Plaintiff regularly visited Mr. Gearthroughout 2012. During her visits, Mr. Geare usual
noted that Plaintiff exhibited a pleasant affe@R (320, 322, 324, 327, 329, 331, 335, 338, 340,
342, 344, 346, 348.) In early 2Q1Mr. Geare noted that Plaintiff was experiencing back pain,
tenderness at therhbar spinepopping hipsdecreased flexion, ardkcreased extensionAR
346, 348.) Mr. Geare also noted that while Plaintiff had been attending therapy siegs®as
month, her depression was not improving because she had not been taking Lexapro asdpres
(AR 344, 346.)In March Plaintiff hada CAT scarat Sutter Lakeside Hospitaith unremarkable
results. (AR 294-99

That same month, Plaintiff visited the emergenegattmentt St. Helena Hospital and
Sutter Lakeside Hospitdhreedays in a row due to nonstop vomiting, diarrhea, nausea, fever, i
chills. (AR 227, 271) During thosevisits she reportedaily marijuana and tobacco uséAR
228, 234) The treating physician noted that Plaintiff had no tenderness, a normal fange o
motion, and normal alignment in her back. (AR 230, 235.) In addition, the physician noted tf
Plaintiff had normal strength, no tenderness, no swelling, and no deformity in her musculosk
region (AR 230, 271.) According to the physician, Pldfntias alert and fully orientedhad
normal motor and normal speech, was cooperative, and displayed appropriate mood and aff
(AR 230, 235, 271.)

Plaintiff returned to see Mr. Geare through the summer of 2012. During one of tgr vig
Plaintiff repoted panic attacks, insomnia, depression, and multiple joint pains. (AR 338
According toMr. Geare Plaintiff appeared “agitated and anxiousAR(335) Mr. Geare also
notedthat Plaintiff was homeless at that time, living in a motel withtlwerboys(presumably her
son and nephew), and had difficulty taking her medication as prescribed. (AR 335, .8&8.
that summerMr. Geare noted that Plaintiff was “[d]oing better on Seroquel XR and L¥hbaa

had beerout of both for a few days. (AR 331SubsequenthyRlaintiff reported worsened
4
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fibromyalgia symptoms including insomnia, muscle and joint pain, and depression; however,
Plaintiff was not taking Lyrica as prescribleecause she was having difficuttigtaining it

through her insurancgAR 322, 324, 32 During another visit in the fall, Mr. Geare similarly
noted that Plaintiff was not taking other medications as prescribed. (AR 320.)

Plaintiff continued seeing Mr. Geare in 2018.March, Mr. Geare noted th&aintiff was
pregnant wth twins. (AR 395.) Prior to confirmation of pregnancy, Plaintiff was taking Ativan
and Valium for her anxiety, and Lexapro and Lithium Carbonate for her depressiorR90AR
Although Mr. Geare had also prescrild@dintiff Lyrica for herfiboromyalgia, her insurance
denied coverage of the medicatiofAR 392) Once pregnant, Mr. Geare toBkaintiff off Lyrica
and prescribed her Seroquel for her bipolar disorder. (AR 398 Gearesubsequently altered
Plaintiff's treatment plan twice: first taking her off all medications except fordbet@and
Lexapro, and then exclusively prescribing Busiprone for her anxiety and Wiellfauther
depression. (AR 395, 400NIr. Geare noted thahe change in Plaintiff's treatment plaad
increased heiibromyalgia symptomscaused her tehowevidence of distress, exacerbated her
insomnia, and caused her to have “severe bipolar episodes.” (AR 395, 400\d0&)heless
Plaintiff indicatedthatshe did not want to try any further medicatioAR(403)

B. Medical Evaluations

In addition to routine and emergency medical visits, Plaintiff underwentadever
examinations to determine her functional capacity in support of her applicatidisdhlity
benefits. Below is a summary of these evaluations.

1. Examining Psychiatrist Dr. Mandelbaum

Psychiatrist Daniel Mandelbaum performedeaaluation of Plaintifat the request of the
Agency on June 7, 20"1L(AR 220.) In performing the evaluation, Dr. Mandelbaum reviewed 1
medical notes from Lucerne Community Clinic between October 2010 and April 2011. (AR 2
Both the medical notes and Plaintiff herself indicated that she suffersibmmmfalgia and

depressin. (d.) Plaintiff, however, did note that she feels less depressed when she takes

* Dr. Mandelbaum’s evaluation was origityasubmitted in support of Plaintiff's prior claim in
2011, which, as mentioned above, Plaintiff requested the Agency to re@dge6.§
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Lexapro. (AR 222.) Plaintiff also shared that she suffers from posttrauntnasis disorder and
anxietydue to troubling instances throughout her childhood, such as seeing her mother overg
on methamphetamine and being sexually molested by her uidtle Plaintiff admitted prior
methamphetamine abuse, but indicated that she had been sober for rangAR221) Dr.
Mandelbaum diagnosed Plaiifitivith amphetamine dependence in sustained full remission
depressive disorder, posttraumatic stress disorder, and psychblagiors affecting physical
condition. (AR 2249 According to Dr. Mandelbaun®laintiff wasalert and orientedisplayed
no evidence of thought blocking, and was able to subtract serial threes from 20. (AR 223
However, Dr. Mandelbaum noted that Plaintiff teared up while discussing heapastred
anxious, and had some problems with concentration. (AR 223E#4Mandelbaum thus
concluded that, although Plaintiff indicated that she cooked, cleaned, and grocerylsbofme
children(her son, nephew, and then-boyfriend’s two children), her ability to carry out most wd
functions would be moderately or moderately to markedly impaideld. I particular, Dr.
Mandelbaum noted that Plaintiff would likely have difficulty interacting wité public, working
under pressure, and concentrating. (AR 224.)

2. Therapists Mr. Bigelman and Ms. Johnson

On October 13, 2010, Plaintiff's treating physician Dr. Gardner referreuqitifl&o
licensed social workddorm Bigelmanandcertified social workeDeborah Johnsoior
psychotherapy. (AR 24P Although Plaintiff attended psychatapy sessions to address her
anxiety and depressidar several years, neither Mr. Bigelmaar Ms. Johnson provided
treatment notes. Instead, they wrote a letter to the Agency in support of Papplication for
disability benefits on May 8, 2012 and again on July 5, 2013. (AR 242, 413.) In their May 2(
letter, Plaintiff's therapistfound that she had “marked difficulty in the areas of social,
occupational and collegiate functioning AR 242) They also noted Plaintiff's difficulties in the
“areas of interpersonal relationships, ability to trust othersgesédfem/confidence, amaxiety in
stressful situations.” AR 242-43.) For these reasons, they found that Plaintiff had neither besg
successful in completing college nor obtaining gainful employment. (AR 24ough

Plaintiff's therapists wrote their second letter appmtedely one year later, it wadentical to their
6
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May 2012 letterthe only difference being their statement that Plaintiff was pregnant with twins

and thus was not taking medication for her depression. (AR 414.)

3. Examining Psychologist Dr. Cushman

Dr. Philip Cushman performed a comprehensive psychological evaluation at the oéque
the Agency in May 2012.AR 245.) Before talking to Plaintiff, Dr. Cushman reviewed Dr.
Mandelbaum’s psychiatric evaluatiamda two-page medical progress noterh Mr. Geae. AR
247.) In addition to talking about her social history, Plaintiff told Dr. Cushman about her
activitiesof daily living. (AR 249-50, 253 Plaintiff indicated that she spends most of her time
home washing dishes, preparing meals, and performing other household choresloamdngsr
son. (AR 250, 252 Regarding her physical and mental status, Plaintiff reportedhénat
medication and counseling sessions were helpful for her depression and arhletyjiendin
washelpfulfor herphyscal pain. AR 250-51) However, she noted that Savella was not helpfu
with her fibromyalgia pain. (AR 250.) She and Dr. Cushman also discussed her history of d
abuse, including her regulase of methamphetaming wtil two yearsprior. (AR 249.)
According to Dr. Cushman, Plaintiff had a normal gait, was fully oriented, and agpeddly
anxious and guarded. (AR 251-52.) Dr. Cushman diagnosed Plaintifblyigical and sexual
abuse and neglect of child, posttraumatic stress disorder, current cannabis riegerataabis-
induced anxiety disorder, amphetamine dependence in partial remission, cuoieait alc
dependence, alcohol-induced mood disorder, major depressive disorder, pain disorder, and
borderline personality disorder. (AR 252:6r. Cushman concluded that Plaintiff was capabld
of both managing her own funds and performing simple and repetitive tasks, but would have
difficulty with the following: attending work regularly, working a normal workday or workweek
dealing with workplace stressors, and getting along with the pul#iiR.263)

4. Non-Examining Medical and Psychological Consultants

At the reconsideration level, a medicahsultan{Dr. Estrin)and psychological consultant
(Dr. Jacobson) evaluated Plaintiff on behalf of the Agen&R %6-71.) Neither Dr. Estrin nor
Dr. Jacobson examined Plaintiff; instettey reviewedertain unspecifiechedical records. AR

62-66) Regarding Plaintiff's physical impairment3r. Estrin concluded that ne weresevere.
7
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(AR 64.) In ternms of Plaintiff's psychological impairmentSy. Jacobson founthat Plaintiff was
able to perform simple tasksnaintain regular attendana@aintain concentration, persistence,
and pace for two hour periods; adapt to routine changesntndct with cavorkers (AR 64,
69.) However, Dr. Jacobson also fouhdt Plaintiffwas moderatg limited in her ability to:
understand ancemember detailed instructioregrry out detailed instructions; maintaitiention
and concentration for extended perigastform activities within a schedule, maintain regular
attendance, and be punctual within customary toleranoegplee a normal workday and
workweek without interruptions from psychologically based symptoms and perfarcoasistent
pace without an unreasonable number and length of rest periods; interact appyroptiatee
public; and respond appropriately to changes in the work setéti®6&69.) In reaching these
conclusions, Dr. Jacobson gave the greatest weight to Dr. Cushman’s ophfib67.§

5. Treating Physician Dr. Gardner

Dr. Gardner, Plaintiff’s treating physician from Lucerne Community Clicoenpleted a
“Fibromyalgia Medical Source Statement” foon March 4, 2013. (AR 384 heformis a
checkthe-box report and provides an opportunity for brief comments, which Dr. Gardner prov
throughout. Dr. Gardneaoncluded that Plaintiff met the American College of Rheumatology
criteria for fibromyalgiaandexhibitedalmost every symptorof the condition, including, for
example:over 20 tender points, hypersensitivity to touch, fatigue, chronic widespread pam, sl
disturbance, joint stiffness, and muscle spasias) Dr. Gardner also noted that Plaintiff
experienced sharp pain in all parts of her body ancctiaiging weather, fatigue,
movement/overuse, cold, hormonal changes, stress, sleep problems, and static position
precipitated her pain(AR 385.) Regarding exertional limitations, Dr. Gardner noted the
following: Plaintiff couldwalk two city blocks without rest or severe gasit 1015 minutes;
stand 10-15 minutesjt and stantivalk about two hoursr aneighthour workday;and
occasonally lift less than 10 pounds. (AR 385:B&Vith respect to postural limitations, Dr.
Gardner determined that Plaintiff couwddly rarely crouch/squat and climb stairs, and could nev
twist, stoop, or climb ladders. (AR 386.) Dr. Gardner further indicated that Rlaiatifd need

to take a 20 minute unscheduled break every hour and would miss more than four days of w
8
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per nonth. (AR 385-86.)
. PLAINTIFF'S ALJ HEARING

On August 14, 201 R laintiff appeared at her hearing before ALJ David R. Mazzi (“the
ALJ") via videotelephone conference (AR 30.) Only Plaintiff and her spouse testifiedAR
29)

A. Plaintiff's Testimony

Plantiff has suffered from anxiety and sleeping probléanghe majority of her life (AR
35, 37) Even when she takes medication for theseditions, she feels anxious and has
nightmares (AR 37-38) Indeed Plaintiff stresses out easiysometimedecause of certain
smells—and has nightmares most night&R(35, 37.) AlthoughPlaintiff also suffers from
depression, her mood has improved with the help of medication and thef&$3,(35.) Due to
hermedical conditions, Plaintiff often loses her temper and wakes up feeling shesfredR
37-38) She therefore does not believe she could work eight hours aAly37()

In addition, Plaintiff has physical medical conditions, including fiboromyaigrach
causs pain in her neck, back, knees, arms, and haWd®.39.) As a result, she has trouble
sitting and standing. (AR 39-40.) Plaintiff takes medication to dull the pain, but skespref
to. (AR 39)

Plaintiff was pregnant at the time of her hearinr§R @1) During her pregnancy,|&ntiff
did not takemedicatia for fibromyalgia. (AR 33) She continued to take medication for anxiety
and depression, but switched types of medicatitoh) (

AlthoughPlaintiff did not testify tcher activities of daily living, she discussed them in a

statement and a function report she submiteddrie her hearing. AR 170-77, 211-14.) In those

® Although the hearing transcript indicates that Plaintiff appeared via tédigmhone conference,
several other pages in the administrative record refer to Plaintiff sngeznly as a telephone
conference. See, e.g. AR 31, 112.) Notwithstanding this discrepancy, it is clear that the ALJ
excused Plaintiff’'s personal appearance and she testified from her regressméfice in
Lakeport, CA because of the distance between her residence in Clearlake, CA @ffccéhof
Disability Adjudication and Review in San Rafael, CAR(12 31, 206.)

® In her function report, Plaintiff seems to attribute her anxiety and insomtfia tirug addiction
and sexual molestation she was exposed to at a young age. (AR 211.)

9
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documents, Plaintiff reported that she has difficulty performing household cherde her
fiboromydgia. (AR 211) Neverthelesssheis able tgprepare mealgut her son and nephew to
bed, do laundry, and wash dishes. (AR 170, 172, 214.)

B. Spouse’s Testimon¥

At the time of his testimony, Mr. Dawson had known Plaintiff for at least twesJegkR
41.) Mr. Dawson reportethat Plaintiff has constant anxiety attacks, even when she takes her
medication. (AR 40-41.) During these attacks she screaswings, and kicks. AR 40.) Because
her “triggers are like a roll of dice,” Mr. Dawson constantly has to be on his gusiRd4(41.)

C. ALJ’s Findings

On September 25, 2013 ALJperformed the fivestep disability analysis arfdund
Plaintiff not disabledinder Section 1614(a)(3)(A) of the Social Security A&R (2-23.) At the
first step, the ALJound that Plaintiff had not engaged in substantial gainful actfigrher
application date of February 13, 2012R(14.) At the second step, the ALJ found that Plaintiff
had the following severe impairments: fibromyalgia, bipolar disorder, posttriaustrass
disorder, generalized anxiety disorder, and borderline personality disofdR14(15.)

At the third step, the ALJ found that Plaintiff did not have an impairment or a combinat
of impairments that met or equaled the severity of the listed impairme2@sGrF.R. Part 404,
Subpart P, Appendix 1.AR 1516.) The ALJ considered both Plaintiffisental and physical
impairments. Ifl.) Regarding Plaintiff's mental impairments, the ALJ considered the foltpwin
listings: 12.04 (Affective Disorders), 12.06 (Anxiety-Related Disorders), and 12e08o(rlity
Disorders). AR 15) The ALJ found Plaintiff mildly limited in daily living activities, citing her
independence with persalrcare, grocery shopping, preparing meals, and caring for her son ar

nephew, even though she needed reminders to take her medication and encouragementeo (¢

" In April 2012, Plaintiff's sister, Lynda-Nicole Swenney, submitted a lagtion report that
contained similamformation as irPlaintiff's and helspouse’s testimony. (AR 181-38

8 Mr. Dawson also submitted a statement, which was consistent with his testiméh@14)

Because his statement is not dated, however, and there is no other informationgegandi
marriage, it is not possible tietermine when he married Plaintiff.
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housework. If.) The ALJ found that Plaintiff was moderately limited in social functioning,
noting that although Plaintifs often irritable, she married Mr. Dawson after her alleged onset
date and regularly socializedd.] Lastly, the ALJ found that Plaintiff had mild to moderate
difficulties with concentration, persistence, or pace and had experienced no £pisode
decompensation. AR 15-16.) With respect to Plaintiff's physical impairments, the ALJ found
that no listed impairment corresponded with fiboromyafgid, in any event, neither the record no
any medical source supported a finding that Plainfiiffisomyalgia medically equaled a listed
impairment in accordance with Social Security Ruling (“SSR*2f2 AR 16.)

At the fourth step, the ALJ found that Plaintiff had no past relevant work, but nonethel
retained the Residual Functional Capacity (“RFC”) to perform at least lightamal was able to
sustain simple, repetitive, tasks, equating to unskilled work with occasional publactidn.

(AR 17, 22) While the ALJ found that Plaintiff’'s medically determinable impairments could
reasonably bexpected to cause some of her alleged symptoms, her testimony about thetyjntq
persistence, and limiting effects” of her symptoms was not entirely credfie17.)

Regarding Plaintiff's mental impairments, the ALJ found that the objective meecmall
did not support Plaintiff's disability claims because Plaintiff “generallyldisga essentially
unremarkable findings on mental status examinatiorld.) He gave significant weight to an
unnamed state agency psychologist’s opinion (presumably Dr. Jacoldserds)se that
psychologist “reviewed substantial portions of the medical evidenédr’20.) He gave little
weight to Mr. Bigelman’s and Ms. Johnson’s assessment because, as thenayistse hot

“medically acceptable sources” and thessessment was “inconsistent with the balance of med

evidence.? (1d.) Similarly, the ALJ gave little weight to Dr. Mandelbaum’s assessment and Dfr.

Cushman’s assessment, crediting only Dr. Cushman’s finding that Plaintiff catddpsimple,
repettive, tasks. AR 21)

As for Plaintiff's physical impairm@ts, the ALJ gave little weight to Dr. Gardner’s

° The ALJ also gave little weight to the opinion of an unnamed state agency psjstaiche
initial level, but Plaintiff does not dispute the ALJ’s decision to do 8& Z0.)

11

2SS

dNSi

cal

-




United States Distria€ourt
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

assessment given its inconsistency with Mr. Geare’s treatment plan and fRlgiasitive
response to treatmenis.(Id.) The ALJ further discidited Dr. Gardner’s opinion because it was
inconsistent with the medical record as a whole and Dr. Gardner mistakentlfiede'over 20”
fibromyalgia tender points even though the American College of Rheumatology aattgesvie
only 18 tender points.AR 22.)

With respect to Plaintif§ own testimony, the ALJ found that Plaintiff's allegations of
disabling symptoms and wogkeclusive limitations were inconsistent with the medical record g
a whole. (AR 19)) For instance, Plaintiff complainedwbrsening symptoms while at the same
time refusing or forgetting to take her prescribed medications “despitekieowledgement of
benefit from such” medicationsAR 18) In addition, the ALJ discredited Plaintiff's testimony
because of her inconsistestatements regarding her past substance abuse and her ability to
perform daily activities such as grocery shopping, preparing meals, anchpegdrousehold
chores. AR 19)

Regarding third partyestimony the ALJgave little weight to the opinions Blaintiff’s
spouse and sisterAR 20.) The ALJ was not persuaded by Plaintiff's spouse because his
testimonyregarding Plaintiff's dayo-day activities vasmore limiting than those reported by
Plaintiff. (Id.) Similarly, the ALJ foundPlaintiff's sistefs statementsnly partially credible
becauseheywere largely similar to Plaintiff’'s. 1d.)

At the fifth step, the ALJoundthat there were jobs that existed in significant numbers i
the national economy that Plaintiff could perforrAR(22) Although Plaintiff had nonexertional
limitations—given that she was limited to occasional public interaction and simple, repetitive,
tasks—the ALJ concluded that these limitations “have little effect on the light unskilled
occupational base,” of which Plaintiff could meet the basic demaad&23) Therefore, the

ALJ found that Plaintiff was not disabledd.{

19The ALJ similarly gave little weight to the opinions of unnamed state agensicjams at the
initial and reconsideration levels, but, as mentioned above, Plaintiff does not disputd’the A
decision to do so.AR 22)
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STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), the Court has authority to review an ALJ’s decision tg
deny benefits. When exercising this authority, however, the “Social Se8dntinistrations
disability determination should be upheld unless it contains legal error or is not sdfgorte
substantial evidence.Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2008ge alscAndrews v.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1998)agallanes v. Bower881 F.2d 747, 750 (9th Cir.
1989) The Ninth Circuit defines substantial evidence as “such relevant evidence asableaso
mind might accept as adequate to support a conclusion”; it is “more tin@ne scintilla, but may
be less than a preponderanc#blina, 674 F.3d at 1110-11 (internal citations and quotation
marks omitted)Andrews 53 F.3d at 1039. To determine whether the’&técision is supported
by substantial evidence, the reviewirauad “must consider the entire record as a whole and mal
not affirm simply by isolating a specific quantum of supporting evidenedl'v. Astrug 698
F.3d 1153, 1159 (9th Cir. 201@nternal citations and quotation marks omittesdde also
Andrews 53 F.3d at 1039 (“To determine whether substantial evidence supports tise ALJ’
decision, we review the administrative record as a whole, weighing both thacavitiat supports
and hat which detracts from the Alslconclusion.”).

Determinations of credibility, resolution of conflicts in medical testimamgl all other
ambiguities are roles reserved for the AlSke Andrew$3 F.3d at 1039Magallanes 881 F.2d
at 750 “The ALJs findings will be upheld if supported by inferences reasonably drawn frem t
record.” Tommasetti v. Astry®33 F.3d 1035, 1038 (9th Cir. 20@8)ternal citations and
guotation marks omitted}ee alsdBatson v. Comm,r359 F.3d 1190, 1198 (9th Cir. 2004)
(“When the evidence before the ALJ is subject to more than one ratiter@retation, we must
defer to the AL® conclusion.”). “The court may not engage in second-guessimgrimasetfi
533 F.3d at 1039. “It is immaterial that the evidence would support a finding contrary to that
reached by th€ommissioner; the Commissier's determination as to a factual matter will stand
if supported by substantial evidence because it is the Commissioner’s job, not the, Gourt’
resolve conflicts in the evidenceBertrand v. AstrueNo. 08-€V-00147-BAK, 2009 WL

3112321, at *4 (E.D. Cal. Sept. 23, 2009).
13
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DISCUSSION
On appeal, Plaintiff contends that the ALJ: €ined in finding that Plaintiff dichot equal a
listing due tofibromyalgiaat step threg(2) erred in determining Plaintiff’'s RF&t step fourand
(3) failed to meetis burden at step five. As discussed in detail below, the Court concludes that
the ALJ erred at the fourth step, and thus does not consider Plaintiff's argunazdimgdghe
ALJ’s burden at the fifth step.
l. STEP THREE: THE ALJ’ S REJECTION OF A LISTING FOR FIBROMYALGIA

Plaintiff argueghat the ALJ erreat the third step bfinding thather fiboromyalgia,
separately or in combination with other impairments, didmedicallyequal a listing.“If a
claimant has an impairment or combination of impairmentsntiets or equals a condition
outlined in the Listing of Impairments,then the claimant is presumed disabled at step three, and
the ALJ need not make any specific finding as to his or her ability to perfotmepasant work
or any other jobs.Lewis v Apfe| 236 F.3d 503, 512 (9th Cir. 20Q)ting 20 C.F.R.

8 404.1520(d)). The claimant, that is Plaintiff, bears the burden of proving that shed#tisfi
listing. Burch v. Barnhart400 F.3d 676, 683 (9th Cir. 2005).

A claimant, however, cannateeta listing due solely to her fibromyalgia because
fibromyalgia is not a listed impairmeng&SR 122p, 2012 WL 3104869, at *6 (July 25, 201 At
step three, therefore, the ALJ determines whetherl@nmant’sfibromyalgig separately or in
combination with other impairmentsiedicallyequalsa listing. Id. “To equala listed
impairment, a claimant must establish symptosigns and laboratory findingd leastequal in
severity and duratioto the characteristics of alegant listed impairment, or, if a claimasit’
impairment iotlisted, then to the listed impairment most ltke claimant’s impairmerit
Tacketf 180 F.3d at 1099 (internal quotations omitted) (emphasis in original); 20 C.F.R.

8 404.1526.

Here, the ALJ addressed the releVtings forPlaintiff’'s severanental impairments,
including 12.04 (Affective Disorders), 12.06 (Anxiety-Related Disorders), and 12.0®(Bkis
Disorders)and found that the required criteriasnot satisfied. AR 14-16.) Plaintiff argues that

in doing sothe ALJ failal to consider her fibromyalgia; in other wordle insists thdiecause
14
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the ALJ foundcherfibromyalgia to be a severe impairment at step two, he was required to
specifically address it at step three alongside Plaintiff's severe nrapi@iments.Plaintiff,
however, does not specifically identify which particular listing she bediéner impairments
satisfied or how her condition is of medical equivalency.

At the administrative level, Plaifiticontended that she “may not meet or equal any
listing.” (AR 208) Similarly, Plaintiff's Motion for Summary Judgmeneitheridentifiesthe
particular listing she beliegder impairment equalsioroffers anyanalysis that purports to
compare her catition to that describeth a particular listing Ratherthe motionmerelyargues
thatPlaintiff hasa medically determinable impairment of fibromyalgiaPlaintiff nevertheless
contends that the ALJ erred in finding that she did not equal a listing due to her filgamyal

Because Plaintiff does not point to any listing, address the standards forgriksti
listing, or cite to any evidence in the record to support a findiagdie satisfiethat listing, she
has not shown that the ALJ’s alleged error affected her substantial rigesitted in prejudice.
SeelLudwigv. Astrue 681 F.3d 1047, 1054 (9th Cir. 2012) (“The burden is on the party claimin
error to demonstrate not only the error, but also that it affected [her] ‘subbtagttts,” which is
to say, not merely [her] procedural rightssge also Kennerson v. ColyMo. ED CV 14-01290-
DFM, 2015 WL 3930167, at *2 (C.D. Cal. June 25, 2Qt®nying reversal or remd based on
the ALJ’s alleged error to consider Listing 14.09D because the plaintiff di®ongiare her
condition to that described in the listing, and thus did not satisfy her burden of showing that t
alleged error affected her substantial righi&gcordingly,the ALJ’s decision at step three was
not in error. Seekrickson v. ColvinNo. 2:13€v-1061-EFB, 2014 WL 4925256, at *3 (E.D. Cal
Sept. 30, 2014) (finding that the ALJ did not erstap thredoecause the plaintiff neither

1 plaintiff conflates steps twand three of the fivestep sequential analysis. Plaintiff relies on th
1990 and 2010 guidelines set forth in SSR 12-2p to argue that the ALJ mistakenly applied or
1990 guidelines to conclude that Plaintiff's fiboromyalgia did not medicallyleglisted
impairment. The guidelines Plaintiff relies on, however, are only relevame #lt)’s
determination at step two: whether Plaintiff has a medically determinable impairiment o
fibromyalgia. SSR 122p, 2012 WL 3104869, at *2-*3, *5. Using the 1990 guidelines, the ALJ
concluded that Plaintiff has a medically determinable impairment of fiboromyalgi 14, 18.)
In contrast, the discussion here focuses on the ALJ’s determination at stehather
Plaintiff's fibromyalgia medically equals a listed impairme8eeSSR 122p, 2012 WL 3104869,
at *6.
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identified the partular listing she believed her fibromyalgia medically equaled nor combared
condition to hat described in the listings)

Il STEP FOUR: THE ALJ'S RFC DETERM INATION

The “MedicatVocational Guidelines” of the Social Security regulations define RFC as
“the maximum degree to which the individual retains the capacity for sustairfechpaice of the
physicatmental requirements of jobs.” 20 C.F.R. pt. 404, subpt. P, app. 2, 8 200106
essentially a determination of what the claimant can still do despite her physo#d] and other
limitations. See20 C.F.R. § 404.1545(a}In determining a claimant’'s RFC, an ALJ must
consider all relevant evidence in the record, inelgdnter alia, medical recorgl lay evidence,
and the effects of symptoms, including pain, that are reasonably attributed to allyedic
determinable impairment.Robbins v. Soc. Sec. Admi66 F.3d 880, 883 (9th Cir. 2006)
(internal citations anquotation marks omitted0 C.F.R. 88 404.1545(a)(3), 416.945(a)(3).

The ALJ found that Plaintiff had the RFC terform at least light work and wable to
sustain simple, repetitive, tasks, equating to unskilled work with occasional pubdactidn.
(AR 17.) In doing so, Plaintiff argues that the ALJ (1) erred in his cormgideof the medical
evidence, and (2) failed to provide a sufficient basis to discredit Plaintiiff$iar spouse’s
testimony.

A. The ALJ's Consideration of the Medical Evidence

Plaintiff challenges two aspects of theJ’s consideration of the medical evidenttes
ALJ’s alleged(1) failureto properly develop the recoathd(2) errorin evaluating the medical
opinions in the record.

1. The Standard for Weighing Medical Evidence

As a threshold matter, the ALJ must consider all medical opinion eviddimecemasetti
533 F.3d at 1041 (citing 20 C.F.R. § 404.1527(b)). However, the Ninth Circuit has “developsd
standards that guide [its] analysis of an ALJ’s weighing of medicdéaee.” Ryan v. Comm’r of
Soc. Se¢528 F.3d 1194, 1198 (9th Cir. 200&).reviewing court must “distinguish among the
opinions of three types of physicians: (1) those who treat the claimanin@rphysicians);

(2) those who examine but do not treat the claimant (examining physicians); amusvho
16
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neither examine nor treat the claimant (nonexamining physiciahsyter v. Chater81 F.3d 821,

830 (9th Cir. 1995). Each type of opinion is accorded a different level of deference: “tlmopini

of a treating physician is . . . entitled to greater weight than that of anremgrphysician, [and]
the opinion of an examining physician is entitled to greater weight than that ofexamming
physician.” Garrisonv. Colvin 759 F.3d 995, 1012 (9th Cir. 2014}ourts affordreating
physicians’medical opinions superior weight because these physicians are in a betien posit
know plaintiffs as individuals, and because the continuity of their treatmerdvagptheir ability
to understand and assess an individual's medical conc8agsEmbrey v. Bowed49 F.2d 418,
421-22 (9th Cir. 1988). Thus, if a treating physician’s opinion is not contradicted by another
doctor, it may be rejected only for “clear and convincing” reasons supporsadigntial
evidence.See Ryan528 F.3d at 1198. The ALJ should assign “controlling weight” to a treating
doctor’s opinion where medically approved diagnostic techniques support the opinion and it is
consistent with other substantial eviden&=e20 C.F.R. § 404.1527(d)(2prn, 495 F.3dcat 623-
33.

To determine which medical opinion should control, an ALJ looks to factors including the
length of the treatment relationship, frequency of examination, nature and exteatroent
relationship, consistency of opinion, evidence supporting the opinion, and the doctor’s
specialization.See20 C.F.R. § 404.1527(d)(ZH(6). If the ALJ rejects a treating or examining
doctor’s opinion that is contradicted by another dod¢tenmust provide specific, legitimate
reasons based on substantial evidence in the re€e@/alentine v. Comm’r of Soc. Sec. Admin,
574 F.3d 685, 692 (9th Cir. 2009)The ALJ can meet this burden by setting out a detailed and
thorough summary of the facts and conflicting medical evieestatingis interpretation thereof,
and making findings."Cotton v. Bowen799 F.2d 1403, 1407 (9th Cir. 1986). In contrast,
“[wlhen an ALJ does not explicitly reject a medical opinion or set forth gpdeditimate reasons
for crediting one radicalopinion over anothehe errs.In other words, an ALJ errs whér
rejects a medical opinion or assigns it little weight while doing nothing more thamigyiio
asserting without explanation that another medical opinion is more persuasiveciamg it

with boilerplate language that fails to offer a substantive bashEdaonclusion.”Garrison, 759
17
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F.3d at 1012-18internal citation omitted).

Notably, “[i]f the ALJ thought he needed to know [more about] the basis of [the doctor
opinions in order to evaluate them, he ha[s] a duty to conduct an appropriate inquiry, fpleexa
by subpoenaing the physician[ ] or submitting further questions to [hiBrhblen v. ChateB0
F.3d 1273, 1288 (9th Cir. 1996).

2. Analysis

a. The ALJ Was Not Required to Further Develop the Record

Plaintiff first contends that the ALJ erred by rejecting Dr. Gardner’s opi@garding
Plaintiff's physical limitationsvithout contacting him for further explanation.

When an ALJ determines that there is insufficient support in the record to make a
determination regarding whether a claimant is disabled, regulations imdaseafurther

inquiry. Specifically, Social Security reguilahs provide in relevant part:

Recontacting medical sources. When the evidence we receive from
your treating physician or psychologist or other medical source is
inadequatefor us to determine whether you are disabled, we will
need additional information to reach a determination or a decision.
To obtain the information, we will take the following actions.

(1) We will first recontactour treating physician or psychologist or
other medical source to determine whether the additional
information we need is readily available. We will seek additional
evidence or clarification from your medical source when the report
from your medical sawe contains @onflict or ambiguitythat must

be resolved, the report does not contain all the necessary

information, or does not appear to be based on medically acceptable
clinical and laboratory diagnostic techniques.

20 C.F.R. 8§ 416.912(¢¢mphasis atkd). “The evidentiary standard [set forth in this regulation]
calls on the Commissioner to recontact a claimant’s treating doctors if the hesflieace is
inadequatdor the ALJ to determine disability.Madrigal v. AstrueNo. C 09-04608 RS, 2011
WL 765683, at *7 (N.D. Cal. Feb. 25, 201&mphasis in originalsee alsdBayliss v. Barnhart
427 F.3d 1211, 1217 (9th Cir. 2005) (“An ALJ is required to recontact a doctor only if the dog
report is ambiguous or insufficient for the ALJ to make a disability detetimm3. In contrast,
the duty to recontact is not triggered where the medical record as a wholassnfficient
evidence for the ALJ to makedisability determination, notwithstanding that the treating

physician’s opinion may lack suppoieeMadrigal, 2011 WL 765683, at *{‘Here, with
18

S|

m

tor’s




United States Distria€ourt
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

support in the record, the ALJ found the evidence was adequate to make a determegatiding
[the plantiff's] disability. There is nothing that indicates otherwiggccordingly, the ALJ did not
have a duty to recontact [the treating physiciansExter v. AstrueNo. CV 09-7910-JEM, 2010
WL 5348610, at *5 (C.D. Cal. Dec. 21, 2010) (holding that the ALJ had no duty to recontact &
treating physician when “[tlhe ALJ found [the treating physician’s] opinias lacking in clinical
support, but he did not find that the record as a whole was inadequate ta d=mision” as to the
plaintiff's disability).

Here, here is no indication in the ALJ’s written opinion or in the transcript that he denig
Plaintiff benefits based on his belief that the record was inadequate or ambigusts.
Plaintiff's record is replete with treatment notes, consultativeneation reports, the state agenc
assessment, and lay statements and testimony. Indeed, the ALJ stateslrdaird wa%airly
extensive”several times during Plaintiff's hearimgnd did not suggest that his conclusions were
based on an absence ofdance (AR 32 34, 35.) Second, the Alalsodid not suggest thahe
treating physician’s opiniowasambiguous or vague such that it trigeptthe recontact
requirement Rather the ALJ found thaDr. Gardner’'sopinion was not supported by his
treatment recordswhich indicated conservative treatment, effective response to medication,
relatively normal physical examination findirggind the medical record as a whol&R(21-22.)
The ALJ rejected Dr. Gardner’s opinion because it wasugported by the medical evidence as
whole, not because Dr. Gardner’s opinion was in some way unclearthiaudd,Jhad no duty to
recontact Dr. Gardner under Section 416.912(e).

b. The ALJ’s Evaluation of the Medical Opinions

Plaintiff next contends thahe ALJ erred by according little or no weighta Gardner’s,
Dr. Mandelbaum’s, Dr. Cushman'’s, and Plaintiff’'s therapists’ opiniand,instead giving greater
weight to the opinion of an unnamed state agency psychological consultant (presbmably
Jacobson) Plaintiff alleges that as a result the ALJ overstated PlainaHilties in formulating
herRFC. The Court addresses each medical opinion in turn and concludes that the ALJ
improperly weighedr. Gardner’s, Dr. Mandelbaum’s, Dr. Cushman’s, and Dr. Jacobson’s
opinions.
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i Treating Physician Dr. Gardner

Dr. Gardnediagnosed Plaintiff with fiboromyalgia due to her 20 tender points,
hypersensitivity to touch, fatigue, chronic widespread pain, sleep disturbaintstiffness, and
muscle spasms. AR 384.) He concluded that Plaintiff would need to take a 20 minute
unscheduled break every hour and would miss more than four days of work per month. (AR
86.)

The ALJ gave little weight to Dr. Gardner’s opinion for two reasons: first, that Dr
Gardner’s conclusions were unsupported by his treatment records, and second, thatthey we
unsupported by the medical record as a whodR 21) Because the ALJ did not cite a
contradicting medical opinion, his reasons for rejecting Dr. Gardner’s opiniorbeattar and
convincing. See Ryan528 F.3d at 1198. They are not.

The ALJ found that Dr. Gardner’s opinion did not have support in his treatment record
because theecordsindicated conservative treatment, effective response to medication, and
relatively normal physical examination findintfs(AR 21) While thismay constitute a clear and
convincing reason for rejecting a medical opinion, before rejecting a aheginion an ALJ must
do more than merely “identify conflicting evidenceCompae Bayliss 427 F.3d at 121¢holding
that contradictions between a physician’s opinion and that physician’s owndrgatotes was a
clear and convincing reasomjith Long v. ColvinNo. 13CV-05716-SI, 2015 WL 971198, at *6
(N.D. Cal. Mar. 3, 2015{requiring ALJ to “provide [his] interpretation [of the conflicting
evidence], and explain why [his] interpretation, rather than the . . . physician’s|gfevahus,
the ALJ’s reasoning is unpersuasive becaudailesl to specifically identify evidenasf
Plaintiff's conservative treatment, positive response to treatment, and ukadheghysical

examination findingd® See Long2015 WL 971198, at *6What is more, the ALJ failed to

12 The ALJ stated that Dr. Gardner’s opinion was inconsistent with “Mr. Geagatsrtent plan.”
(AR 21) Given that Dr. Gardner and Mr. Geare both saw Plaintiff and prescribed hertroadicg
between 2010 and 2013, the Court refers to the treatment plan as Dr. Gardner’s and aredyze
an internal, rather than external, inconsisten8eefR 352-55.)

13 Although the Commissioner cites to evidence of Plaintiff's conservative tregtpusitive
response to treatment, and unremarkable physical examination findings, then@pgudnsider
only the factual assertions in the ALJ’s opiniddray v. Comm’r of Soc. Sec. Admib4 F.3d
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explain why Plaintiff's treatment plan, response to it, and physicahination findings
contradicted Dr. Gardner’s opinion that Plaintiff would regularly miss work due to her
fibromyalgia. He therefore erred in finding Dr. Gardner’s opinion internally inconsistent oa thg
bases.See id.

The ALJalsofound Dr. Gardner’s opinion internally inconsistent because Dr. Gardner
noted that Plaintiff had “‘over 20’ fibromyalgia tender points” even though “the AaeiCollege
of Rheumatology acknowledges the presence of only 18 tender point sh&s22(citing SSR
12-2p).) While it is true that fibromyalgia requires only 11 out of 18 tender points under the 1

criteria, some physicians might consider more than 18 tender p8ie¢s.e.g Anderson v.

Comm’r of Soc. Sec. AdmiNo. SACV 11-01820 AJW, 2013 WL 440703, at *6 (C.D. Cal. Feh.

5, 2013) (noting that the physician used a 21-tender point evaluation for diagnosis of
fioromyalgia). However, “[w]here evidence is susceptible to more than one tatitanpretation,
it is the ALJ’s conclusion that must be uphel@®trch, 400 F.3d at 67@nternal citation omitted).
The ALJ thus did not err in finding Dr. Gardner’s opinion internally inconsistent imebasd.

On balance, however, the ALJ erred in concluding that Dr. Gardner’s opinion was igternall
inconsistent beause he failed to specifically identify evidence-@nd failed to explain how Dr.
Gardner’s opinion was contradicted bfplaintiff’'s conservative treatmerpositive response to
treatment, and unremarkable physical examination findings.

The ALJ’s second reason for discounting Dr. Gardner’s opinihiatit was inconsistent
with the record as a wholeisdikewiseunpersuasive. “The ALJ is responsible for resolving
conflicts in medical testimony, and resolving ambiguitiylorgan v. Comm’r of Soc. Sec. Admin.
169 F.3d 595, 603 (9th Cir. 199@nternal citation omitted). “Determining whether
inconsistencies are material (or in fact inconsistencies at all) . . . falls withiegpnsibility.”

Id. If an ALJ determines that a treating physician’s opiniandsnsistent with the medical

record, he must directly identify and discuss those rec@dsCotton 799 F.2d at 1408. Here,

1219, 1225-26 (9th Cir. 2009)Long-standing principles of admstrative law require us to
review the ALJ’s decision based on the reasoning and factual findings offetieel AlJ—not
post hoaationalizations that attempt to intuit what the adjudicator may have been thinking.”).
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the ALJ failed to identify and discuss such records, and instead stated only thatdderGar
opinion was “inconsistent witthe medical evidence of the record as a whol&R 22) This is
insufficient. SeeCotton 799 F.2d at 14Q&ee alsd.ong, 2015 WL 971198, at *6.

Moreover, the ALJ’s reason is not clear and convincing, or even specific anudbgjt
because he dinot consider any of the factors relevant to determining which medical opinion(g
should control (the treatment relationship, frequency of examination, nature amidoéxte
treatment relationship, evidence supporting the opinion, and the doctor’'s specigliZzaee20
C.F.R. 8§ 404.1527(c)(AEL)(6). Had he engaged in this analysis, the following facts may have
tipped the scale in favor of giving controlling weight to Dr. Gardner’s opinionxhaBardner
treated Plaintiff monthly for three years; tix. Gardnemltered Plaintiff's treatment plan various
times throughout the years; and that Dr. Gardner was familiar with both Pleumtgfhtal and
physical impairments

Because the ALJ failed to support his conclusion that Dr. Gardner’s opinion was
inconsistent with his treatment notes and the record as a whole with substantiadevideerred
in assigning Dr. Gardner’s opinion little weiglfee Ryan528 F.3d at 1198 (holding that the ALJ
must provide clear and convincing reasons, based otastibsevidence in the record, for
rejecting a treating physician’s opinion, unless he cites a contradictingaheplicion).

ii. Examining Psychiatrist Dr. Mandelbaum

Dr. Mandelbaum concluded that Plaintiff's ability to carry out most work fanstwould
be moderately or moderately to markedly impaired. (AR 223-24.) In particuldvidddelbaum
noted that Plaintiff would likely have difficulty interacting with the public, wogkimder
pressure, and concentrating. (AR 224.)

The ALJ assigned little weight to Dr. Mardaum’s psychiatric evaluation becay&ghis
review of Plaintiff's medical records was limite@) his opinionwas internally inconsistent,

(3) he failed to phrase his opinion wndtationally relevant termisand (4) his opiniorwas
inconsistent with the medical record as a wholeR 21) “[T]he opinion of an examining doctor,
even if contradicted by another doctor, can only be rejected for specific anmddégreasons that

are supported by substantial evidence in the recdrester 81 F.3d at 830-3(internal citation
22
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omitted). “This is so because, even when contradicted, a treating or examining physician’s
opinion is still owed deference and will often be entitled to the greatest weigaven if it does
not meet the test for controlling weightGarrison, 759 F.3d at 101@dnternal citationand
guotationomitted). The Court addresses each basis for rejecting Dr. Mandelbapmisn in
turn and concludes that althoutie firstbasisis specific and legitimate, it is insufficient standing
alone.

First,the ALJ correctly noted that Dr. Mandelbawas not familiar with thentirerecord.
The extent to which a medical sourcéfanmiliar with the other information in [the claimant’s]

case record” is relevant in assessing the weight of that source’s medical ogee C.F.R.

88 404.1527(c)(6), 416.927(c)(6); however, it is but one factor the ALJ can consider in waigh

medical opinion.See20 C.F.R. 88 404.1527(c), 416.927®palsoBoghossian v. Astrydlo.
CV 10-7782-SP, 2011 WL 5520391, at *4 (C.D. Cal. Nov. 14, 2(dtajing that a limited
review of the record is not sufficient by itself to reject a treating physictgrson). Indeed,
“the opinion’s supportability, consistency with the record, and other relevaotdasay warrant
giving weight to that opinioneakpite the absence of medical records for reviévylev. Colvin
No. SACV 12-2058 AJW, 2014 WL 1029845, at *7 (C.D. Cal. Mar. 14, 2014).

Here, Dr. Mandelbaum reviewed approximately six months of Plaintiffdicakrecords.
(AR 221.) Although Dr. Madelbaum'’s review was limited,did includeall medicalrecords
available at the times he ealuated Plaintifin support oherprior claimfor disability benefits
(AR 21, 45.) The bulk of the medicalidence postiates Dr. Mandelbaum’s opinion; thus, it is
not that Dr. Mandelbaum’s review was improperly narrow, but rather, that he re\adiviiee
medical evidence in existence at the time. Standing alone, this is an insuffiagant te reject
Dr. Mandelbaum’s opinionSeeBoghossian2011 WL 5520391, at *@é limited review of the
record is not sufficient by itself to reject a treating physician’s opinion).

Second, the ALJ erred in stating Dr. Mandelbaum’s opinion was inconsitemtALJ
deemed Dr. Mandelbaum’s opinion intefgahconsistent becausee concluded that Plaintiff was
moderately to markedly impaired in nearly all woekated areas, even though she had

unremarkable thought content, intact serial three exercises, and an adeodatekhowledge.
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(AR 21) As noted abovgn ALJ must do more than merely “identify conflicting evidence.”
Long 2015 WL 971198, at *6. Here, not only did the ALJ fail to provide his own interpretatio
the evidence, he failed to specifically cite which wprkclusive limitation(syvere contradicted
by Dr. Mandelbaum’s observation§he ALJ’s ationalethus fails for the same reason that it
failed with regard to Dr. Gardner. The ALJ stated that Dr. Mandelbaum’s “fiadihgn anxious
affect and difficulties recalling objects afi@five minute delay, but unremarkable thought
content, intact serial three exercises, and an adequate fund knowledge” did not sapport hi
conclusion that Plaintiff would experience wqukeclusive limitations. (AR 21.But the ALJ did
not explain why, and the why is not obvious. A finding that Plaintiff had an anxious aftect a
difficulty recalling objects would supportork-preclusive limitations.That Plaintiff also
demonstrated unremarkable thought content, intact serial three exercises, deguatesfunaf
knowledge does neatecessarilyindermine Dr. Mandelbaum’s conclusions thatwhe
moderately to markedly impaired in her ability to interact appropriatelytivetpublic,
supervisors, and @rkers and her ability to respond appropriately to work pressures in a usu
work setting (SeeAR 223-24.) Consequently, the ALBareconclusion that Dr. Mandelbaum'’s
findings were internally inconsistent is not based on substantial evidence indreeard
therefore cannot serve as a speciggjtimate reason to discount his opinion.

Third, the ALJ’s finding that Dr. Mandelbaum did not phrase his opinion in “vocational
relevant terms” is unclear and, in any evemtprrect. As the ALJ failed to provide a single
example in which Dr. Mandelbaum did not phrase his opinionagdtionally relevant ternis,
the Court cannot tell whathe ALJ relied on in discounting Dr. Mandelbaum’s opiniose¢AR
21) Moreover, Dr. Mandelbaum useanilar terms as thosesed by Dr. Cushmaanother
examining physician Forexample both Dr. Mandelbaum and Dr. Cushman found that Plaintiff
would have “moderate to marked impairment interact[ing]” or “difficulties getiongg” with
supervisors, coworkers, and the public. (AR 224, 25&)vever, theALJ voiced no concern
with the terminology used by Dr. Cushman, and in fact, credited his opiniorP&sritff's
ability to perform simple, repetitivéasks In any event, Dr. Mandelbaum’s findings specify whg

Plaintiff can or cannot do in wonlelated termswhich is all that is requiredSee, e.gPayne v.
24
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Colvin, No. 1:12-ev2064 GSA, 2014 WL 1285677, at *3-*4 (E.D. Cal. Mar. 31, 2014) (holding
that the ALJ properly discounted a doctor’s statement regarding the plamgétsfor in-home
support services because the statement did not specify what the plairtdfbcaould not do in
work-related terms).

The ALJ'sfinal reason for discounting Dr. Mandelbaum’s opiniaihvat it wes
“inconsistent with the bulk of the medical evidencesuffers fromthe same problems noted
above. AR 21) TheALJ did not provide his own interpretation of the evidenetalone state
specificallywhatevidence conflicted with Dr. Mandelbaum’s opinidrhis is insufficient. See
Long 2015 WL 971198, at *6While the Commissioner argues that the Alistountedr.
Mandelbaum’s opiniobecause it conflistwith Plaintiff’'s demonstrated abilities to interact with
others and her conservative mental health treatment, the Court must consider onyabase
actually asserted by the AL&eeOrn, 495 F.3d at 630 (noting that on appeal, the court reviews

“only the reasons provided by the ALJ in the disability determintith Moreover, contrary to

the ALJ’s finding, numerous medical records and opinions support Dr. Mandelbaum’s findings.

For exampleDr. Mandelbaum and Dr. Cushman, another examining physician, both diagnos
Plaintiff with posttraumatic stress disorder and depressive disoBr2Z4 252-53.)
Additionally, Dr. Mandelbaum antvo other physicians came to the same conclusion regarding
Plaintiff's work impairments(1) Dr. Cushman found that Plaintiff would have difficulty dealing
with workplace stressors and getting along with the public{2ndr. Jacobson found that
Plaintiff was moderately limited in her ability to understand and remembeleddtsstructions,

carry out detailed instructions, and interact appropriately with the gendyat.p(AR 68-69, 224,

14 Even if the Court were to consider the Commissioner’s arguments, they would fsti).DFir
Mandelbaum found that Plaintiff had moderate to marked limitations in her abilitietach
appropriately with the public, supervisors, and coworkers. (AR 224.) In arguing thetdne
does not support this conclusion, the Commissioner points only to Plaintiff’'s sociabfungti
generally, rather than in the workplace. Even so, the ALJ acknowledged thatfPlatht
moderate difficulties in social functioning, which is not inconsistent @rthiMandelbaum’s
finding of moderate to marked difficultiesAR 15, 224.) Second, Dr. Mandelbaum found that
Plaintiff's ability to work would be chiefly limited by her chronic anxie®R 224), which
persists even when she takes medicadn 88).
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253.) Accordingly, the ALJ’s conclusion that Dr. Mandelbaum’s opinion was unsupported by
record is not based on substantial evidence and thus cannot serve as a spguifatelegason to
discount his opinion.

In sum,the ALJprovidedonly one specific and legitimate readon giving little weight to
Dr. Mandelbaum’s opinion-hat his review of the record was limiteGiven that the ALJ erred
in evaluating Dr. Mandelbaum’s opinion in all other regards, this reason alone isciestiffsee
Boghossian2011 WL 552039]at *4. The ALJ’s dismissal of Dr. Mandelbaum’s opinion was
therefore improper.

iii. Examining Psychologist Dr. Cushman

The ALJcredited Dr. Cushman’s finding that Plaintiff was capable of simple, repetitive
tasks because he deemedansistent with the recordAR 21) However, he ALJattributed
little weight totheremainder of Dr. Cushmanfsychological evaluatigrwhich concluded that
Plaintiff would have difficulty attending work regularly, working a normal wogkdaworkweek,
dealing with workplace stressors, and getting along with the public. (AR 21, 283).J may
rely upon selected portions of a medical opinion while rejecting other parts, sslbageovides
specific and legitimate reasons that are supported by substantial evidéreesoord.See
Magallanes 881 F.2d at 753 (holding that the ALJ’s supported reliance on selected portions ¢
conflicting opinion constituted substantial evidenseg alsdHopkins v. ColvinNo. 1:13-ev—
00031 JLT, 2014 WL 3093614, at *11 (E.D. Cal. July 7, 2014) (finding that the ALJ properly
relied on only a portion of a physician’s opinion because the physician failed to Sogport
remaining conclusions with signs or objective medical evidence). As with the opiribon of
Mandelbaum, the ALJ faulted Dr. Cushnfanonly reviewing alimited portion of the medical
record, andecaus®r. Cushman’s conclusions wareonsistent with both his treatment notes

and the record as a whdfe.(AR 21.) The Court addresses each of the ALJ's reaams

15 plaintiff argues that the ALJ also gave little weight to Dr. Cushman’s opiniause®r.
Cushman “specified that his assessment relied upon the claimant’s subjéegagals and
reported problems in obtaining childcareAR 21) Although the ALJ noted this in his opinion,
he did not appear to offer it as a reason for rejecting Dr. Cushman’s evaluationif ievéad, it
would not constitute a specific and legitimate reason supported by substantial @vateDc.
Cushman conducted a mental status exam, made his own observations, diagnosed Plaintiff,
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rejecting Dr. Cushman’s opinion in turn and concludesttiedirst reason is specific and
legitimate, but it is insufficient in and of itself

First, the ALJ correctly noted that Dr. Cushman was not familiar with the ertoedreAs
noted abovea physician’s familiarity with the record asie factor the ALJ may consider in
evaluating a medical opinion. 20 C.F.R. 88 404.1527(c)(6), 416.927(c)(6). Here, Dr. Cushm
reviewed Dr. Mandelbaum’s report, as welbasvopage medical progress note from Mr. Geare
(AR 247.) As with Dr. Mandelbaum’s opinion, Dr. Cushman'’s limited review of the reseoves
asa basis for giving less weight to his opinion, but his opinion cannot be disregarded onighis
alone. SeeBoghossian2011 WL 5520391, at *4 (a limited review of the record is notgefit
by itself to reject a physician’s opinion).

Second,he ALJ’s finding thatDr. Cushman’s opiniowasinternaly inconsistent is
inadequate As noted above, an ALJ must do more than merely “identify conflicting evidence.
Long 2015 WL 971198at*6. Here,the ALJdeemedDr. Cushman'’s findinghat Plaintiff would
experience “worlpreclusive limitations” inconsistent with Plaintiff's (1) reported activities of
daily living and (2) favorable responses to psychotherapy and psychotropic noedieatiments.
(AR 21 (citing Exh.4F/6-8 (AR 24951)).) Although the ALJdentifiedaspect®f Dr. Cushman’s
opinion which were purportedly inconsistent, he still did not specify whidrk-preclusive
limitations’ were inconsistent with Plaintiff's actites and response to treatmend.)( Rather,
the ALJ improperly used a blanket term to reject all of Dr. Cushman’s findifigs ALJ’s
reasoing thereforefails for the same reason that it failed with regard to Dr. Gardner and Dr.
Mandelbaum.SeelLong 2015 WL 971198, at *6The ALJ’s reason also fails becauises
improper to assuméatPlaintiff would have no difficulties in a work setting simply because shg
performs household chores or finds medication and counseling heBgfalGallant v. Hedbdr,
753 F.2d 1450, 1453 (9th Cir. 1984) (ordering award of benefits for constant back and leg p3g

despite the plaintiff's ability to prepare meals and wash dishes).

did not base his findings on Plaintiff's subjective allegatiddseGhanim v. Colvin763 F.3d
1154, 1162-63 (9th Cir. 2014) (finding that the ALJ improperly discounted the opinions of the
plaintiff's treating providers when the opinions contained their observations, diagandes
prescriptions, in addition to the plaintiff's sefports).
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TheALJ also erred imejecing Dr. Cushman’s opinion as internally inconsistent based @
Dr. Cushman iging Plaintiff a Global Assessment of Functioning (GAF) score of 60stdlt
finding thatshewould “experience significant difficulties wittustained employment.”’AR 21)

In doing so, the ALJ exaggerated Dr. Cushman'’s findilddswhere ad Dr. Cushman state that
Plaintiff would experiencesignificantdifficulties working. Rather, Dr. Cushman only opirtbdt
Plaintiff would have difficultiesn several workrelated functions. (AR 253.) Furthéris not

clear that Dr. Cughan’s findings are inconsistent with his designated GAF score. A GAF sco
between 51 and 60 indicates moderate symptoms (e.qg. flat affect, circuahsiaeich,
occasional panic attacks) or moderate difficulty in social, occupational, or sahobbfing (e.g.
few friends, conflicts with peers or coworker§eeQuiana La Nay Chase v. ColyiNo. 4:13—
cv—01816-KAW, 2014 WL 4544096, at *3 n.5 (N.D. Cal. Sept. 12, 20THjs is consistent with
Dr. Cushman'’s finding that Plaintiff would have difficulty getting along withesvisors,
coworkers, and the publicSeeGuittilla v. Astruge No. 09cv2259 MMA(RBB), 2010 WL 5313318,
at *15 (S.D. Cal. Aug. 13, 2010) (finding that an inconsistent GAF score was not a clear and
convincing reason for rejecting a physician’s opinion because the GAF sasreonsistent with
some of the physician’s assessment notBgrausehe ALJ failed to fully explain why Dr.
Cushman’s opinion was internally inconsistent, the ALJ did not pravgjeecific, legitimate
reason to discount his opinioseelLong 2015 WL 971198, at *6.

Third, the ALJ erred in stating that the remainder of Dr. Cushman’s opinion was
inconsistent with the “evidence as a wholeAR(21) Again, not only did the ALJ fail to provide
an interpretation of the conflicting evidence, he failed to identify spedyfisddatevidence
conflicted with Dr. Cushman’s opiniorSeelLong, 2015 WL 971198, at *6. What is more, Dr.
Cushman’s opiniomasconsistent with the record asv&iole, including Dr. Jacobson’s opinion—
the only opinion that the ALdave significant weight toFor instance, Dr. Cushman, Dr.
Jacobson, and Dr. Gardner all concluded that Plaintiff would have difficulties gittare

workplace attendance and working@mal workday or workweel. (AR 6869, 253, 385-86.)

18 Dr. Jacobson found that Plaintiff was moderately limited in her ability to: (Ijrpeactivities
within a schedule, maintain regular attendance, and be punctual within customancé&spamd
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In addition, Dr. Cushman and Dr. Mandelbaum agreed that Plaintiff would have difcultie
getting along with others in the workplace. (AR 224, 253.) Lastly, Dr. Cushman and Dr
Mandelbaum found that Plaintiff would have difficulty dealing with workplacesstnes. (AR
224, 253.) Substantial evidence thus does not support the ALJ’s decision in this regard.

Accordingly, only one of the ALJ’s proffered reasons for rejecting the opini@m.of
Cushman constituseaspecific and legitimateeasor—that Dr. Cushman reviewed few medical
records Given that this reason alone is insufficient to reject Dr. Cushman’s opinion, the ALJ
erred. SeeBoghossian2011 WL 552039]1at *4.

V. Therapists Mr. Bigelman and Ms. Johnson

Mr. Bigelman and Ms. Johnson found that Plaintiff had “marked difficulty in the areas
social, occupational and collegiate functioning” (AR 242), as well as difesult the “areas of
interpersonal relationships, ability taist others, self-esteem/confidence, and anxiety in stressf
situations.” (AR 242-43.)

The ALJ found that the probative value of Mr. Bigelman’s and Ms. Johnson’s assessn
was reduced because: (1) as social workers, they were not medically acceptaigls(2) they
did not provide treatment notes; and (3) their opinion was inconsistémtheirecord as a whole
(AR 20) The Court addresses each of the ALJ’s reasons in turn and concludes that the ALJ
not err because the first two reasons weogper.

The ALJs first reason for discounting the assessments of Mr. Bigelman and Ms.
Johnson—that Mr. Bigelman and Ms. Johnson were not medically acceptable sources—is pi
The relevant SSA regulations state thiajnly physicians and certain othgqualified specialists
are considered [medically acceptable sourceGlfanim 763 F.3d at 116(internal citations and
guotations omitted20 C.F.R 88 404.1513(a), 404.1513(d). Therapists and social workers do

gualify as acceptable medical sources, and thus are considered “other sdbee26.C.F.R.

(2) complete a normal workday and workweek without interruptions from psychologieaiydb
symptoms and perform at a consistent pace without an unreasonable number and tesgjth of
periods. AR 68-69.) Dr. Gardner found that Plaintiff would need to take a 20 minute
unscheduled break every hour and would miss more than four days of work per month. (AR
86.)
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§ 416.913(d)(L)Stephens v. ColvitNo. 13ev-05156-RS, 2014 WL 6982680, at *4 (N.D. Cal.

Dec. 9, 2014) (holding th&[t]lestimony from a treating therapist constitute[d] an ‘other source™);

Casner v. Colvin958 F. Supp. 2d 1087, 1097 (C.D. Cal. 2Qti&Hing that a treating licensed
clinical social worker was not an acceptable medical source). An ALJ may apatiahs from
“other sources” less weight than opinions from acceptable medical so@eaSomez v. Chater

74 F.3d 967, 970-71 (9th Cir. 1996yperseded by regulation on other grounds as noted in

Hudson v. AstrueNo. CV-11-0025—Cl, 2012 WL 5328786, at *4 n.4 (E.D. Wash. Oct. 29, 201

To completely discount the testimony of an “other source,” howangkl.J must provide
“reasons germane to each witness for doing &hanim 763 F.3d at 116lirternal citations and
guotations omitted Here, Mr. Bgelman and Ms. Johnson, as social workers and therapists, W
not acceptable medical sources, and thus their opinions were not entitled to spgbialbuethe
ALJ had to provide a germane reason to reject their opinion entBelgStephens2014 WL
6982680, at *4see alsdCasner 958 F. Supp. 2d at 1097.

The ALJs second reason for giving little weight to Mr. Bigelman’s and Ms. Johnson’s
opinions—that Mr. Bigelman and Ms. Johnson failed to provide treatment notes corroboratin
their opinions—s dso proper.An ALJ may reject a medical or other source’s opinion when the
is a lack of objective medical findings, treatment notes, or rationale supportiogitien. See
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 20q&jfirming theALJ’s decision taeject
a treating physician’spinionbecause thepinion was not supported by rationaler@atment
notes, and offered no objective medical findings). Because Mr. Bigelman and Manddiths
not provide treatment notes, the ALJ articulaaegermane reason for discounting their
assessmentsSeed.

The ALJ'sthird reason for according little weighd Mr. Bigelman’s and Ms. Johnson’s
assessmentsthat their opinions were inconsistent with the recoislless availing.An ALJ may
properly discredit a social worker’s opinion if it is inconsistent with evidence iretoed. See
Bayliss 427 F.3d at 121fhoting that “[ijnconsistency with medical evidence” is a “germane”
reason for rejecting lay witness testimor@gsner 958 F. Supp. 2d at 1098 (holding that the AL

provided specific and legitimate reasons for rejecting a social work@rgo because her
30
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opinion was inconsistent with four other medical opinions). Here, the ALJ concluded that Mr
Bigelman’s and Ms. Johnson’s assessments were contradicted by Plaintiti\sep@siponse to
psychotropic medication treatment, her unremarkable findings on mental s@tusaons, and
her statement that she noticed benefits from counseling sessddh 201 (citing Exh. 4F/8

(AR 251)).) Not only didthe ALJ fal to cite to evidence of Plaintiff’'s positive response to
psychotropic medication and her unremarkable findings on mental status examsinad also did
notaccount for Plaintiff's persistent anxiety and nightmares vdhieavason medicationgeeAR
327, 389, 395, 403) or explain how Plainsffesults on mental status examinativese
unremarkable Moreover the ALJcitedonly to Dr. Cushman’s evaluation—an evaluation the
ALJ accorded little weightto demonstrate Plainti§ benefits from counseling session§eé

AR 21 (citing Exh. 4F/8 (AR 251)).)Thisis problematic The ALJ cannot reject an opinion only
to rely on it lateiin orderto achieveadesired resut-here, to discredit Plaintiff's therapists’
opinion. TheALJ thus erred in stating that Mr. Bigelman’s and Ms. Johnson’s opinions were
inconsistent with the record.

In sum, the ALJ properly discredited Mr. Bigelman’s and Ms. Johnson’s opinievea—
though he erred in stating that their opinions were inconsistent with the relcecause he
provided at least one proper reason for doingSeeMolina, 674 F.3d at 1115 (noting that an
ALJ’s erroris harmlesswhere the ALJ provide[s] one or more invalid reasons for disbelieving
[witness’s] testimony, but alsa@vide[s] valid reasons thatere supported by the recordsee
also Stephen2014 WL 6982680, at *5 (holding that the ALJ properly discounted a treating
therapist’'s opinion because he provided one germane reason).

V. Non-Examining Psychological Consultant Dr. Jacobson

The only medical opinion the ALJ gave significant weight to thiasof an umamed state
agency psychologistho determined that Plaintiff was able to perform simple tasks, but was

moderately limited in her ability to interact appropriatelyfmthe public. AR 69.) As noted

a

above, a nortreating, norexamining physician’s opinion is entitled to lesser weight than that of a

treating or examining physician’s opiniadhe ALJ nonetheless accorded great weight to the state

agency psychologist’'s opiniorSeeGarrison 759 F.3d at 1012. The ALJ did so for three
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reasons: (1) the state agency psychologist reviewed “substantial portione”métlical evidence;
(2) the state agency psychologist’s opineas not conclusory; and (3) the state agency
psychologist’s findingsvere consistent with the record as a wholeR @0.) The ALJ’s reliance
on the state agency psychologist’s opinion is problematic for four reasons.

First,it is unclear from the record whether Dr. Jacolisdhe state agencysypchologist
upon which the ALJ relied. Nowhere does the ALJ name Dr. Jacobson. Rather, the ALJ me
refers to the “State agency psychologist” and then generally cites Dosthigility Determination
Explanation at the reconsideration levdt. (citing Exh. 3A (AR 56-7}).) This is problematic
becausenore than one physician provided an opinion at the reconsideration I18eel. (g AR
65-66.) Therefore, the Court can only guess as to which opinion the ALJ reliedRgoon.
purposes of thi©rder, however, the Coudssumes that the ALJ was referring toapeion of
Dr. Jacobson.

Second it is unclear which medical records Dr. Jacobson reviewed. For the propositio
that Dr. Jacobson reviewed “substantial portions” of the caédvidencethe ALJ cited pages
that contain multiple physicians’ name@R 20 (citing Exh. 3A/9, 11 (AR 64, 66)).Because
thepages that the ALJ ciledo not delineate which physician reviewed which recardsnot
clear that Dr. Jacobson reviewed a substantial portion of the evidence. Even if théshealld
not be a sufficient reason itself for according his opinion greater weight than the opinion of
Plaintiff's treating physicianashe still would not have reviewed all of Plaintiff’'s medical resord
Seelester 81 F.3d at 831 (“The opinion of a nonexamining physician cannot by itself constitu
substantial evidence that justifies the rejection of the opinion of either anngxguphysicianor a
treating physician.”) (emphasis in originadge ato Tze Chiang Leung v. Colyido. CV 13—
1810-AS, 2015 WL 58722, at *9 (C.D. Cal. Jan. 5, 2015) (“Without having the benefit of
reviewingall of Plaintiff's relevant medical records, the Court cannot conclude that [a nontreg
nonexamining physician’s] opinion constitutes substantial evidégicalone that it merits the
‘significant weight’ the ALJ afforded it. . .”) (emphasis in original)

Third, Dr. Jacobson’s opinion was internally inconsisterte ALJs statement that Dr.

Jacobson “provided sound and specific explanations to support [his] conclusfidR20 (citing
32
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Exh. 3A/9, 11 (AR 64, 66))s misleading Indeed, Dr. Jacobson provided no explanation
whatsoever for several inconsistent findings. For instance, Dr. Jacobson dc¢goed¢ vweight’
to Dr. Cushmars opinion while at the same time stating that it was an “overestimate of the
severity of [Plaintiff's] restrictions [and] limitations and based only enapshot of [Plaintiff's]
functioning.” AR 67, 70.) Similarly, Dr. Jacobsowind Plaintiff was moderately limited in her
ability to perform activities within a schedule, maintain regular attergjamzl be punctual within
customary tolerances, yeltimatelyconcluded that she would be able to maintain regular
attendance. AR 68-69.) Likewise, Dr. Jacobson found Plaintiff was moderately limited in her
ability to respond appropriately to changes in the work setting, but that she woblé be adapt
to routine work changesAR 69.) The ALJ thus overstated the reasonableness of Dr. Jacobsd
explanations and, in doing so, achieved the desired result of upholding Dr. Jacobson’s opinid
Fourth, the ALJ failed to include several of Dr. Jacobson’s findings in Plaintfic R
(AR 17.) TheALJ neednot incorporate every facet of a physiciagfsnion into the RFC See20
C.F.R. 8 404.1545(a)(1) (noting thAltJs consider the evidence as a whole in formulating the
claimant'sRFC). Nor must theALJ “discussall evidence.” Vincent on Behalf of Vincent v.
Heckler, 739 F.2d 1393, 1394 (9th Cir. 198énphasis in original) At the same time, however,
the ALJ is requiredto “explain why significant probative evidence has been rejected&t 1395
(internal citation and quotation omitted)o theextent the ALJ accepts a physiciafiredings, the
ALJ is required to include them in his RF&an Sickle v. Astry&85 F. App’x 739, 741 (9th Cir.
2010). Here, the ALJ credited Ddacobson’s opinion in its entirety; he therefore should have

includedall of the limitaions set forth in Dr. Jacobson’s opinioBeeSchleve v. ColvinNo.

17 plaintiff further argues that the ALJ did not account for Dr. Jacobson’s two houinlitvét
ability to maintain concentration, persistence and pace. However, Platesfho authority
suggesting there is any inconsistency between the ability to conceatrat® fhour increments
and the ability to sustain simple, repetitive, tasks, equating to unskilled work.d I8f&e&’s
Program and Operations Manual of Systems (POMS) notes that the abilityoiorany work
includes the ability to work in two hour increments. POMS § DI 25020.010(B)(2)@ndrthat
all jobs require the ability to understand, carry out, and remember simple instructicis, w
includes the “ability to maintain concentration and attention for extended periods (the
approximately zhour segments between arrival and first break, lunch, second break, and
departure”). “Thd?OMSdoes not have the force of law, but it is persuasive autholt4atre v.
Comm’r, 439 F.3d 1001, 1005 (9th Cir. 2006).
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1:13-€v-00563-SKO, 2014 WL 2590106, at *8-*9 (E.D. Cal. June 10, 20&d)andindoecause
the ALJ gave significant weight to a nonexamining physician’s opinion but neittedeaicthe
opinion’s limitations in the plaintif’'s RFC nor offered any explanation faeang then
However the ALJ neither credited nor articulated reasons for rejecting bdawk’s findings
that Plaintiff was moderately limited in her Ettyi to: understand and remember detailed
instructions; carry out detailed instructions; maintain attention and concemti@tiextended
periods; perform activities within a schedule, maintain regular attendamd¢de punctual within
customary tolerares; complete a normal workday and workweek without interruptions from
psychologically based symptoms and perform at a consistent pace without annadvkas
number and length of rest periods; and respond appropriately to changes in the work(gdting
20, 68-69.) The ALJ’s failure to includeghesdimitations was not harmlesecause the RFC may
have included additional limitations, and because these additional limitations wesgffected
the ultimate disability determinatiomMolina, 674 F.3d at 1115[A] n ALJ’s error is harmless
where it is inconsequential to the ultimate nondisability determination.”

Given that the ALJ never identified Dr. Jacobson by name, did not specify which recol
Dr. Jacobson reviewed, failed to account for inconsistencies between Dr. Jacabsesiand
conclusions, and ignored several of Dr. Jacobson’s findings in determiningfPaiRfC, he
erred in giving significant weight to Dr. Jacobson’s opinion.

M-

In sum, the ALJ madthreeerrors regarding Plainfifs medical evidenceFirst, he failed
to provide clear and convincing reasons to discount Dr. Gardner’s opinion regardindf’Blaint
physical limitations.Secondthe ALJdid not provide specific andgitimate reasons to discount

Dr. Mandelbaunms andDr. Cushman’s opinions. Third, the ALJ improperly accorded significar

weight towhat appears to der. Jacobson’s opinion, an internally inconsistent opinion of a nont

treating and non-examining physician. Given that the ALJ’s entire decisisimmprogrly

predicated on Dr. Jacobson’s opinidme Court cannot conclude that any such error was harmig
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B. The ALJ’s Consideration of Lay Testimony

Plaintiff next asserts that the ALJ did not provadgufficient basis to findherand her
spouse’s testimony not credible. The SSA policy on determining RFC directsdAdide
“[c]areful consideration . . . to any available information about symptoms bea#jsetive
descriptions may indicate more severe limitations or restrictiearscan be shown by medical
evidence alone.’SSR 968p, 1996 WL 374184, at *5 (July 2, 1996f the record establishes the
existence of an impairment that could reasonably give rise to such sympton#d, st make
a finding as to the credibility of the claimant’s statements about the symptomsauidribtional
effect.” Robbins 466 F.3d at 883ee alsacChaudhry v. Astrue588 F.3d 661, 670 (9th Cir. 2012)
(“Because the RFC determination must take into account the claimant’s testeganyim [her]
capability, the ALJ must assess that testimony in conjunction with the medical e/fjlenc

1. The Standard for Assessing Credibility

The standard to determine whether a claimant’s testimony is credible isnliffierm the
standard used above f@j@cting a physician’s testimony thatigsedon a claimant’s subjective
complaints. To “determine whether dasmant’s testimony regarding subjective pain or symptoms
is credible,” an ALJ must use a “twadep analysis."Garrison, 759 F.3d at 1014. “First, the ALJ
must determine whether the claimant has presented objective medical evidencedsrymgn
impairment which could reasonably be expected to produce the pain or other symfggets al
Lingenfelter v. Astrues04 F.3d 1028, 1036 (9th Cir. 2007) (internal citations and quotation marks
omitted). “Second, if the claimant meets the first test, and there is no evidence of magntper
ALJ can reject the claimasttestimony about the severity of her symptoms only by offering
specific,clear and convincing reasons for doing skl (internal citations and quotation marks
omitted).

An ALJ is not “required to believe every allegation of disabling pakair v. Bowen 885
F.2d 597, 603 (9th Cir. 1989A claimant’s credibility is mst commonly called into question
where her complaint is about “disabling pain that cannot be objectively asedrtadrn, 495
F.3d at 637. “In weighing a claimant’s credibility, the ALJ may consider fleettation for

truthfulness, inconsistenciegter in [her] testimony or between [her] testimony and [her]
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conduct, [her] daily activities, [her] work record, and testimony from physie@adshird parties
concerning the nature, severity, and effects of the symptoms of which [shahowi Lightv.
Soc. Sec. Adminl19 F.3d 789, 792 (9th Cir. 1997). “To support a lack of credibility finding”
about a claimant’s subjective pain complaints, an ALJ must “point to specificifaictis
demonstrate that [the claimant] is in less pain than she claMastjuez v. Astryé72 F.3d 586,
591-92 (9th Cir. 2009) (internal citation and quotation omittéasum, where, as here, the ALJ
does not find that a claimant was malingering, the ALJ is required to (1)yspdidgh testimony
the ALJ finds not credible, and (2) provide clear and convincing reasons supported locpitie re
for rejecting the claimant’s subjectitestimony SeeBrownHunter v. Colvin No. 13-15213,
2015 WL 6684997, at *1, *5 (9th Cir. Nov. 3, 201bj)ngenfelter 504 F.3d at 1036.

2. Analysis

a. Plaintiff

Applying the twostep analysis, the ALJ found that Plaintiff's “medically determinable
impairments could reasonably be expected to cause the type of alleged syirpibfRintiff's
testimony “concerning the intensity, persistencelanding effects of these symptorhaas not
credible “to the extent inconsistent with the residual functional capacigsgsent.]” AR 17.)

The ALJ analyzed fouiactors when evaluating Plaintiff's subjective complaints:
Plaintiff's (1) unremarkableasultson mental statusxaminations and physicakaminations;
(2) failure to comply with her treatment regimen despitegositive response ity
(3) inconsistent statements regardivey past substance abuse; &)dlaily activities. The Court
addresses each of these factors in &mh concludes théthe ALJ erred with regard to the first and
second factors.

I Unremarkable Results on Examinations

The ALJ discredited Plaintiff's testimony because it lacked support fronxharieation
findings. He explainedPlaintiff's “allegations of disabling psychological symptoms and work
preclusive limitations associated with her mental impairments lack support fronl statia
examination finding®y evaluating sources.”ld.) He further concluded that “the balance of the

medical evidence does not substantiate [Plaintiff's] allegations of-pr@t{usive limitations
36




United States Distria€ourt
Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

associated with her physical impairments8R(19.) The ALJ’s reasoning suffers from two
defects.

First, the ALJ failed to identifywhichtestimony he found not crediblén Brown-Hunter
v. Colvin the Ninth Circuit recently held that where an ALJ made a similar “conclusory
statement—that Plaintiff's “statements concerning the intensity, persistence, and limitegjsef
of these symptoms are not credible to the extent they are inconsistent vaboteeresidual
functional capacity assessmentthe ALJ was required to specifically identifhich of the
plaintiff's statements she found incredible and why. The ALJ erred bedai$ausid “based on
unspecified claimant testimony and a summary of medical evidence, thatrittenhal
limitations from claimant’s impairment were less serious e alleged.””Brown-Hunter, 2015
WL 6684997, at *5see alsdReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998|)T]he ALJ
must identify what testimony is not credible and what evidence undermines thentksima
complaints.”) (internal quotain maks and citation omitted). The ALJ here likewise failed to
specifically identify which of Plaintiff's statements he found increditwWéhile the ALJ
summarized the medical findings at length, he completely failed to discuss Péaiesifimony,
including her testimony that she feels anxious and has nightenagrsvhen she takes medicatior
(AR 35, 37-38), that she has trouble standing and sitting due to pain throughout heABdB (
40), and that she does not believe she could work eight hours ARI&y). The ALJ’s rejection
of Plaintiff’s testimony was thus in erro6eeBrownHunter, 2015 WL 6684997at *5.

Second, the ALummarized the medical evidersigporting higlisability determination,
but ignored thenedical evidence contradicting that determinatiSeeCotton v. Astrug374 F.
App’x 769, 773 (9th Cir. 2010) (holding that an “ALJ’s chepigking of [claimant’s] histrionic

personality out of her host of other disorders is not a convincing basiefadverse credibility

finding”); seealsoWilliams v. ColvinNo. ED CV 14-2146-PLA, 2015 WL 4507174, at *6 (C.D|

Cal. July 23, 2015) (“An ALJ may not cherry-pick evidence to support the conclusion that a
claimant is not disabled, but must consider thidence as a whole in making a reasoned disabil
determination.”).For instance, the ALJ completely ignored Dr. Mandelbaum’s mental status

examination, which found that Plaintiff teared up while discussing her past, appeacdsaand
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had problems with concentration. (AR 223-24.) Moreover, the ALJ ignored Plaintiff'sesever
fibromyalgia symptoms while she was taking her medication on August 31, 2012 (AR827) a
waiting for her insurance to cover her medication on October 25, 2012 (AR B2efae, the
ALJ’s rejection of Plaintiff's testimony was in erro&eeBrown-Hunter, 2015 WL 6684997at

*5.

The ALJ thus failed to cite clear and convincing reasons supported by substanéate
to undermine Plaintiff's assertions related to her meta#ls and physical examination findings.

ii. Refusal to Follow Medical Treatment

Next, the ALJdiscredited Plaintiff's testimony because Plaintiff refused to follow
prescribed treatment options. An “ALJ may properly rely on unexplained or inadgquate
explained failure to seek treatment or to follow a prescribed course of ¢rgdtrivlolina, 674
F.3d at 1113internal quotation marks and citation omitteshe als®0 C.F.R. 88 404.1530(b),
416.930(b) (“If you do not follow the prescribed treatment without a good reasomilvnot find
you disabled . . ); SSR 967p, 1996 WL 374186, at *7 (July 2, 1996]T]he individual's
statemats may be less credible if .the medical reports secords show that the individual is nof
following the treatment as prescribed and there are no good reasons for thes’failur the case
of a complaint of pain, such failure may be probative of credibility, because a persona
reaction is to sk relief from pain, and because modern medicine is often successful in provig
some relief.” Orn, 495 F.3d at 638. However, “[w]here a claimant provides evidence of a goo
reason for not taking medication for her symptoms, her symptom testimony bameggcted for
not doing so.”Smolen80 F.3d at 1284ee als®0 C.F.R. 88 404.1530(c), 416.930@EBR 96
7p, 1996 WL 374186, at *8.

Here, he ALJ first focused on Plaintiff’'s medicah for her mental impairments. The ALJ
explained: Plaintiff's allegations of workpreclusive limitations secondary to her psychological
impairments are also inconsistent with her course of treatment and her esfwa.” AR
18.) Though the record contains soexamples of Plaintiff refusing to follow her peebed
treatment, the ALJ’s reasoning is in error because he did not link Plaitegtimmony to any such

examples.SeeBrownHunter, 2015 WL 6684997at *6. As a resultthe ALJ not only ignored
38
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Plaintiff's testimony that she was currently takimgdication for anxiety and depression, but tha
her anxiety and insomnia persist even when she complies with her treatmeire§iR 33 35,
37-38.) The ALJ thus erredseeGarrison, 759 F.3d at 1017 [f] t is error for an ALJ to pick out
a few isolaed instances of improvement over a period of months or years and to treat them a
basis for concluding a claimant is capable of working.”

The ALJ then focused on Plaintiff's treatment regimen for her fiboromgalgie opined:
“the favorable response treatments do not substantiate [Plaintiff's] allegations of disabling
pains.” (AR 18.) Although the ALJ acknowledged that Plaintiff could not take Lyoicadr
fibromyalgia once she became pregnant in 2013 (AR 19), the ALJ found that Plaintiff would n
suffer from workpreclusive limitations for 12 months or longer because her functionality, whe
no longer pregnant, would “improve to its previous level due to her past favorable response {
Lyrica.” (Id. (citing Exh. 12F (AR 389-412))Yhe ALJ errecbecause, just as he did with
Plaintiff's examination findings, he summarized the medical evidence supgpbisi
determination, but ignored the medical evidence contradicting that determinaéerCotton374
F. App’x at 773 see also Williams2015 WL 4507174, at *6. For example, the ALJ ignored

Plaintiff's severe fibromyalgia symptoms while she was taking heragagdn on August 31, 2012

(AR 327) and waiting for her insurance to cover her medication on October 25, 2012 (AR 322).

The ALJ’s rejectiorof Plaintiff's testimony due to her failure to take medication was thus in erf
SeeBrown-Hunter, 2015 WL 6684997, at *5.

The ALJ thus failed to cite clear and convincing reasons supported by substanéate
to undermine Plaintiff's assertionsgardingadherence to her treatment regimen.

iii. Past Substance Abuse

The ALJalso rejected Plaintiff's testimony because stagle multiple inconsistent
statements regarding her past substance abAge19.) An ALJ may rely on conflicting
statements by a claimant, including statements regarding a claimant’'slaicsbbstance abuse,
to reject a claimant’s testimonyeeThomasy. Barnhart 278 F.3d 947, 959 (9th Cir. 2002)
(ALJ’s finding, based on substadtevidencan the record, that the claimant did not reliably

account for hedrug and alcohol usage supported the Ab&gative credibility determination).
39
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Here, Plaintiff stated that she had not used methamphetamine in nine years on June7at2011];

she last used methamphetamine in 2010 on May 21, 2012; and, again on May 2tha2@h2,
used methamphetamine in 201 AR(19 (citing Exhs. 1F/3, 4F/6, 4F/8 (AR 221, 249, 251)).)
The ALJ thus cited clear and convincing reasons supported by substantial evidencenhinender
Plaintiff's assertions related her past substance abu§&e=eBrownHunter, 2015 WL 6684997,
at *5.

iv. Daily Activities

Lastly,the ALJ discredited Plaintiff’s testimorbecause she described daily activities tha
are not aimited as one might expect for a disabled individu&R (L9.) “Inconsistencies
between a claimant’s testimony and the claimant’s reported activitiesiprawialid reason for an
adverse credibility determinationBurrell v. Colvin 775 F.3d 1133, BI/-38 (9th Cir. 2014).
While “[o]ne does not need to be utterly incapacitated in order to be disaldtiganv. Halter,
260 F.3d 1044, 1050 (9th Cir. 2001) (internal citation and quotation marks orrtiee the ALJ
identified a long list of activities that Plaintstill performs. Specifically, the ALJ noted that
Plaintiff drives, performs household chores, grocery shops, performs persenasés without
assistance, and prepares full meals. (AR 19.) What is more, Plaintiff faitishtdy activities in
which her performance is significantly impacted. Although she testifieclieahas trouble
sitting and standing (AR 39-40), she testified that she does not nap during the day &xid 8¢
indicatedin her function reporthatshe care$or two boys (presumably her son and neph@®
171). The ALJ therefore cited clear and convincing reasons supported by substaigralesto
undermine Plaintiff's assertions relatedheractivities of daily living. SeeBrown-Hunter, 2015
WL 6684997 at *5; see alsKelly v. Astrue471 F. App’x 674, 677 (9th Cir. 2012) (holding that
the ALJ properly made an adverse credibility finding because, in part, théfptadaily
activities included driving, washing the dishes, shopping, and caring for her twechildr

In sum, the ALJ provided clear and convincing reasons supported by substantial evidg
to find Plaintiff's subjective reports associated widhr past substance abws® daily activities
less than credible. But the ALJ failed to cite clear and convincing reagomsrsed by

substantial evidence to undermiRlaintiff's assertions related ber mental status and physical
40
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examination findingsas well as her adherence to her treatment regimAenordingly, the ALJ
erred in finding less than credible Plaintiff's testimony associatedtwdalof four factors On
balancethe ALJ erred in assessing Plaintiff’'s credibility given the Ninth Circugtgiirement
that ALJs specifically identify which of the plaintiff's statements they findaditrle and why.
SeeBrown-Hunter, 2015 WL 668499,7at *5.

b. Plaintiff’ s Spouse

Next, the ALJ found Plaintiff's spouse’s testimony not credible because his “alegat
regarding [Plaintiff's] restrictions to perforngrdayto-day activities [weregven more limiting
than those reported by [Plaintifff® (AR 20.) Lay witnes testimony as to a claimant’s
symptoms or how an impairment affects apitis work is competent evidenc&eeMolina, 674
F.3d at 1114 (ALJ must “consider testimony from family and friends submitted orf betied
claimant”). To discount lay witness testimony, an ALJ must give “specifiomsagermane to
each witness."Regennitter v. Comm’r of Soc. Sec. Adnii66 F.3d 1294, 1298 (9th Cir. 1999).
Here, although the ALJ could have provided more details in discounting Plaintiff's &pouse
testimony, he need only provide a germane reason. The ALJ did just that, and thus dighnot g
discounting Plaintiff's spouse’s testimony.

In sum, the ALJ erred in assessing Plaintiff's, but not Plaintiff's spougedibdity.

* k%

Given that the ALJ’s consideration of the medeadenceand adverse credibility finding
of Plaintiff arenot supported by substantial evidence, the Court finds error in Plaintiff's RFC.
Because this error goes to the heart of the disability determination, it issmi¢$sm See
Treichlerv. Comm’r of Soc. Sec. Admii75 F.3d 1090, 1099 (9th Cir. 2014Ai error is
harmless if it is inconsequential to the ultimate nondisability determination,” or ‘@géecy’s
path may reasonably be discerne@fputv. Comm’r, Soc. Sec. Admid54 F.3d 1050, 1056 (9th

Cir. 2006) (“[A] reviewing court cannot considine error harmless unless it can confidently

8 The ALJ also found the testimony of Plaintiff's sister, Lynda-Nicole $wgnnot credible due
to its similarity to Plaintiff's testimony. AR 20.) As Plaintiff does not dispute this part of the
ALJ’s opinion, the Court instead focuses on Plaintiff's spouse’s testimony.
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conclude that no reasonable ALJ, when fully crediting the testimony, could havedeach
different disability determination.”).

Because the Court concludes that the ALJ’s analysis at step four was inheroutrt
need not consider Plaintiff's additional argument that the ALJ also failed tohisdmurden at
step five. As discussed below, the Court concludes that this case must be remandgxkfor fu
proceedings.

THE SCOPE OF REMAND

Plaintiff asks the Cart to remand for immediate benefits under the cragtitue rule.
Generally, when the Court reverses an ALJ’s decision, “the proper course, iaxeep
circumstances, is to remand to the agency for additional investigation or expiadnBenecker.
Barnhart 379 F.3d 587, 598th Cir. 2004). However, a court may remand for an immediate
award of benefits where “(1) the record has been fully developed and furthersacavs
proceedings would serve no useful purpose; (2) the ALJ has failed to provide ledaligrauf
reasons for rejecting evidence, whether claimant testimony or medicalrgpanid (3) if the
improperly discredited evidence were credited as true, the ALJ would beecetpufind the
claimant disabled on remandGarrison, 759 F.3d at 1020. Each part of this three-part standar
must be satisfied for the court to remand for an award of beneéfjtand “[i]t is the ‘unusual
case’ that meets this standardVilliams v. Colvin No. 12—-CV6179, 2014 WL 957025, at *14
(N.D. Cal Mar. 6, 2014) (quotinenecke379 F.3d at 595). Moreover, if “an evaluation of the
record as a whole creates serious doubt that a claimant is, in fact, disaleleak{ should remand
for further proceedings “even though all conditions of the cieslitue rule are satisfied.”
Garrison, 759 F.3d at 102kee alsdlreichler, 775 F.3cat 1106(“[A] reviewing court is not
required to credit claimants’ allegations regarding the extent of their impairnseinte anerely
because the ALJ made a legal efrodiscrediting their testimorniy.

Because the record here creates serious doubts as to whether Plainti#€iglindbled,

the Court need not reach the creabttrue rule and must remand for further proceedings instead.
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CONCLUSION
For the reasons stated above, the Court GRANTS IN PART Plaintiff's Motion for
Summary Judgment (Dkt. No. 17) and DENIES Defendant’s Cross-Motion for Summary
Judgment (Dkt. No. 18). The Court VACATES the ALJ’s final decision and REMANDS for

reconsideration consatt with this Order.

IT IS SO ORDERED.
Dated December 142015

lepuatin et

¢ 3A0QUELINE scoTT codLEY
United States Magistrate Judge
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