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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CONTRA COSTA COUNTY DEPUTY
SHERIFFS ASSOCIATION, Case No. 15-cv-00261-TEH
Plaintiff,
ORDER GRANTING DEFENDANTS’
V. MOTION TO DISMISS
KAREN MITCHOFF, et al.,
Defendants.

This matter is before the Court on Dedfiants’ motion to dismiss Plaintiff's
January 20, 2015 Complaint. The Court barefully considered the arguments of the
Parties in the papers submittaehd finds this matter suitlbfor resolution without oral
argument, pursuant to Civil lcal Rule 7-1(b). Defendants’ motion to dismiss is hereby

GRANTED, for the reasonset forth below.

BACKGROUND

Contra Costa County DepuBheriff's Association (“Plaintiff’ or “DSA”) is a
recognized employee organization under ©atila Government Code section 3501(b),
representing sworn and unsworn County employdeswork for the Office of the Sheriff
in Contra Costa County. Compl. 1 8 (Docki®. 1). Plaintiff brought this action on
behalf of its members, in its representative capadity.The Complaint alleges that
Contra Costa County and four members ef @ounty Board of Supervisors (collectively
“Defendants”) violated Platiff's First Amendmenmrights by making threats in retaliation
for Plaintiff's participation in a petition drevto overturn a Supesor salary increase
passed by the Board of Supervisoig. 1 20-37. The Complaint also alleges a violatior
of the Meyers-Milias-Brown Act (“MMBA”), odified as California Government Code

section 350@t seq, which obligates Defendants to n&gte in good faith with employee
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groups regarding wages, hours, and other terms of employhdefif] 15-19, 38-44; Cal.
Gov. Code § 3505.

Specifically, Plaintiff alleges that Bendant Piepho, a @aty Supervisor,
threatened the former presiderf the DSA as a result oféhAssociation’s involvement in
the petition drive, stating that Plaintiff ha@iade a bad decision aiitds not going to end
well for you guys.” Compl. § 21. Piepho altegedly told Plainff’'s representative that
its members’ working conditits were something that Defendants “can always make
worse.” Id. The Complaint further alleges that ohgy two public meeting of the Board of
Supervisors, Piepho mentioned bringing “ChiRged type pensionfaem” to the County,
which Defendants understood as “an alteraitigpension and retirement benefits provide
to most California public employees, includimgembers of the Association, characterize(
by substantial reductions in thalue of such benefits.td. §{ 22, 28. Additionally,
Defendant Mitchoff, also a @oty Supervisor, allegediyfladed to the possibility of
“Chuck Reed type pension reform” on twocasions: once to members of the United
Professional Firefighters Loc&230 Union, and later dung a telephone call with a
business agent hired by Plaintitd. 1 24, 27. During that phomall, Mitchoff allegedly
remarked that “human nature says thellehe negative ramifications” for Plaintiff, and
that “the county supervisorgere all on board” with heand “would not change their
minds.” Id.  27. Mitchoff also allegedly said Piff was “stupid” if they thought the
petition drive would turn out Wiefor them; that although thBoard of Supervisors had
previously intended to increashe compensation of Plaiffit members, this would no
longer happen due tbe petition; and that she had natinto lose by “coming after”
Plaintiff, explaining: “I'm only gang to be around for the nefdur or eight years. But the
DSA is going to suffer for many years to coméd. Other similar allegations are made
elsewhere in the Complaingee id{{ 20-30.

Plaintiff brought this Comlpint on January 20, 201®efendants filed the instant
motion to dismiss on February,12015. (Docket No. 15). &htiff timely responded, and

[®N




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Defendants replied. (Docket Nos. 18, 19).e fiearing on this motion was previously set
for March 30, 2015.

LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(@puires dismissal vém a complaint fails
“to state a claim upon which relief can be graritdéed. R. Civ. P. 12(b)(6). To survive a
motion to dismiss under this Rule, a plaintiff shplead “enough facts to state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570
(2007). Plausibility does notean probability, but it dogequire “more than a sheer
possibility that a defendant has acted unlawfullgshcroft v. Igbal556 U.S. 662, 678
(2009) (citation omitted). “A claim has faciallausibility when the @intiff pleads factual
content that allows the coud draw the reasonable inference that the defendant is liabl
for the misconduct alleged.id. Dismissal under Rule 12(b)(&) also proper where there
is a “lack of a cognizable legal theoryBalistreri v. Pacifica Police Dept901 F.2d 696,
699 (9th Cir. 1990).

In ruling on a motion to dismiss, a court mtetcept all material allegations of fact
as true and construe the complaint in a liglest favorable to the non-moving party.”
Vasquez v. Los Angeles Coyt87 F.3d 1246, 1249 (9@ir. 2007). Courts are not,
however, “bound to accept as true a legal conclusion couched as a factual allegation.
Igbal, 556 U.S. at 678. A coumay consider the pleadingdong with any exhibits
properly attached theretddal Roach Studios, Inc. Richard Feiner and Co., Inc896
F.2d 1542, 1555, n.19 (9thrCiL989). Additionally, on a mimn to dismiss a court may
properly look beyond the comjaté to matters judicially nicced “without converting the
motion to dismiss ito a motion for sumnmg judgment.” United States v. Ritchi@42
F.3d 903, 908 (& Cir. 2003).

“[1]f a complaint is dismissed for failut® state a claim upon which relief can be
granted, leave to amend may be deniedf.amendment of the complaint would be

futile.” Albrecht v. Lund845 F.2d 193, 195 (9th Cir. 1988).
3
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DISCUSSION
I.  Judicial Notice

Defendants seek the judicial notice ajlgidocuments, designated Exhibits A-H in
their Request for Judicial Nioe. (Docket No. 16). Thesdlocuments include a County
Budget Report (Ex. A), Memoranda of Umsanding between th@ounty and the DSA
(Exs. B, C), the County Boamf Supervisors’ Meeting Agela and Minutes regarding the

introduction of the contested salary incre@®e D), a similar document regarding the

L4

ordinance that repealed thidasg increase (Ex. E), andréfe documents regarding outside
legal proceedings (Exs. F, G, H). In thRequest for Judicial Notice, Defendants do not
explain the relevance of these documentgrovide any substantive argument why the
Court should take judicial notice of them.

A court may take judicial notice of adjudicative fact “that is not subject to
reasonable dispute because it: (1) is genekalbyvn within the trial court’s territorial
jurisdiction; or (2) can be accurately andd#y determined from sources whose accuracy
cannot reasonably be questioned.” Fed. R..ER0d. Noticeable facts include “matters of
public record outside &hpleadings,” as well as proceegl in other courts that “have a
direct relation to matters at issudJnited States ex rel. Roison Rancheria Citizens
Council v. Borneo, In¢971 F.2d 244, 248 (9th Cir. 199R)GIC Indem. Corp. v.
Weisman803 F.3d 500, 504 (9thir. 1986). Where a party requests notice of filings
made in other courts, notice may only be ta¥er the limited purpose of recognizing the
‘judicial act’ that the order [or filing] represesy” not for the truth of the matters asserted
in those filings.Wheeler v. City of OaklandNo. 05-0647-SBA, 206 WL 1140992, at *5
(N.D. Cal. Apr. 28, 2006) (citingnited States v. Jone29 F.3d 1549, 1553 (11th Cir.
1994);San Luis v. Badgley36 F. Supp. 2d 1136, 1146 (E©@al. 2000) (a court “may
take judicial notice of a document filed inather court not for the truth of the matters
asserted in the litigation, btather to establish the faot such litigation and related
filings”)). Finally, judicial notice shouldot be taken for irrelevant matterRuiz v. City

of Santa Monical60 F.3d 543, 548, n. 13 (9th Ci@2B). A matter is relevant if “it has
4
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any tendency to make a fact more or lesbable,” and “the fact is of consequence in
determining the action.” Fed. R. Evid. 401.

In their Request for Judicial NoticBgfendants fail to explain why these
documents should be judicialhoticed. The Court has neither the time nor the inclinatig
to discern and assess every possible reaspidfendants might be seeking judicial
notice of the documents submitted. Nonethg] the Court will briefly consider each
document in turn.

Exhibit A is not mentioned in Defendantdotion, and it is not immediately clear
why Defendants request that it be judiciaillgticed. As a result, the Court DENIES
Defendants’ request as to Exhibit A.

The Court GRANTS Defendants’ request jiadicial notice of Exhibits B and C to
the extent that they establite fact that contract negotiations between the Parties will |
occur for another 16 month&eeMot. at 3 (citing these exhiis to show that “[t]he
contract is closed for anoth&6 months and the parties hava begun to negotiate.”).
This fact is relevant to thadisposition of Defendants’ motioas is explained below, and
the Memoranda are matters of public recddge Ruiz160 F.3d at 548, n. 13 (allowing
notice of relevant factsMGIC Indem. Corp.803 F.3d at 504 (allowing notice of matters
of public record). Insofar as Defendants seek judicial notice of other portions of these
documents, such a request is DENIED.

Exhibits D and E are not redant, as the facts they cairt are not in dispute, and
the existence of the salary ordinance, as a®the ordinance repealing it, are not “fact[s]
of consequence in determining the action.’d.Ae. Evid. 401. Accordingly, Defendants’
request for judicial notice dxhibits D ancE is DENIED.

It is not clear why Defenadiis seek judicial notice dfie court filings provided in
Exhibits F, G, and H. Plaiiff’'s Opposition speculatesdhDefendants might be seeking
notice of these proceedings in order to dastrate that the County cannot withdraw from
the county retiremerstystem through a voter initiatiy@ocess, supporting Defendants’

claim that they cannot easily impose penseform on the DSA’s membership. Opp’n at
5
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21. As an initial matter, the Court cannotice the truth of the matters asserted within
these court filings.See Wheele2006 WL 1140992, at *5Assuming Defendants seek
notice of the filings’ existence for the reasafifered by Plaintiff, the Court finds such
notice unnecessary. The félcat Defendants cannot dggmpose pension reform on
Plaintiff's membership is ingeendently established by thect that pension matters in
Contra Costa County are governed by the County Employees’ Retirement Law of 193
SeeMot. at 6; Opp’n at 11 (citin@raub v. Board of Retiremer84 Cal.3d 793 (1983)).
Consequently, these documents are of only mihirhany, relevance. The Court sees no
reason to impute Plaintiff's explanation for wbBefendants seek ttave these documents
judicially noticed, especiallwhere such notice has no impact on the substantive motiof

Accordingly, Defendants’ request for judiciatice of Exhibits F, G, and H is DENIED.

Il.  Plaintiff's First Amendment Retaliation Claim

“In order to state a claim against a goveamt employer for violation of the First
Amendment, an employee must show (1) tteabr she engaged in protected speech; (2)
that the employer took ‘adverse employmenioac, and (3) that his or her speech was a
‘substantial or motivating factor’ for the adverse employment actiQuszalter v. City of
Salem 320 F.3d 968, 973 (9th CR003). An adverse employment action is one that is
“reasonably likely to deter employeesrfr@ngaging in protected activityld. at 976.
While an adverse employment action can take nfiamys, it is the law of this circuit that
“[m]ere threats and harsh words are insufficieritinez v. City of Los Angeleist7 F.3d
867, 875 (9th Cir. 1998).

In Nunez a police officer brought a Firstmendment claim alleging that his
supervisors scolded him and threateneansfer or dismiss him in retaliation for
comments he made regarding the LAPD’s ficacof promoting unqualified applicants.
Id. at 870, 874. The Ninth Cdt held that Nunez failed tallege an adverse employment
action, which requires “the loss of a valuappterernmental benefit or privilege,” and must

amount to more than “metkreats and harsh wordsld. at 874-75 (internal quotation
6
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marks omitted). Whil€oszalterbroadened the scope of clutt that can constitute an
adverse employment action, such that “tHevant inquiry is wheter the state had taken
action designed to retaliate against ahtll political expression,” the holding &funez-
that the retaliatory conduntust be something moreath threatening speech and
badmouthing - remains good laBee CoszalteB820 F.3d at 979unez 147 F.3d at 875
(“It would be the height ofony, indeed, if mere speedhn response to speech, could
constitute a First Amendemt violation.”).

In this case, the Complaint alleges tBafendants have engaged in nothing more
than threatening speech. T@eunty Board of Supervisors has not formally proposed ai

legislation or undertaken any vote thagitinegatively impact Plaintiff's members.

Furthermore, negotiations between the Partigardeng future labor contracts have not ye

begun. Instead, according tet@omplaint, two members of the Board have made thre:
regarding future contract negotiations, @xlied harsh, but ultimately hollow, words
regarding pension reform. Untile Ninth Circuit invalidateBlunezn its entirety, these
allegations are insufficient to meet the adverse employment action requirement for a
Amendment claim brought by pubkenployees against their employer.

Plaintiff attempts to avoid the adversmployment action requirement by asserting
that it is not an employee of Defendants, anditiaings this lawsuit in its organizational
rather than representative, eafly. Opp’n at 5-6. Thiargument, however, is belied by
the language of the Complaint, whichtsis: “The ASSOCIATI® is the exclusive

representative in matters relating tontembers’ wages, hours and other terms and

conditions of employment and brings this antin its representative capacity.” Compl.

1 8 (emphasis added). An association ¢ray standing to bring gswn behalf of its
members in a representaicapacity when, among other things, its members would
otherwise have standing to sue in their own rigttint v. Washington State Apple Adver.
Comnn, 432 U.S. 333, 343 (1977). Plaintiffisembers are indisputably employed by
Defendants, and therefore would need to allagedverse employment action to bring th

suit in their own right. Because Defendamése not engaged in any adverse employme
7
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actions, members of the DSA cannot assé&it&t Amendment claim against them. It
follows that Plaintiff's r@resentative action mustetefore fail as well.

Accordingly, Plaintiff's First Amadment claim is DISMISSED WITHOUT
PREJUDICE.

lll.  Sufficiency of Complaint Regardng Defendants Gioia and Glover

To state a claim against Defendants Gioia and Glover, Plaintiff must allege in its
complaint that these individuals “throughgir] own individual actions,” personally
participated in the deprivatn of its members’ rightsAshcroft v. Igbal556 U.S. 662, 676
(2009). “Where a complaint pleads facts thia merely consistent with a defendant’s
liability, it stops short of the line betweengsibility and plausibility of entitlement to
relief.” 1d. at 678 (internal quotation marks omitted).

It is undisputed that Defendants Gioia &ldver did not personally participate in
any of the conversations at igsm this case. Instead, Rigif predicates their liability
upon a theory of conspiracy. However, Plaintiff's factual allegations regarding the
conspiratorial conduct betwe®efendants Gioia and Glovend Defendants Piepho and
Mitchoff amount to nothing more than the terased in the latter’s tkats: “we,” “Board
of Supervisors,” “supervisors,” “county supers,” and “all on board.” Compl. § 21, 24
27. Such allegations are “merely consistevith a claim of liability, and therefore stop
short of the “line between possibility apthusibility of entitlenent to relief.” See Igbal
556 U.S. at 678. Indeed, the lack attual allegations against Defendants Gioia and
Glover makes it more plausible that Dedants Piepho and Mitchoff misled the DSA
regarding Gioia and Glover&ipport in order to add weight to their thregige Cole v.
SunnyvaleNo. 08-5017-RMW, 200 WL 532428, at *2 (N.D. GaFeb. 9, 2010) (“Where
the facts, taken as true, are consistent Whighpossibility of wrondoing, but where more
likely explanations also arise from those sdawuts, the allegations do not ‘plausibly
suggest an entitlement to réliand are appropriately subject to dismissal under Rule

12(b)(6).”). Given the lack of factual support, the Court is reluctant to drag individuals
8
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into court simply because others claimeeiitimvolvement while egaging in prohibited
behavior.

Plaintiff's reliance upotacey v. Maricopa County93 F.3d 896 (9th Cir. 2012), is
misplaced. Opp’n at 8. lnacey the allegations of congpy were sufficient podgbal
because the complaint allegggkcific actions undertakdry each member of the
conspiracy.See Lacy693 F.3d at 935-36 (alleging, for example, “[Thomas] recused
himself and appointed Wilenchik.”). Mareer, the court actually found that the

allegations of conspiracy wengsufficientfor some purposes, lacking necessary details 4

S

to the timing of the conspiracyd. at 937. Here, the Complaint alleges no specific actions

on the part of Defendants Gioia and Glgwanly that Defendants Piepho and Mitchoff
acted with their knowledge and conseSeeCompl. 1 14. This imsufficient in light of
the pleading standard articulatedhyomblyandlgbal.

In order to bring a viable claim agairi3¢fendants Gioia and ®ler, Plaintiff will
need to do more #m make conclusory allegations logsslipported by third party threats.
The Court recognizes the diftilty of such an undertakirigefore access to discovery.
Nonetheless, this is the burdenposed upon all plaintiffs bjwomblyandlgbal.
Therefore, in addition to thgeneral insufficiency of Plaiifif’'s First Amendment claim as
provided above, thsuit against Defendants Gioia a@tbver is DISMISSED WITHOUT
PREJUDICE on these grounds.

V. Immunity
A. Legislative Immunity

State and local legislators enjoy absolatenunity for theirlegislative acts.Bogan v.
Scott-Harris 523 U.S. 44, 49 (1998). Whether legtale immunity applies depends upon
whether the official is enggd in legislative activity See, e.gid. at 55 (city council
member who introduced budget elimimagtiplaintiff's employnent position and mayor
who signed bill into law preicted by absolute immunitypup. Ct. of Va. v. Consumers
Union of the U.S.446 U.S. 719, 734 (1980) (st@elges’ promulgation of attorney

9
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professional responsibility rules was protedigdabsolute immunity).The determination
of an act’s legislative character “turns on theuraof the act, rathehan on the motive or
intent of the official performing it."Bogan 523 U.S. at 54. When evaluating whether ar
act by members of a legislative body is entitiedegislative immunity, courts consider
“(1) whether the act involves ad hoc decisi@king, or the formulation of policy; (2)
whether the act applies to a few individuals, athi public at large(3) whether the act is
formally legislative in charaet; and (4) whether it bearB the hallmarks of traditional

legislation.” Schmidt v. Contra Costa Cnt$93 F.3d 1122, 1132 (9th Cir. 2012).

Defendants allege legislative immunity bédin the threat of pension reforms and the

threat of taking a hard line in futurerdract negotiations regéing employee pay and
benefits. Mot. at 13-15. The Court finds Egtive immunity does natttach to the threat

of pension reform, but does attach te threats regarding contract negotiations.

1. Legislative Immunity Does Not Protect Defendants’ Pension Reform
Threats.

When the named Defendants threatened 8kHReed type pension reform,” they
were not engaged in a legislaiact, as is required to claim the protection of legislative
immunity. Bogan 523 U.S. at 55. The Parties agtlea pension matters in Contra Costg
County are governed bydiCounty Employees’ Retirement Law of 1937, California
Government Code sections 31460seq.Mot. at 6; Opp'n at 11 (citingraub v. Board of
Retirement34 Cal.3d 793 (1983)). fiollows that as a matter gtate law, Defendants do
not have the ability to amend the provisiafishat act to bringbout the threatened
pension reforms. Unlike a prosecutor’s thitegbrosecute, or a judge’s threat to hold a
litigant in contempt, Defendants’ threats wereassarily empty ones. Indeed, it sounds
reason that such threats cannot be parti@gialative act where there is no possibility of
legislation. The fact that these threats waegle by legislators isithout consequence, as
the act of making those statements canndyfae described as legitimate legislative
activity. See Boganb23 U.S. at 54. This conclusiasupported by the rationale behind

legislative immunity, which alls legislators to exercisegjislative discretion” without
10
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being “inhibited by judicial iterference or distorted by the fear of personal liabilitygl”
at 52. Logically, the law sluld not be concerned withhibiting a legislator from
threatening to take aots that she clearly has no authority to take.

The Court is similarly unconvinced by Deftants’ argument thahey should be

iImmune because they might laendorse or advocagtatewide pension reform. Mot. at

13; Reply at 9. There is no indication tbefendants were engaged in statewide pension

reform advocacy when ¢ise threats were made, and absenh evidengghe immunity

provided to legislative adwacy does not apply.

2. Legislative Immunity Protects Defendants’ Negotiation-Related
Threats.

Conversely, negotiating the terms of ®Biembers’ employment is within the
authority of the Board of Supereiss. When considering the foBchmidtfactors
provided above, stating a potentialipp position on public employee contract
negotiations that affect a large yet discigteup of people satistethe first and second
factors, supporting an applicati of legislative immunity.Schmidt 693 F.3d at 1136.
This assessment is not changed by thetfattDefendants’ actions targeted County
employees instead of the entire populati@ee id(“An act need notféect a city’s entire
population in order to be considered legiskativt is sufficient that the act affects a
discrete group of people or places.”).

The thirdSchmidtfactor, which considers whether taet is formally legislative in
character, also weighs in favor of findilegislative immunity for these statemengee
id. at 1137. Under California law, collective baaging agreements covering County
employees must be approved by the Boarfugervisors in order to take effect. Cal.
Gov. Code § 3505.1. Coutttave consistently found thigtgislative votes affecting the
positions and salaries of city piayees are legislative actSee Rabkin v. DeaB56 F.
Supp. 543, 547 (N.D. Cal. 1994ke also Schmidé93 F.3d at 1137 (“The act of voting
on and passing ordinancasd resolutions pursuant to correct legislative procedures is

‘formally and indispudibly legislative.”) Accordingly, pre-negtation policy positioning

11
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IS legislative in nature in the same way that threats of prosecution are prosecutorial in
nature. See Guttman v. G.T.S. Khalg&6 F.3d 1027, 1034 (20Cir. 2006) (prosecutor’s
“threat to file a revocation action unless jptéf] responded witim the deadline” was
protected by absate immunity).

Finally, these actions bear the hallmaoksraditional legislation under ttif&chmidt

test’s fourth factor. “The hallmarks of tiidnal legislation include the use of discretion,

the making of policy that impdates budgetary priorities and the provision of services, and

prospective implications that reach beyonel plarticular persons immediately impacted.”
Schmidt 693 F.3d at 1137As in Schmidi the negotiation of a collective bargaining
agreement, and to a greater extent th@fpre-negotiation day positioning, is
discretionary, and “implicates budgetary priostend the provision a&fervices” within the
County. Id. Consequently, comments that positioa Board of Supervisors even before

formal negotiations begin are pected by legislative immunity.

B. Immunity under the Speechand Debate Clause

The Court is not convinced that Defendastsitements regardirpension reform are
protected by the Speech and Debate Clad$e Speech and Debate Clause provides
immunity for legislators acting within “thgphere of legitimate legislative activity.”
Tenney v. Brandhoy841 U.S. 367, 372-73 (1951)he Clause does not, however,
provide a blanket protection of everything saidione within a legilative forum. “Only
acts generally done in the course of the gssmf enacting legidlan [are] protected” by
the Speech and bate clauselUnited States v. Brewstet08 U.S. 501, 514 (1972).

The pension reform commentgade during Board meetings were not made “in the
process of enacting legislationSee id.As is explained above, the fact that the Board h;
no authority to enact pension reform didfiess such threats fim being within “the
sphere of legitimate legislative activityTenney 341 U.S. at 372-73. Furthermore, there

Is no evidence that Defendants were engagéehislative advocacfor pension reform

12
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when such threats were mad&ccordingly, those threats are not protected by the Spee

and Debate Clause.

C. Immunity under the Noerr- Pennington Doctrine

“The Noerr-Pennington doctrine ensures that thdse petition the government for
redress of grievances remain immdiraen liability for statutory violations,
notwithstanding the fact th#teir activity might otherwise bgroscribed by the statute
involved.” White v. Leg227 F.3d 1214, 1231 (9thrCR000). “While the Noerr-
Pennington doctrine originally arose in the antitrust conieistpased onrad implements
the First Amendment right to peon and therefore, with one egption . . . applies equally
in all contexts.”Id.

As a preliminary matter, the Court agregth Defendants thahe Noerr-Pennington
Doctrine can apply outside the context ofitamst matters. Mot. at 16; Reply at 10;
Whiteg 227 F.3d at 1231. However, the Cousadjrees with Defendant’s application of
the Doctrine to thedcts of this case.

The Noerr-Pennington Doctrine operateprotect the right to petition one’s
government, and otherwise engage in legislative advoddeyistee Town Ctr. v. City of
Glendale 227 F.3d 1090, 1093 (9@ir. 2000). As already disssed, the Board does not
have the authority to enact pension refosmthe individual Board members could not
have been lobbying each other for the passfgach reform meases. There is also no
evidence that Defendants were lobbying themstituents or the state legislature to enact
pension reform. Therefore, an immunity doarthat protects public officials’ attempts tq
“intercede, lobby, and generate publidityadvance their constituents’ goals” is
inapplicable given the factsgmently before the CourBee id.Defendants’ argument here
is anticipatory: it looks to #possibility that Defendants miglabby for pension reform in
the future and asks the Court to fimnnunity for past behavior as a resufieeMot. at

17. The Court declines to do so, as it mustmheine the applicatioaf immunity to what
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Defendants have alreadpne, not what themightdo at some later date. The Noerr-

Pennington Doctrine is therefore inapplicable.

V. The Meyers-Milias-Brown Act Claim
The Meyers-Milias-Brown Act (“MMBA”) governs labor-management relations in

California’s local governments. Cal. G&vode. § 3500, 3501(c)lThe Act provides “a
reasonable method of resolgidisputes regarding wagdmurs, and other terms and
conditions of employment.’Santa Clara County Counsel Attys. Ass’n v. Wood3idzal.
4th 525, 536 (1994). Of paoular relevance, the Act “iposes on local public entities a
duty to meet and confer in good faith wittpresentatives of recognized employee
organizations, in order to reach binding agreements governing wages, hours, and wo
conditions of the agencies’ employeeg&bachella Valley Mosqto & Vector Control

Dist. v. California PubEmployment Relations BA&5 Cal. 4th 1072, 1083 (2005).

Article 11l of the United States Constitutionguides federal courts with jurisdiction
over “concrete and particularizeddctual and imminent” claimsLujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992)'he courts are prohibited from issuing advisory
opinions or declaring rights basen hypothetical situations’lhomas v. Anchorage Equal
Rights Comm’n220 F.3d 1134, 113®th Cir. 2000) (en banc). “A claim is not ripe for
adjudication if it rests upon ctingent future events that mmaot occur as anticipated, or
indeed may not occur at all.Texas v. United States523 U.S. 296, 300 (1998) (internal
guotation marks omitted).

Plaintiffs MMBA claim is not ripe, as thAct only requires Defendants to meet and
confer in good faith regairg the creation of binding employment agreements, and the
time for negotiations between Plaintiff and Defendants has not yet ar@esdCoachella
Valley Mosquitp 35 Cal. 4th at 1083. Until Defenita make a unilateral change to the
employment conditions specified in the curreblacontract between the Parties, or fall
to meet and confer in good faith regardinfgtaire labor contract, there is no “actual and
imminent” MMBA violation. See Lujan504 U.S. at 560; Cafzov. Code. §8§ 3500,
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3505.2, 3505.5. The fatttat Board members’ positionsgarding future collective
bargaining are presently hostdees not guarantee that theyl fail to negotiate in good
faith when called upon to do so at some ldtge. Because the alleged harm is continge
on future events, it is not riperfadjudication by this CourtSee Texa$23 U.S. at 300.

The Court is also not convinced that Rtdf has been prevented from representing
its members, or that it is otherwise impossitdr Defendants to gage in good faith
future negotiations as a rdisof the alleged threatsSeeOpp’n at 14-17. Such claims are
highly speculative and fall far short of theofcrete and particularized” standard required
for ripeness.See Lujan504 U.S. at 560. The “good fdithature of Defendants’ behavior
must be assessed at the time that negatmatually take place, not prematurely
determined based upon a few statemerdde by two members of the Board of
Supervisors months before the e are set to meet and conf&ee Nat'l Labor
Relations Bd. v. Truitt Mfg. Co351 U.S. 149, 155 (1956) (“€hprevious relations of the
parties, antecedent events exping behavior at #hnbargaining table, and the course of
negotiations constitute the raw facts for reagtia finding of badaith].”). Further,
Plaintiff fails to explain why it can no longegpresent its membemyen assuming that
such a claim is cognizable given thpnesentative status of this suit.

Accordingly, Plaintiff's Meyers-MiliaBrown Act claim isDISMISSED WITHOUT
PREJUDICE, allowing Plaintiff th opportunity to allege some present or immediate, ng

contingent violation of the Adn an amended complaint.

VI. Relief Sought
A. Declaratory Relief

In its prayer for relief, Plaintiff requesta declaration that the individually named
Defendant Board members’ camad violated” Plaintiff's rghts under th€onstitution and
the MMBA. Compl. at 10:15-18. Declarayamelief is governed under the Declaratory
Judgment Act, 28 U.S.C. 88 2201, 2202. “[Ttheestion in each case is whether the fac

alleged, under all the circumstances, showttete is a substantieontroversy, between
15
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parties having adverse legal interests, ffigant immediacy and reality to warrant the
iIssuance of a declaratory judgmeniaryland Cas. Co. Wacific Coal & Oil Co, 312
U.S. 270, 273 (1941).

As previously explained, there is mamediate controversy. Defendants cannot
unilaterally enact pension reform, and thau@das been provided no evidence that the
Parties are set to meet azwhfer about DSA membersmployment conditions in the
immediate future. If contract negotiationsreven progress and Defendants continued to
issue the threats alleged, thdgclaratory relief might be me appropriate. These are the
not the factual circumstances before the Cohtirther, Plaintiff's request for declaratory
relief specifically seeks a declaration thafémelants’ past conduct was a violation of
Plaintiff's rights. Compl. at 10:15-18. As eapied above, this is incorrect. Accordingly

declaratory relief is not availablunder the current Complaint.

B. Injunctive Relief

To be entitled to injunctive relief, a ptaiff must demonstrate that they face
irreparable injury that is real, immedia#and direct - not “abstract,” “conjectural,” or
“hypothetical.” City of Los Angeles v. Lyon461 U.S. 95, 101-102 (1983). Because the
Complaint fails to allege #t Defendants have taken aaverse employment action, or
that Plaintiff faces anynmediate and diredhreat ofirreparable harm absent the
intervention of this Court, Plaintiff is not &thed to injunctive relief on the present facts.
As explained by Defendantsidio Police Command Unit Ass’n v. City of Indso
inapposite, as the defendant in that dea already violated its meet and confer
obligations under the MMBA230 Cal. App. 4t1521, 539-40 (2014)Here, Defendants
have not yet violated thedluty to negotiate in good faitAnd there is no direct and
immediate threat of such vaiion where negotiations will not take place for more than @

year.
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CONCLUSION

For the reasons articulated above, the Court hereby ORDERS that Plaintiff's Fi
Amendment and MMBA claimare DISMISSED WITHOUTPREJUDICE. Additionally,
all claims against Defendants Giand Glover are DISMISSED WITHOUT
PREJUDICE. Finally, the Coutakes judicial notice of the facts contained within
Exhibits B and C thadescribe the timeline for contract negotiations betwkerParties.
Accordingly, the hearing otinis matter currently set fédarch 30, 2015, is hereby
VACATED.

Plaintiff is granted leave to amenddashall file an amended complaint on or
beforeApril 14, 2015. Failure to file a timely amended complaint shall result in dismisg

with prejudice of all causes of amti and termination of this case.

IT IS SO ORDERED.

Dated: 03/24/15 T

47

L O ENDERSUN
United States District Judge
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