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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

DOUGLAS O'CONNOR, et al.
Plaintiffs,
V.

UBER TECHNOLOGIES, INC., et al.
Defendant.

IN RE UBER FCRA LITIGATION

HAKAN YUCESOQY, et al.,
Plaintiffs,
V.

UBER TECHNOLOGIES, INC,, et al.,

Defendants

Case N013<v-03826EMC
Case No. 14v-5200EMC
CaseNo. 15¢v-0262EMC

ORDER DENYING DEFENDANT’'S
MOTION TO STAY

O’ConnorDocket No. 439
In re Uber FCRA LitigatiorDocket No. 140
YucesoyDocket No. 166

[. INTRODUCTION

On December 23, 2015, the Court issued an Order on Plaintiffs’ motions to enjoin Ubg

communications with class dputative class members, as well as enforcement of the Deceml

11, 2015 arbitration agreement (hereafter, December 2015 Agreer@®&@gnnor, Docket No.

435;In re Uber FCRA LitigationDocket No. 137YucesoyDocket No. 161 (Orgl. Uber has

appealedhe Court’'sOrder, and has now moved to stay the order in its enti@gonnor,
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Docket No. 439|n re Uber FCRA LitigationDocket No. 140YucesoyDocket No. 166 (Mot.).
Having considered the parties’ filings, and for the reasons set forth belowQuneDENIES
Uber’s motion to stay.

[I. DISCUSSION

A. Motion to Stay

Whether to issue a stay pending appeal is “an exercise of judicial discretito be
guided by sound legal principlesNken v. Holder556 U.S. 418, 433-34 (200%ee also Guifu
Li v. A Perfect Franchise, IndNo. 10€v-1189-LHK, 2011 WL 2293221, at *2 (N.D. Cal. Jun. 8,

2011). In determining whether a stay should issue, the Court considers four factors:

(1) whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the stay
will substantially injure the other parties interested in the
proceeding; and (4) whether the public interest favors a stay.

In re Carrier IQ Consumer Privacy LitigNo. C-12md-2330 EMC, 2014 WL 2922726, at *1
(N.D. Cal. Jun. 13, 2014) (citations omittesie also Leiv&erez v. Holder40 F.3d 962 (9th Cir.
2011).

1. Likelihood of Success on the Merits

The Court finds that Uber has not made a strong showing of success on the merits, eij
by making a “strong showing” on the merits or by raising “serious legtouns.” See Morse v.
Servicemaster Global Holdings)d.,, No. C-10-628-Sl, 2013 WL 123610, at *2 (N.D. Cal. Jan. §
2013) (citingLeivaPerez 640 F.3d at 964). Uber argues that the Court overstepped its autho
under Rule 23(d) when it invalidated Uber’s arbitration agreement and required Ubdude
more detailed disclosures, subject to agreement by opposing counsel and Court approval. M
1. Uber contends that the order is not based on “a clear record and specific findneggiirasl
by the Supreme Court @ulf Oil Co. v. Bernard452 U.S. 89, 100 (1981), and that the order is
not “carefully drawn” to limit speech as little as possible. Mot-at Einally, Uber argues that
the Order is “infused with an impermissible presumption . . . against arbitratidn &vor of
class action litigtion, in violation of both the [Federal Arbitration Act] and Rule 28l"at 34

(emphasis omitted).
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The Court rejects these arguments. As an initial matter, the Court did not invalaie
arbitration agreement, except as to drivers who areoptre O’Connorcertified class and with
respect to the certified claims, up to the date of certification (Decedné15). Ord. at 4-5. In
so ruling, the Court merely confirmed Uber’s intent, as stated in its filingpstiang Court,
statements to theress, and at the hearing on this mat&seO’Connor, Docket No. 408, Exh. C;
Docket No. 410 at 4; Docket No. 428 at 38:24-38&tthew BlakeUber Vows New Arbitration
Deal Not Attempt to Reduce Class Size, While Plaintiffs Skepbsaly JOURNAL, Dec. 14, 2015.

As to all other putative class memhetse Court did not rule on the enforceability of the terms of

the December 2015 Agreement, but only required modest changes to the notice provigion withi

the arbitration agreement and a correctiveecdetter, with a more easily accessible-opt
function. Ord. at 6-7.

These requirements were narrowly tailored to address the signifidaat denfusion
created by Uber’s promulgation of the December 2015 Agreement. In fact,fRlgrdvided
evidence ofctualconfusion diredy resuling from Uber’s issuance of the December 2015
Agreement.See O’Connobocket No. 415 (Liss-Riordan Dec.) at § 3 (stating that her firm had
received over 800 inquiries from drivers expressing concerns and confusion aboutehié&re
2015 Agreement, including whether they needed taapte participate in th®'Connorcase
and how to do so). This is not merely a hypothetical harm, as Uber congaeldot. at 2.
Furthermore, thesequirements arevell within the power of the court as establishedther
cases, including those where the court itself drafted the degexitice that was sent to putative
class membersSee Camp v. Alexand&00 F.R.D. 617, 626 (N.D. Cal. 2014) (invalidating opt-
outs and ordering issuance of court-drafted corrective notice where the defemgaaperly
solicited opt-out declaratiorieom putative class member§uifu Li v. A Perfect Day Franchise
270 F.R.D. 509, 518-19 (N.D. Cal. 2010) (sayM9ulton v. U.S. Steel Corb81 F.3d 344, 353
(6th Cir. 2009) (affirming court’s corrective notice and extension of the opt-out perfadwind
the confusion” caused by plaintiffs’ attorney’s unilateral communication withipetelass
members to procure posgrtification optouts). Uber cites no case law otherwise, citorgy

general First Amendment cases that did not involve a court’s authority to eegohamunications
3
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with a class or putative class under Rule 38eMot. at 3. The Court thus finds that Uber has n
demonstrated that it has a strong showing on the merits or likelihood of success on apfiesl, 1
a serious legajuestion has been raised.

2. Irreparable Harm to Uber

Uberargues that it will suffer irreparable harm to its rights under the First Amemndme
the Federal Arbitration Act (FAA), absent a stay. Mot. at 4. The Court finds bieatddes not
show that the balance of hardships absent a stay tips sharply in itsFavaxample, Uber asks
that the Court stay th@rder in its entirety (se®’Connor Docket No. 444 at 1), which would
include the Court’s Order that the December 2015 Agreement is ineffestiodlee certified class
and claims ir0’Connor, up to the date of certification (December 9, 201%53eO0rd. at 4-5. Uber
does not explain what harm it would suffer absent a stay odebtsonof the Qder, particularly
whenthis sectionmerely confims Uber’sstatedntent?

As to the prospective relief ordered by the Ceurk., the revised notice provision and
new cover letter- these changemre very modestContrast with Gulf Oil Co. v. Bernard52
U.S. 89, 104 (finding order issued pursuant to Rule 23(d) “involved serious restraints on
expression” where the order imposed a complete ban on all communications conberciags
action between parties or their counsel and any actual or pbtdasia member who was not a
formal party, without the prior approval of the court”). The Court simply requires@ m
complete notice provision that clarifies the existing state of litigation and whetaghs currently

stand, as well as a succinct cover letter that provides an easily accessdléefapttion, to ease

the opt-out process for individuals who do not wish to be bound by the arbitration agreement,

to judicial oversight, in the event that the parties cannot agree as to the cotitertafer letter

and revised arbitration agreement (which again, should require only chianges), the parties

! Uber also now contends that if it is required to issue the revised notice provisionraetiveor
cover letter, it should be able to enforce any new arbitration agreement dogaicsttified
O’Connorclass. Seeln re Uber FCRA LitigationDocket No. 148 at 2. The Court has already
prohibited Uber from promulgating any further arbitration agreement to ceértifes members
purporting to affect claims asserteddConnor, except with approval of class counsel or the
Court. Ord. at 5. To the extethtat Uber argues it may enforce any new arbitration agreement
against th@©’Connorclass as to claims that have been certified, the Court rejects this claim.

4
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may come to the Court to resolve any disagreements. The Court did not, as requested by
Plaintiffs, enjoin the promulgation of future arbitration agreements or requirdramagifve opt-in
to the arbitration agreement. Uber is still free to issue arbitration agreemerasformity with
themodesterhancements ordered by the Court.

3. Harm to the Plaintiffs

The Court finds that the harm to tpetative class is significanghould the order be
stayed Again, there is evidence of actual confusion that has resulted from the De@&ibe
AgreementMoreover, as a practical matter, the December 2015 Agreement and any future
arbitration agreementlirectly affect a putative class member’s rights because if a driver does
opt out of the arbitration agreement, they may be precluded from participatingoim@mclass
action litigation before this Court. Was precisely because of this potential interference with th
rights of Plaintiffs and putative class members in this case that the Court foendssary to
exercise its Rule 23(d) powerSeeOrd. at 4compare with Piekarski v. Amedisys lll., LLLF.
Supp. 3d 952, 956 (N.D. Ill. 2013) (invalidating arbitration agreement with burdensome opt-o
sent to potential class members because it “appears obvious . . . that Defendaidd itge
employees would not follow all these steps and would instead be bound to arbitrate their
grievances”)

4. Public Interest

Finally, the Court considers the public intere&s neither party has asserted any public
interest at issuehé Court finds that this factor is neutral.

5. Balance of Interests

The Court finds that Uber has not shown a likelihood of success on the merits, nor
irreparable harm in light of the limited modifications required by the Courtonirast, there
would be significant harm to the plaintiffs and putative class, should Uber’s motiony twesta

granted. For those reasons, the Cuaulitdeny Uber’s motion to stay therd®r in its entirety.

B. O’ConnorPlaintiffs’ Request to Stay
In O’Connor, Plaintiffs have requested that the Court delay issuance of the corrective

cover letter and revised arbitration agreement until after class hasdeeen issued in the
5
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O’Connorcase.SeeO’Connor, Docket No. 446 at 10. Plaintiffs in re Uber FCRA Litigation
do not oppose the requéstUber opposes the request in the event that the Court does not stay
order in the entirety, on the ground that it should be permitted to send out a revisedaarbitrati
agreement and corrective notice as soon as possible, and no later than the diesevhitlags
notice. In re Uber FCRA LitigationDocket No. 148 at 1. The Court sees no good reason to ds
sending out the revised arbitration agreement and corrective notices givenatotithe stay.
Delaying those noticawill prejudice Uberwho is entitled to implemerd new arbitration notice
and agreement provided it complies with this Court’s order. Howeverothectivenoticemay
bedelayedfor thosecertifiedclass membensho are receiving class notigeorder to minimize
confusion obr certified class membertie corrective notice can be sent after the notice process
the certified class is completedhis will be of minimal prejudice to Uber since the Court has
determined, consistent with Uber’s stated intent, that the netradidn agreement will noin
any eventpe effective as to the members of the certified class as to certified.claims

Uber states that Plaintiffs’ counsel has refused to meet and confer witheghating its
proposed revised arbitration agreement and corrective cover letter, in viofatenCGourt's
Order that the parties meet and confer within ten days of its order. Docket N0.145T et
Court does not have full information regarding what has occurred, but would not approve of
Plaintiffs’ actions if that was the cas&he Court has also reviewed Uber’s proposed revised
arbitration agreement and corrective cover |lBacket No. 451), and has serious concerns abd
the adequacy of the proposed opt-out function (which is less an opt-out fuhein@nlink to the
opt-out provision which still requires the recipient to compose an email in order to pahdut
whetherit satisfies the Court’s @er. Further, to the extent that Uber suggests that it is not
required to issue the correaicover letter to future drivers or with future arbitration agreement
this will alsobe in violation of the Court’'s @er. SeeOrd. at 8.

The parties ar® RDERED to meet and confer on the proposed revised arbitration

agreement and corrective cover letter, including the opt-out function. The pariemeet and

2 TheDel Rioplaintiffs have not stated any position on the matter.
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confer by telephone, not just bynaail or letter® If the parties cannot agree on a proposed revis
arbitration agreement and corrective cover letter, the parties shall not@pthieby submitting
their respective proposed notices and procedur&gdmnesday January 13, 2016 At that time,
the parties must file a declaration stating that they have satisfied their obligatioettantde
confer in good faith.

II. CONCLUSION

The Court finds that Uber has failed to make a strong showing on the merits, and that
harm to the plaintiffs and putative class in light of a stay is significant compak#zbtés alleged
harm in the absence of a stay. For these reasons, theDENIES Uber’'s motion to stay. Also,
the O’ConnorPlaintiffs’ requesto stay iSDENIED IN PART AND GRANTED IN PART as
provided herein.

The parties are agaldRDERED to meet and confer as to the revised cover letter and
arbitration agreement, to conform withe Court’'s December 23, 2015 Order.

This order disposes @’'Connor, Docket No. 439Iin re Uber FCRA LitigationDocket
No. 140; and¥ucesoyDocket No. 166.

IT 1S SO ORDERED.

Dated:Januang, 2016 ﬂ
/A

EDWA% iﬁ CHEN

United States District Judge

3 Any future violation of the Court’s meet and confer orders may be subject to sanstieel| as
a requirement that all meet and confers occur in person.
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