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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in this action are likely to involve production of
confidential, proprietary, or private information for which special protection pobic
disclosure and from use for any purpose other than prosecuting this litigatyomemvarranted.
The parties acknowledge that this Order does not confer blanket protections onadldescor
responses to discovery and that the protection it affords from public disclosure axteusis
only to the limited information or items that are entitled to confidential treatment under the
applicable legal principles. The parties further acknowledge, as setrf@#ciion 12.3, below,

that this Stipulated Protective Order does not entitle them to file confidential infonnatier

seal;Civil Local Rule 795 sets forth the procedures that must be followed and the standards that

will be applied when a party seeks permission from the court to file material seale

2. DEFINITIONS

2.1 Challenging Party: a Party or Nétarty that challenges thiesignation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items information (regardless of how it is

generated, stored or maintained) or tangible things that qualify for postectder Federal Rule
of Civil Procedure 26(c).

2.3  Coaunsel (without qualifier): Outside Counsel of Record and House Counsel

well as their support staff).

2.4  Designating Party a Party or NotParty that designates information or items th
it produces in disclosures or in responses to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Materiakll items or information, regardless of the

medium or manner in which it is gemrated, stored, or maintained (including, among other thi
testimony, transcripts, and tangible things), that are produced or genardiedasures or
responses to discovery in this matter.

2.6 Expert: a person with specialized knowledge or experignaematter pertinent t
the litigation who has been retained by a Party or its counsel to serve geemataess or as a

consultant in this action.
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2.7 House Counsel: attorneys who are employees of a party to this action. Hous

Counsel does not include Outside Counsel of Record or any other outside counsel.
2.8 Non-Party any natural person, partnership, corporation, association, or othe
entity not named as a Party to this action.

2.9 Attorneys’ Eyves Only Information or ltemsSCONFIDENTIAL Information that

the Designating Party reasonably and in good faith determines to be highliveessith that
disclosure could result in irreparable harm or injury to the Designating étatie Producing
Party, or which the designating Party in good faith believes contains highltivsergormation,
including but not limited to trade secrets or other confidential research, devatofimancial or

other commercial information or privileged information.

2.10 Outside Counsel of Record: attorneys who are not employegsaty to this
action but are retained to represent or advise a party to this action and haredppthis actior
on behalf of that party or are affiliated with a law firm which has appeared ot bktieat party.

2.11 Party any party to this actiomcluding all of its officers, directors, employees,
consultants, retained experts, and Outside Counsel of Record (and their suppart staffs)

2.12 Producing Party a Party or NofParty that produces Disclosure or Discovery

Material in this action.

2.13 Professional Vendorspersons or entities that provide litigation support servic

(e.g., photocopying, videotaping, translating, preparing exhibits or demonstratidns, a
organizing, storing, or retrieving data in any form or medium) and their empglayee
subcontactors.

2.14 Protected Material: any Disclosure or Discovery Material that is desigasted

“CONFIDENTIAL.”

2.15 Receiving Party: a Party that receives Disclosure or Discovery Materiabfrom

Producing Party.
3. SCOPE
The protections conferred by this Stipulation and Order cover not only ProtecteaiaM:

(as defined above), but also (1) any information copied or extracted from ProtettzlVa
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(2) all copies, excerpts, summaries, or compilations of Protected Material; aard/(@stimony,
conversations, or presentations by Parties or their Counsel that mightRPestegted Material.
However, the protections conferred by this Stipulation and Order do not cover the followin
information: (a) any information thad in the public domain at the time of disclosure to a
Receiving Party or becomes part of the public domain after its disclosafedoeiving Party as
a result of publication not involving a violation of this Order, including becoming part of the
public record through trial or otherwise; and (b) any information known to the RecBiartyg
prior to the disclosure or obtained by the Receiving Party after the discfosura source who
obtained the information lawfully and under no obligation of confi@éttito the Designating
Party. Any use of Protected Material at trial shall be governed by a separa@emgfrer order.
4., DURATION

Even after final disposition of this litigation, the confidentiality obligations impased
this Order shall remain in effect until a Designating Party agrees othemwigiing or a court
order otherwise directs. Final disposition shall be deemed to be the later ofh{isdif all
claims and defenses in this action, with or without prejudice; and (2) final judgmeint duieer
the completion and exhaustion of all appeals, rehearings, remands, trials,\us kEvileis action
including the time limits for filing any motions or applications for extension of timeupntgo
applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protediaoh Party

or Non-Party that designates information or items for protection under this Qudetake care
to limit any such designation to specific material that qualifies undexppepriate standards.
The Designating Party must designate for protection only those parts ofamdtruments,
items, or oral or written communications that qualifgo that other portions of the material,
documents, items, or communications for which protection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibDegsignations that are

shown to be clearly unjustified or that have been made for an improper purpose (e.g., to
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unnecessarily encumber or retard the case development process or to inmgosssary

expenses and burdens on other parties) expose the Designating Party to sanctions

If it comes to a Designating Party’s attention that information or items that it diesigna

for protection do not qualify for protection, that Designating Party must promptfy afitother
Parties that it is withdrawing the mistaken designation.

5.2  Manner and Timing of Designations. Except as otherwise provided in this O

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated dy ordere
Disclosure or Discovery Material that qualifies for protection under thdeidnust be clearly sa
designated before the material is disclosed or produced.

Designaibn in conformity with this Order requires:

(@ for information in documentary form (e.g., paper or electronic docume
but excluding transcripts of depositions or other pretrial or trial proceedihgsjhe Producing
Party affix the legend “CONFIDENTIALbr “ATTORNEYS’ EYES ONLY” to each page that
contains protected material. If only a portion or portions of the material on a paldresdor
protection, the Producing Party also must clearly identify the protected por{e:mys by making
appropriate markings in the margins). A Party or Non-Party that makesabdigicuments or
materials available for inspection need not designate them for protectibaften the inspecting
Party has indicated which material it would like copied and produced. During the inspectio
before the designation, all of the material made available for inspecti¢hsitEemed
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY.” After the inspecting &ty has identified
the documents it wants copied and produced, the ProdBentg must determine which
documents, or portions thereof, qualify for protection under this Order. Then, before pgodu
the specified documents, the Producing Party must affix the “CONFIDENToALe
“ATTORNEYS’ EYES ONLY” legend to each page thaintains Protected Material. If only a
portion or portions of the material on a page qualifies for protection, the ProducinglBarty a
must clearly identify the protected portion(s) (e.g., by making apprepratkings in the

margins).
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(b) for testimony givenn deposition or in other pretrial or trial proceedings
that the Designating Party identify on the record, before the close dépusition, hearing, or
other proceeding, all protected testimony.

(© for information produced in some form other than documentary and fq
other tangible items, that the Producing Party affix in a prominent place on¢hieraf the
container or containers in which the information or item is stored the legend “©EGNFIAL”
or “ATTORNEYS’ EYES ONLY.” If only a portion pportions of the information or item
warrant protection, the Producing Party, to the extent practicable, shalfyideatprotected
portion(s).

5.3 Inadvertent Failures to Designate. If timely corrected, an inadverteneftolu
designate qualified information or items does not, standing alone, waive the®@egdarty’s
right to secure protection under this Order for such material. Upon timegctorr of a
designation, the Receiving Party must make reasonable efforts to assure thatdrial is
treated in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY OR ATTORNEYS' EYES ONLY

DESIGNATIONS

6.1 Timing of Challenges Any Party or NorRParty may challenge a designation of
confidentiality at any time. Unless a prompt challenge Besignating Party’s confidentiality
designation is necessary to avoid foreseeable, substantial unfairness, unnpecessanic
burdens, or a significant disruption or delay of the litigation, a Party does not teailght to
challenge a confidenti&yi designation by electing not to mount a challenge promptly after th

original designation is disclosed.

6.2 Meet and Confer The Challenging Party shall initiate the dispute resolution

process by providing written notice of each designation it is challgragnd describing the basis

for each challenge. To avoid ambiguity as to whether a challenge has been mad#égthe wr
notice must recite that the challenge to confidentiality is being made in accosdémehis
specific paragraph of the Protective OtdErne parties shall attempt to resolve each challengg

good faith and must begin the process by conferring directly (in voice to voicgudatather

r any
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forms of communication are not sufficient) within 14 days of the date of serviceicé.not
conferrng, the Challenging Party must explain the basis for its belief that the cdidiitgn
designation was not proper and must give the Designating Party an opportunrigwothe
designated material, to reconsider the circumstances, and, if no changenatt@sig offered,
to explain the basis for the chosen designation. A Challenging Party may poteedext
stage of the challenge process only if it has engaged in this meet and confes finstoas
establishes that the Designating Party is unwilling to participate in the meeadrdadmrocess in
a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve a challenge without court

intervention, the Designating Party shall file and serve a motion to retain corfitdennder
Civil Local Rule 7 (and in compliance with Civil Local Rule 79-5, if applicable) wiftli days
of the initial notice of challenge or within 14 days of the parties agreeing that#teand confer
process will not resolve their dispute, whichever is later. Each such motion masbbganied
by a competent declaration affirming that the movant has complied with the meenéerd c
requirements imposed in the preceding paragraph. Failure by the Degjdratiy to make such
a motion including the required declaration within 21 days (or 14 days, if applicable) shal
automatically waive the confidentiality designation for each chgdldresignation. In addition,
the Challenging Party may file a motion challenging a confidentiality dasan at any time if
there is good cause for doing so, including a challenge to the designation of a deposition
transcript or any portions thereof. Any motion brought pursuant to this provision must be
accompanied by a competent declaration affirming that the movant has cowifiidlae meet
and confer requirements imposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Design
Party. Frivolous challenges, and those made for an improper purpose (e.g., to harpsser
unnecessary expenses and burdens on other parties) may expose the Challagding Pa
sanctions. Unless the Designating Party has waived the confidentialgpatesn by failing to

file a motion to retain confidentiality as described above, all pastials continue to afford the

ating
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material in question the level of protection to which it is entitled under the Productyis Pa
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1  Basic Principles A Receiving Party may use Protected Material that is disclosed

or produced by another Party or by a Non-Party in connection with this case gmigdecuting,

defending, or attempting to settle this litigation. Such Protected Material endigddosed only to

the categorie of persons and under the conditions described in this Order. When the litigation ha

been terminated, a Receiving Party must comply with the provisions of section 13 BENéW
DISPOSITION).

Protected Material must be stored and maintained by a Receiving Party at a lacdtio

>

in a secure manner that ensures that access is limited to the persons authorrzibtsu@oter.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise

ordered by the court or permitted in writing by the Desigiggarty, a Receiving Party may

disclose any information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsel of Record in this action, as well as

employees of said Outside Counsel of Record to whom it is reasonably necedsstipse the
information for this litigation and who have signed the “Acknowledgment and AgreemnBat t
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the
Receiving Party to whom disclosure is reasonably necessary for thaidtigand who have
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(© Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessary for this litigation and wahe $igned the “Acknowledgment
and Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professional jury or trial consultants, mock
jurors, and Professional Vendors to whom disclosure is reasonably necessaigylfiigation

and who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);
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)] during their depositions, witnesses in the action to whom disclosure ig
reasonably necessary and who have signed the “Acknowledgment and Agreemenbtm@e E
(Exhibit A), unless otherwise agreed by the Designating Party or orderbd bgurt. Pages of
transcribed deposition testimony or exhibits to depositions that reveal Prawattthl must be
separately bound by the court reporter and may not beskztto anyone except as permitted
under this Stipulated Protective Order.

(9) the author or recipient of a document containing the information or a
custodian or other person who otherwise possessed or knew the information.

7.3 Disclosure of “ATTORNEYS’' EYES ONLY'Information or ltems Unless

otherwise ordered by the court or permitted in writing by the Designatityg Ba&Receiving
Party may disclose any information or item designated “ATTORNEYS’ E®QEEY” only to:

(@) The Receiving Party’s Counsel of Record irstaction, as well as
employees of said Counsel of Record to whom it is reasonably necessary tediselos
information for this litigation and who have signed the “Acknowledgment and AgreemnBat t
Bound” (Exhibit A);

(b) Defendants’ ifhouse or outside cosal as well as its staff to who it is
reasonably necessary to disclose the information for this litigation;

(© Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessary for this litigation and who have signéatkimewledgment
and Agreement to Be Bound” (Exhibit A);

(d) The court and its personnel,

(e) Court reporters and their staff, professional jury or trial consultants, m
jurors, and Professional Vendors to whom disclosure is reasonably necesdaisylifigdtion
and who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

)] The author or recipient of a document containing the information or a

custodian or other person who otherwise possessed or knew the information.

ock
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8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION

If a Party is served with a subpoena or a court order issued in other litigaticortigzels
disclosure of any information or items designated in this action as “CONNFTD¥" or
“ATTORNEYS’ EYES ONLY,” that Partynust:

(@) promptly notify in writing the Designating Party. Such notification shal
include a copy of the subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or order
issue in the other litigation that some or all of the material covered by the salbgoarder is
subject to this Protective Order. Such notification shall include a copy of thideiéd
Protective Order; and

(© cooperate with respect to all reasonable procedures sought to be purs
the Designating Party whose Protected Material may be affected.

If the Designating Party timely seeks a protective order, the Party seithetthe
subpoena or court order shall not produce any information designated in this action as
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” before a determinain by the court from
which the subpoena or order issued, unless the Party has obtained the Designateg Party’
permission. The Designating Party shall bear the burden and expense of seekatigmpiatehat
court of its confidential material and nothing in these provisions should be construed as
authorizing or encouraging a Receiving Party in this action to disobey a lavefctivirfrom
another court.

9. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THI{

LITIGATION
(@) The terms of this Order are applicable to information produced by a N
Party in this action and designated as “CONFIDENTIAL” or “ATTORKE’ EYES ONLY.”
Such information produced by Ndtarties in connection with this litigation is protected by the
remedies and relief provided by this Order. Nothing in these provisions should be@dastr

prohibiting a Non-Party from seeking additional protections.

sued k
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(b) In the event that a Party is required, by a valid discovery request, to
produce a Non-Party’'s confidential information in its possession, and the Paityeist$o an
agreement with the NeRarty not to produce the NdParty’s confidentiainformation, then the
Party shall:

(2) promptly notify in writing the Requesting Party and the NRamty
that some or all of the information requested is subject to a confidentialityregrewith a Non
Party;

(2) promptly provide the Nomarty with a copy oftte Stipulated
Protective Order in this litigation, the relevant discovery request(s), aasanably specific
description of the information requested; and

3) make the information requested available for inspection by the
Non-Party.

9.2 If the NonParty failsto object or seek a protective order from this court within
days of receiving the notice and accompanying information, the Recemithgray produce th¢
Non-Party’'s confidential information responsive to the discovery request. If thdBidptimely
seeks a protective order, the Receiving Party shall not produce any inéorinats possession
or control that is subject to the confidentiality agreement with theoty before a
determination by the court. Absent a court order to the contraWdhParty shall bear the
burden and expense of seeking protection in this court of its Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has disélostected
Material © any person or in any circumstance not authorized under this Stipulated Protecti
Order, the Receiving Party must immediately (a) notify in writing the DesimgnRarty of the
unauthorized disclosures, (b) use its best efforts to retrieve all unauthorizesl afdpie
Protected Material, (c) inform the person or persons to whom unauthorized dixlosuze
made of all the terms of this Order, and (d) request such person or persons to execute the

“Acknowledgment and Agreement to Be Bound” that is agddhereto as Exhibit A.

14
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11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL

When a Producing Party gives notice to Receiving Parties that certain teatyer
produced material is subject to a claim of privilege or other protection, the abigaf the
Receiving Parties are those set forth in Federal Rule of Civil ProcedureS2@h){This
provision is not intended to modify whatever procedure may be established in an ergliscov
order that provides for production without prior privilege review. Pursuant to FederadfRule
Evidence 502(d) and (e), insofar as the parties reach an agreement on the ditetifre of a
communication or information covered by the attorney-client privilege or work product
protection, the parties mancorporate their agreement in the stipulated protective order
submitted to the court.

12. MISCELLANEOUS

12.1 Right to Further Relief Nothing in this Order abridges the right of any person

seek its modification by the court in the future.

12.2 Right to Assert Otér Objections By stipulating to the entry of this Protective

Order no Party waives any right it otherwise would have to object to disclogomgdarcing any
information or item on any ground not addressed in this Stipulated Protective Qmikrlg no
Party waives any right to object on any ground to use in evidence of dney fterial covered

by this Protective Order.

12.3 Filing Protected MaterialWithout written permission from the Designating Par

or a court order secured after appropriate notice to all interested persarny, m&y not file in
the public record in this action any Protected Material. A Party that sealesuader seal any
Protected Material must comply with Civil Local RuleF9Protected Material may only be file
under sal pursuant to a court order authorizing the sealing of the specifiecRrdtMaterial at
issue. Pursuant to Civil Local Rule 79-5, a sealing order will issue only upon a request
establishing that the Protected Material at issue is privileged, proteatablezade secret, or
otherwise entitled to protection under the law. If a Receiving Party'ssteiguide Protected

Material under seal pursuant to Civil Local RuleX#l) is denied by the court, then the

d
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Receiving Party may file the information iretpublic record pursuant to Civil Local Rule 3@)
unless otherwise instructed by the court.

13. FINAL DISPOSITION

Within 60 days after the final disposition of this action, as defined in paragraph 4, e
Receiving Party must return all Protected Matenahte Producing Party or destroy such
material. As used in this subdivision, “all Protected Material” includes all caghissacts,
compilations, summaries, and any other format reproducing or capturing any obtiaeidl
Material. Whether the Protectdaterial is returned or destroyed, the Receiving Party must
submit a written certification to the Producing Party (and, if not the same persotitprto the
Designating Party) by the 60 day deadline that (1) identifies (by cgtegoere appropriajell
the Protected Material that was returned or destroyed and (2) affirnteelRRéceiving Party ha
not retained any copies, abstracts, compilations, summaries or any otherrémmdticing or
capturing any of the Protected Material. Notwithstandimg provision, Counsel are entitled to
retain an archival copy of all pleadings, motion papers, trial, deposition, and heansgyipts,
legal memoranda, correspondence, deposition and trial exhibits, expert reportey atiank
product, and consultant and expert work product, even if such materials contain Protected
Material. Any such archival copies that contain or constitute Protected Mageniain subject to

this Protective Order as set forth in Section 4 (DURATION).

IT ISSO ORDERED.

DATED: August 24, 2015 %

HON. VINCE CHHABRIA
United States District Judge

ach

[*2)
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare under penalty of perjluay | have read in its entirety and
understand the Stipulated Protective Order that was issued by the UnitsdC#tatet Court for

the Northern District of California on [date] in the case of [insert foamed of

the case and the numbserd initials assigned to it by the court]. | agree to comply with and tc
bound by all the terms of this Stipulated Protective Order and | understand and ackyeotlubkt
failure to so comply could expose me to sanctions and punishment in the naioméeaipt. |
solemnly promise that | will not disclose in any manner any information or item thabject to
this Stipulated Protective Order to any person or entity except in strict caogiiath the
provisions of this Order.

| further agree to submib the jurisdiction of the United States District Court for the
Northern District of California for the purpose of enforcing the terms of tipsii§ted Protective
Order, even if such enforcement proceedings occur after termination oftibirs ac

| hereoy appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for service of process in connection with tiois actany

proceedings related to enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

D be

-13- [PROPOSED] PROTECTIE ORDER FOR
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