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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA
MOSED SHAYE OMAR Case No0.15¢v-01760JSC

Plaintiff,

ORDER RE: CROSS MOTIONS FOR
V. SUMMARY JUDGMENT
JOHN KERRY, et al. Re: Dkt. Nos. 55, 56

Defendant.

This lawsuit presents the questiminvhether the United States goveram may revoke a

United Statesitizen’s passport based solely on a purported “confession” that the citizen did npt

write, dictate, read, or have read to him, but did in fact sign. On the record before theéh@our
answer is no.

Plaintiff Mosed Shaye Omaa United States citizen, challenges the revocation of his
passport following his interrogation and detention at the UhhaSsy in Sana/&emen.
Plaintiff was stranded in Yemen for 13 months before he was provided written notice of the b
for his passport revocation and granted a temporary passport to return home toet Shheis.
Plaintiff challenges the passport revocation and the constitutionality of the postti@voca
proceedings wherein he sought return of his passport. The Court previously grantétisPla
motion for a preliminary injunction and ordered the government to rBfaintiff’'s passport.

The now pending cross-motions for summary judgment followed. Having consideredtig® paf

asis
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submissions, including their supplemental briefs, and having had the benefit of oradirgam
December 17, 2015, theoGrt GRANTS Plaintiff's motion for summary judgment and DENIES
the government’s cross-motion. The government’s revocation of Plaintiff's papspditated
solely on his “confession” was arbitrary and capriciolise matter is therefore REMANDED for
a rew hearing within 60 days.

SUMMARY JUDGMENT EVIDENCE

Plaintiff was born in Yemen in 1951, but immigrated to the United States in 1972 throygh

his uncle who adopted him following the death of Plaintiff's parents. (Administidecerd
(“AR”) at155-160111-2 (Declaration of Mosed Shaye Omar).) Plaintiff became a United Stal
naturalized citizen on April 10, 1978ld(at{ 3; AR 148Certificate of Naturalization).)

In July 2012, Plaintiff traveled to Yemen to assist his youngest daughter K.Oainiogt
a U.S. Passport. (AR 1569 4.) He attended an interview at the U.S. Embassy in Sana’a in
August 2012, but did not hear anything regarding the status of the application for sevste

during which time he remained in Yemend. @tY94-5.) Plaintiff is a diabetic and has high

blood pressure, and he takes several medications for these conditions, medications edgubih he

not obtain in Yemen.lIq. at] 1.) By December 2012, Plaintiff had run out of medication and }]is

health had deterioratedld(aty 5.) He therefore contacted the U.S. Embassy to follow up on
applications statusand advised officials that he intended to return to the United States for heg
reasons. Ifl. at 1 6.) He purchased a return flight for late January 20d3. (

A few days before he was due to depart, Plaintiff received a call from the tdfasEy
regarding his daughter’s passport and requesting that he visit the Embdsayy 7.) Upon
arriving at the Embassy early the next morning, Plaini# asked by a consular officer to
provide his passport, which he didd.(atf 8.) Shortly thereafter, he was taken from the waiting
room to another “more secure area” and another building with armed and uniformed a8 mil
personnel. (AR 155-56t9 9.) To enter the second building, he was escorted through two loc
doors which required a special code to opéd.) (Plaintiff was then escorted into an
interrogation room with two Americans and an interpreter. (ARat%6L1.) Plaintiff had

difficulty understanding the interpreter given his dialect, and at timesyuid not tell if the
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interpreter was one of the interrogatorkl. &ty 12.) He was not advised of his right to remain

silent or his right to consult an attorney, nor did he know he had the right to remain sitent or t

leave and consult with an attorneld. (at113-14.) Plaintiff believed he had to participate in the

interview to obtain his daughter’s passport and his owh.aff 15.) He was questioned for an
hour regarding his parents and other family members and then he was returned torgthe gene
waiting room and told to wait. (AR 151 18.) He did not feel he could leave without
permission and the Embassy officials had his passport which he needed for his fligim home
few days. Id.)

After about an hour and half of waiting, he was returned to the interrogation room whe
he was questioned for another houd. &t119, 21.) During this time, he began to feel sick an
weak as he had not had any food or water, and he did not have his medication witlal hat{] (
20.) His vision also started to blur which is a symptom of his diabdtesat{] 21.) After an hour
of questioning, Plaintiff was again escorted back to the waiting room and toldtto(\taat
21.) He was unable to contact his family or friends because his cell phone had beandake
there were no phones for public ustl. &t 22.) After several hours of waiting, everyone startg
leaving the Embassy and at 4:00 p.m. he wad][iheg desperate and very afraid” so he told the
guard he would do anything to get his passport back and be allowed to lekw 24.)

Plaintiff was then escorted to the interrogation room by two individuals, becaugsion
had become so blurry he could not tell if it was the same two individuals as before@ndiff
individuals. (AR 157-5&t f24-25.) He was handed a piece of paper and told to sign it to g§
his passport returnedId( aty 26.) Plaintiff could not read the paper because his vision was s¢
blurry and the interpreter did not read the document to him or tell him what the document wa
(Id. at] 27.) After he signed it, he was returned to the waiting room and after half an has he
told that he would not have his ppe# returneecause he had another namid. &t 28.)
Plaintiff was not told that the document he signed was a statement admitting thatuseda
false name and committed various other acts, nor was he advised as to why his$ paddpeen
confiscated or how he could get it backd. @t129-30.) Plaintiff was thereafter escorted out of

the waiting room and as a result of the stress and lack of food, water, or noedicathad to be
3
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taken to a doctor that night.ld(at131, 33; Dkt. No. 14-31 at 4.)

Plaintiff missed his flight home because he did not have a passp&tl50at 35.)
Although he repeatedly contacted the Embassy, he was unable to discover anythingabout h
passport until 11 months later, in December 2013, wheadsived a call from the Embassy
advising him to come in.ld. atf138-39.) When he visited the Embassy on December 15, 20

he was given a letter which stated that his passport had been revoked pursuant to 22 C.F.R.

51.62(a)(2) based on his “swortatement admitting that [his] true identity is Yasin Mohamed Ali

Alghazali” which meant that he made a “false statement of material fagbt&ming his passport
application under the name Mosed Shaye Omidr.aff 39;AR 111-12 (Dec. 15, 2013 letter)
The letter also advised Plaintiff of his right to a hearing upon written requdRt364.)

In January 2014, Plaintiff contacted the Embassy to advise that his health condition h
become dire and he needed to return to the United States for trea{@rn59.) In February, he
was granted a temporary passport and he returned home on February 21|2G441-42.)

His temporary passport was confiscated by U.S. Customs and Border Protectidmewaieded at
San Francisco International Aimto (Id. at] 41.) About two weeks after he returned home, he
had a heart attack and had a stent placed in his h&hrat{ 42; Dkt. No. 14-38 at 1 2.)

Plaintiff sought administrative review of his passport revocation pursuant tooisipns
sd forth in the December 15, 2013 letter. On August 6, 2014, he was notified that his passpd
revocation hearing was schedufed September 22, 2014AR 3536 (Aug. 6, 2014 letter).)

The letter advised that the “only issue for consideration and decision will be wbetia the
Department satisfied the requirements or conditions of the applicable gasgptations cited as
the basis for its adverse action, not your citizenship stafiss) Plaintiff subsequently obtained
counsel who attempted to postpone the hearing to allow additional time to prepare, but no
postponemenwas allowedalthough the government granted a seven-day extension of the
briefing schedule. AR 44-90.)

On September 22, 2014, Plaintiff and his counsel appeared for the hearing via video |
with Bennett S. Fellows, Division Chief of the Office of Adjudication, serving abéheing

officer. (AR 450-503 (Transcript of Sept. 22, 2014 hearing).) A month later, Plaintiff was
4
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advised that Deputy Assistant Secretary Bre®piague had approved Hearing Officer Fellows’
October 17, 2014 recommendation affirming the revocation of Plaintiff's passpatideelsis use
of the name “Mosed Shaye Omar” to obtain a passport constituted a fraud in violation of 22
C.F.R. §51.6@)(2). AR 635-640 (Oct. 17, 2014 letter).)

Plaintiff filed this civil action on April 20, 2015 seeking return of his passport and a
declaration that Defendartghe United State®epartment of State, John Kerrythe Secretary
of Stde, Brenda Sprague as theputy Assistant Secretary of Passport Serviceslvacitele
Bond aghe Acting Assistant Secretary for Consular Affairs, (collectively @delnts’or “the
government”)—violated his rights under the Constitution, the Administrative Proce8lare
(“APA") , and8 U.S.C. § 1504. (Dkt. No. 1Rlaintiff alleges six causes of action under the AP/
(1) Defendants interpretation and application of 8 U.S.C. 8§ 1504 is unconstitutional and exce
their statutory authority; (2) Defendants failed to apply the proper “chehc@nvincing evidence”
stendard of proof at his passport revocation hearing; (3) Defendants impropedyaelan
involuntary statement obtained in violation of Plaintiff's Fifth Amendment rightsvoke his
passport; (4) Defendants failed to timely provide Plaintiff with @mithotice or a prompt hearing
following revocation of his passport in violation of his Fifth Amendment rights; (5)ridefgs’
actions were arbitrary and capricious; and (6) Defendants failed to compbARA rules of
adjudication with respect to Plaifits passport revocation hearing. (CompldjfijtLl20-155.)

Plaintiff subsequentlfiled amotion for preliminary injunction seeking the return of his
passprt. (Dkt. Nos. 14 & 23.) The Court granted thetion and ordered the government to
return his passport. (Dkt. No. 52.) The government has since filed the administiaingeared
the parties submitted the now pending cross-motions for summary judgment. (Dit1N&s
55, 56.)

LEGAL STANDARD

The APA provides for judicial review of final agendgcisions.5 U.S.C. 88 702, 706.
Courts routinely resolve APA challenges to agency administrative desisyosummary
judgment. Nw. Motorcycle Ass’'n v. U.S. Dept. of Agrit8 F.3d 1468, 1481 (9th Cir. 1994).
However, courts do not utilize the staind analysis for determining whether a genuine issue of
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material fact existsSeeOccidental Eng’g Co. v. I.N.S753 F.2d 766, 769—70 (9th Cir. 1985).
Instead, the administrative agency serves as factfinder, and “the fuattiee district court is to
determine whether ... as a matter of law the evidence in the administrating penwoitted the
agency to make the decision it didd. The court thus considers the “legal question of whether
the agency could reasonably have found the facts as itldict 770.“Because the presence of
the administrative record, which the parties have stipulated to, usually rheemarte no genuine
disputes of material fact, it allows the Court to decide whether to set asidetioy ag
determination on summary juchgnt without a trial.”Sodipo v. Rosenberg@7 F. Supp. 3d 997,
1001 (N.D. Cal. 2015(citing Camp v. Pitts411 U.S. 138, 142 (1978)er curiam))Hunter v.
Leininger, 15 F.3d 664, 669 (7th Cir. 1994The motion for summary judgment is simply the
procedural vehicle for asking the judge to decide the case on the basis of the aalimmist
record.”)).

Under the APA, a district court may overturn an agency decision that is &aybitr
capricious, an abuse of discretion, or otherwise not in accoreatickw.” Family Inc. v. U.S.
Citizenship & Immigration Serys469 F.3d 1313, 1315 (9th Cir. 2006) (citing 5 U.S.C. 8
706(2)(A)). The agency'factual findings are reviewed for substantial evidemdenjaraz-
Munoz v. INS327 F.3d 892, 895 (9th Cir. 2003), amended by 339 F.3d 1012 (9th Cir; 2603)
also Wileman Bros. & Elliott, Inc. v. Espy8 F.3d 1367, 1374—75 (9th Cir.1998)hen the
arbitrary and capricious standard is performing that function of assuritglfaapport, there is
no substantive difference between what it requires and what would be required idystaatsal
evidence test.”) (intermguotation marks omittedjev’d on other ground$21 U.S. 457, 117
(1997). The court will not disturb the agency’s findings under this defatatdindard “unless the
evidence presented would compel a reasonable finder of fact to reach a conttatyldesti895
(citation omitted).Credibility determinations are likewise subject to the substantial evidence
standargdwhich although deferential, requirespécific, cogent reasons for disbelief*a passing
reference to insufficiency or disbelief cannot constitute an adequate ktedétermination.

Mendoza Manimbao v. Ashcro®29 F.3d 655, 661 (9th Cir. 2003).
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DISCUSSION

A. Substantial Evidence Dbes Not Support the Passport Revocation

The government revoked Plaintiff's passport pursuant to 22 C.F.R. 8§ 51.62(a)(2) whic
allows the State Department to revoke a passport if “[tlhe passport has bepadbitiegally,
fraudulently or erroneously; was created through illegality or fraud pealctipon the
Department; or has been fraudulently altered or misused.” (AR The Court‘must defer to
the agency’s finding on these matters unless the record shows that the agedicygs fvere not
supported by substantial evidence—i.e., unless the evidence in the record would compel a
reasonable finder of fact to reach a contrary reswtsack Inc. v. Sierra Interagency Black Bear
Grp., 639 F.3d 949, 958 (9th Cir. 201(nternal citaton and qudation marks omitted).

It is undisputed that the sole basis Rdaintiff's passport revocation was the statement th
Plaintiff signed at the Sana’a Embassy on January 23, 2013, and in particular, Plaintiff'seplury
acknowledgement that his nansenotMosed Shaye Omarthe name under which he was
naturalized and the name on his passport—but instead, Yasin Mohamed Ali Algtiahke

passport revocatioadministratie hearinghe statement was the only evidence the government

offered to suppoiits contention that Plaintiff had used a false name on his passport applicatioh.

Plaintiff, for his part, submitted a swodeclaratiorattesting that his name is “Mosed Shaye
Omar.” (AR 155) Raintiff furtherattests to the circustances surrounding the signing of the
statement
¢ the governmendskedhimto come to the Embassy under false pretenses,
e he signed the statement after being aBhmassyor nine hours without food, water, or
themedicationthat he needs for his serious medical condition,
e no one advised him of his right to leave, to be silent, or his right to consult an attorney

e after nine hours, he was handed a piece of paper and told to sign it so he could get hi

! AR 496 at 47:4-12 (Hearing Officer Fellows: “Ms. Mody, does the Department have any othe

documentary evidence other than the signed statement to show that Mr. Omar lis smtuedne
else or is the Department conceding that this, the man here, is MrbOmgs not his birth
identity? Ms. Mody: “So the basis for the Department’s revocation was based solely on the
sworn statement that it was provided.”)
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passport back and obtain his daughter’s passport,
¢ he did not read the paper besathis vision was blurry due to his medical condition and
his knowledge of English is not strorige paper wasot read or explained to him, nor waj
he provided a translated copy, and
e he signed the statemdntthe name Mosed Shaye Omar.

(AR 155-160) Accordingly, the only evidercin the record regarding the staterreather than
the statement itseltis Plaintiff's declaration attesting that he had no knowledge of what he wg
signing and that he was coerced into signing the statement based on tihhengow's false
representatiothat if he did so he would obtain his and his daughter’'s passgartsgovernment
does not offer any other evidence, including any evidence as to how the statemeeaboatOn
this record the statement itself is not sahsal evidence supporting the government’s revocatio
decision.

In Bong Youn Choy v. Barhe279 F.2d 642 (9th Cir. 196Ghr examplethe Ninth Circuit
concluded that the petitioner’s statement was involuntary based on his unchallstigexzhte
that the statement was made aféerthorities made threats of criminal prosecution and deportati
over a period of seven hours, which stretched into the early morning. 279 F.2d at 6Bde-47.
court concluded that “[adtatement obtained by the government lapging fear through official
threats of prosecution is not voluntarily giveand therefore did not support the government’s
deportation of the petitioneld. at 6472 The statement at issue here is of even less evidentiary
value than irChoy In Choy, there was no dispute that the petitioner knew what he was admitt
only whether he was coerced into making the confession. 279 F.2d &te8é/n contrast, the
undisputecevidences that Plaintiffhad no knowledgef the statement’s content andttha was
coerced into signing it. Thus, just as the coerced confession could not support theideportat

Choy, the statement of which Plaintiff had no knowledge cannot support the revocation of his

? Likewise, inNavia-Duran v. Immigration & Naturalization Sen568 F.2d 803 (1st Cir. 1977),
the petitioner’s statement was found involuntary where she was “[i]solated frofridrads,
inexperienced in American justice, taken from her home to a strange office lagataand told
by the immigration agent that she had “no choice.” 568 F.2d at 810.
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passport.

The government’s insistence that the Court should afford the declaratiori “little
evidentiary weight despite the government’s failure to offer any evidenmebuo Plaintiff's
declaration renders the Court’s review meaningless. There must be some thesiecord for
the Court to determine that the statement constitutes “substantial evidence,” tratigvidence
that the statement is tru€&eGonzaga-Ortega v. Holdev 36 F.3d 795, 799-800, 804 (9th Cir.
2013) (discounting petitioner’s declaration attesting that he was pressuredmtting that he
had smuggled his niece because it was clearly contradicted by a videotapedatitarro
statement-in his native Spanish language—that “he had been treatedsfime arriving at the
immigration station and agredukt he had given his statement ‘voluntarily,” not having been
forced or threatened in any wagiid the immigration officer who took the statement testified at
the administrative hearifgsee also In Re: Francisco M. GonzaQaega 2007 WL 4182332, at
*1 (BIA Oct. 22, 2007) (noting that the interview was videotaped). Here, there is none. To th
contrary,Plaintiff has repeatedly disputed the veracity of the statement by declaaiitgdmame
is Mosed Shaye Omar(AR 155 at  1; Dkt. No. 14-38 at 1 1.)

The Agency’s revocatiodecisiorrejects Plaintiff's challengt the alleged confession

because (1) Plaintiff signed the statement, and (2) Plaintiff should have knovas in@twsigning

D

routine paperwork to have his passport returned because the document included photos of gdult

men and capitalized names. Neither basis is reasorfaide, it ignores Plaintiff's testimony that
his medical condition had deteriorated to the point that he “could not read the paper becausg
vision was so blurred.” (AR 158 at { 27.) Secahmjnores the evidendéat the signiaire was
coerced. Plaintiff told the embassy employethe waiting area that “l was sick and | would do
anything they wanted so | could leave the Embassy and get my passport bd&@RK.57 At § 24.)

When he enteredhé room he was told “just sign this, then go get your passports from the con

3 Plaintiff has also offered uncontested evidence that the statement was not tnedsimdfact
Mosed Shaye OmaiSee, e.g.AR 604-605 (sworn affidavits from four individuals who attest th;
they knew the Plaintiff (identified via photograph) by the name Mosed Shaye Qwar ather,
prior to his entry to the United States).
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(AR 158 at 1 26.) As iNaviaDuran, Plaintiff was “induced to believe that [Embassy officials]
controlled [his] fate.’Navia-Duran, 568 F.2d at 81Gsee alsdJnited States v. Chadimenez125
F.3d 1324, 1326 (9th Cir. 1997) (“When a law enforcement official retains control of a persor
identification papers, such as vehicle registration documents or a driverisdidonger than
necessary to ascertain that everything isrder, and initiates further inquiry while holding on to
the needed papers, a reasonable person would not feel free to ddpaitet);States v. Black75
F.2d 129, 136 (7th Cir. 1982) (describing the retention of identification documents “begond th
interval required for the appropriate brief scrutiny” as a “watershed poingurposes of
determining whether a stop constitutasoa-coercive policecitizen encountdr Finally—and

most tellingly of al—Plaintiff signed the statement purportedly confessing to béasgm
Mohamed Ali Alghazali in the name Mosed Shaye Omar. The Agency’s decismtofall
acknowledge any of this.

Given Plaintiff's undisputed declaration disavowing knowledge of the contents of his
alleged confession, Plaintiff'eonfession”is not evidence of anything let alone substantial
evidence thaPlaintiff committed fraud by using a false name to obtain his passiiuet.
government’s use of this statement to revoke Plaintiff's passport wasgrlaihd capricious in
violationof 5 U.S.C. § 706(2).

B. Plaintiff's Due ProcessRights At the Revocation Hearing

This case presents a questidrirst impression as the burden of proof for passport
revocations.Both parties agree that neither the applicable sta8uteS.C. § 1504, ndhe
regulation, 22 C.F.R. 8§ 51.70 et seq., specify the appropriate standard of proof for a passpor
revocation. However, given the severe consequences associated with a passpdidmevoc
Plaintiff contends that the revocation must be supported by clear and convincing evidlaec
government suggests that the proper standard of proof is by a preponderance detieeevi

Plaintiff counters that even if this were the correct standard of proof ihetdsllowed here.

Before the Court can reachghlquestion, however, it must resolve the threshold question of whio

bears the burden of proof as the parties have sharply different theoriesragtnd as well.

1) The GovernmentBears theBurden of Proof
10
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Under APA, ‘the proponent of a rule @rder ha the burden of proof.” 5 U.S.C. § 556(d)

Thus, the government—as the proponent of the decision revoking Plaintiff's pasbpars-the
burden. See Bosma v. Dep'’t of Agricultyrgs4 F.2d 804, 810 (9th Cir. 1984)he government
nonetheless arguesithout citation to any statute or regulatjdimat Plaintiff bears the burden at
theadministrativenearing stageAt oral argument, thgovernment postulatdtat itonly borethe
burden ago the initialpassport revocation weh occurs whesomeone in WashingtddC

reviews the evlence and determines whether a passport should be revio&ehfterthe burden
shifts to the party challenging the determinatidrere, Plaintiff The government’snsupported

theory contradicts the plain language of the Ad%Awell asts own conduct in this case.

The APA provides that the proponent of a rule or order has the burden of proof. 5 U.$.

556(d). There is no “order” for the government to be a proponent ofaftetiit issues its order
of revocation; thus, its suggestion that it only bears the burden of proof when decidihgntte
issue an order of revocation contradicts the statute’s plain language.

Further,the governmerd communications concernirtge administrative hearing stated
that it bore the mdenat the hearing stageThe letter responding to Plaintiff's negst for a

hearing, stated:

the sole purpose of the passport revocation hearing is to establish in
a formal setting, the basis for the Department's action and to
determine whether the ampriate procedures were followed in
revoking the passport. Tloalyissue for consideration and decision
will be whether or not th®epartmensatisfied the requirements of
conditions of the applicable passport regulations.

(AR 6 (emphasis in origina)) That is,the issue at the hearing wabkether theDepartnent
satisfied the requirementsot whether Plaintiff can disprove the conclusion that he usedea fals

name to obtain his passpdriThe letter Plaintiff received 13 months after the Embassy officials

confiscated hipassport stated that the passport was revoked because “an investigation revealed

that you are not Mosed Shaye Omar” as admitted in a “signed sworn statenuketht& @assport

* See alsAR 104 (the pre-hearing written submission of the Department of State) (‘fijpe of
the hearing is limited to a determination of whether the Department aciaetlgrin revoking Mr.
Alghazali’'s passport”...“the scope of the hearing is limited to whether infadepartment acted
properly in determining that Mr. Alghazli’'s passport was obtained illegaydulently or
erroneously.”).)

11
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was revoked “[b]ecause you made a false statement ofiahdset in a passport application.”
(AR 111.) However, Plaintiff was not provided any information regarding this igaésh and
only received a copy of the signed statenzeweek befordis passport revocatiorearing—atfter
he hadalready filed higpre-hearing statementIn declining to grant Plaintiff an extension of the
hearing date once he obtained counsel, the government stated that there wasameegiar
pre-hearing written submissions, but that it would provide him with a cofty pfe-hearing
statement a week prior to the hearing “as a courtés(\A.CR 69-71.) Itis inconceivable that
Plaintiff would bear the burden of proving that he did not use a false name in obtaining his
passport where he had no right to know the evidence against him in advance. Such a practi
would run afoul of the fundamental nature of eystem of justice. It is thus unsurprising tlne t
governmenpresented its evidendest at the passport revocation hearing. (AR 455 at 6:11-14
(“Counsel for the Department will present their evidence on which the passgagweked. And
then the petitioner and his counsel will follow with a statement and/or evidence irfidnsal®.)
The party who bears the burden on a particular issue presents its evidence first

The gowvernment—as theproponent of its order revoking Plaintiff's passpoliears the
burden of proof as the government all but conceded in connection with Plaintiff's adamtivest
hearing

2) The Applicable Standard of Proof

“The function of a standard of proof, as that concept is embodied in the Due Process
Clause and in the realm of factfinding, is to instruct the factfinder conceheradggree of
confidence our society thinks he should have in the correctness of factual conclusions for a
particular type otdjudication.”’Addington v. Texagl41l U.S. 418, 423 (197@nternal citation
and quotation marks omitted). “At one end of the spectrum is the typical civil casangval

monetary dispute between private parties” wherein thker{iff’ s burden of pyof is a mere

® Plaintiff, through his counsel, repeatedly asked for a copy of the statement upbrhishi
passport revocation was based; however, the government refused to provide it untildbe par
exchanged simultaneous briefs seven days before the hearing. (AR 83-90.) Thegover
similarly declined counsel’s request for a continuance of the hearingwaillmsel to prepare as
they were only retained a month before the hearing. (AR 52-55.)

12




United States District Court

Northern District of California

© 00 N o o s~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o WwN P O

preponderance of the eviderjead] [t]he litigantg[] share the risk of error in roughly equal
fashion” Id. At the other end of the spectrum, in a criminal case, the beyond a reasonable d
standard applies becaughée interests of thdefendant are of such magnitude that histdiy and
without any explicit constitutional requiremaheyhave been protected by standards of proof
designed to exclude as nearly as possible the likelihood of an erroneous jutigoheAn
intermediatéclear” and “convincing” standard applies where the interests at stake “are deem
be more substantial than mere loss of mbwoeywhere ‘particularly important individual

interest8 are at stake.Id. at 424.

Clear and convincing evidence requirgglence that could “place in the ultimate
factfinder an abiding conviction that the truth of its factual contentions arey lpgitdable.”
Colorado v. New Mexicat67 U.S. 310, 316 (1984) (internal citation and quotation marks
omitted);see alsdJnited Stées v. Y, 704 F.3d 800, 806 (9th Cir. 2013) (“Clear and convincing
evidence creates a conviction that the factual contention is highly probabtecnttast,
evidence satisfies the preponderance of the evidence standard if it idérahdithorougly
tested.”United States v. Mezas desus217 F.3d 638, 644 (9th Cir. 200@)ternal citation and
guotation marks omitted).

While the preponderance of evidence standard generally applies in ordinarysasil ttee
Supreme Court has applied the clear and convincing evidence standard when certairritaida
rights are at stakeSee, e.g Cruzanby Cruzan v. Dir., Missouri Dep’t of Healf497 U.S. 261,
286 (1990) (cessation of life suppo®antosky v. Kramed55 U.S. 745, 760-70 (1982)
(termination of parental right)Addington 441 U.S. at 43&ivil commitment);Woodby v.
Immigration & Naturalization Sery385 U.S. 276, 286 (1966) (deportatio@haunt v. United
States 364 U.S. 350, 353 (196()enaturalization). PlaintiffelyingKent v. Dules, 357 U.S. 116
(1958), contends that an individual’s right to travel internationally is likewise arfgrdal right.
In Kent the Supreme Court held that Congress had not authorized the Secretary of Stateeto i
of passport applicants asdayaffiliation with the Communist Partfinding that “[t]he right to
travel is a part of the ‘liberty’ of which the citizen cannot be deprived witth@utlue process of

law under the Fifth Amendmentld. at 125. In so holding, the Court observed thatégl
13
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abroad, like travel within the country, may be necessary for a livelihood. It mas/dlese to the
heart of the individual as the choice of what he eats, or wears, or reads. Freedomoémave
basic in our scheme of valuédd.

The government countetisat the “right to travel” was limited bitaig v. Agee453 U.S.
280, 306 (1981)In Haig, a rogue CIA agent conceded that he had engaged in a campaign to
the CIA out of countries in which it operates, including by publicly exposing Ct&enaover
agents and divulging classified informatiold. at 28385. He nonetheless challenged the
government’s authority to revoke his passport for such condiicat 287. he Suprem€ourt
found that‘[r] evocation of a passport undeniably curtails travel, but the freedom to travel abrg
with a ‘letter of introduction’ in the form of a passport issued by the soveresyibh@dinate to
national security and foreign policy considerations; as such, it is subjectdoabbes
governmental regulation.td. at 306. “The Court has made it plain that the freedom to travel
outside the United States must be distinguished from the right to travel within the Uatesl"S
Id. Indeed, while “[the constitutional right of interstate travel is virtually unqualifi¢the
‘right’ of international travel has been considered to be no more than an aspect of the ‘liberty
protected by the Due Process Clause of the Fifth Amendht@aifano v. Aznavoriard39 U.S.
170, 176 (1978) “Thus, legislation which is said to infringe the freedom to travel abroad is no
be judged by the same standard applied to laws that penalize the right of intergthtsuch as

durational residency requirements imposed by the Stalésat 176-77.

NeitherHaig nor Califanosubstantively diminished the fundamental nature of the right to

travel. TheHaig Court explicitly noted that it had considered a different questiéent

namely, whether the Secretary of State could deny a passport based on sonoditoal opliefs
and not “whether the Executive had the power to revoke the passport of an individual whose
conduct is damaging the national security and foreign policy of the United.Steli@g, 453

U.S. at 304see alsdRegan v. Wald468 U.S. 222, 241 (1984JistinguishingKentfrom cases
addressing national security issues noting that the “the Fifth Amendmentbrighvel, standing
alone,[was]insufficient to overcome the foreign policy justificats supporting [a] restriction” on

all travel to Cuba). The government undoubtedly has greater leeway in enaatiatjorg ained
14
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at national security. Furthehe salient inquiry ifHaig was the level of judicial scrutiny, not, as
here, the level of proof requiréoh Haig the agent conceded the conduct for which his passport
was revoked). Moreover, recent cases emphasize that the right te-tirastatling the right to
international travel-remains a firmly entrenched right of an American citiz8egVartelas v.
Holder, 132 S. Ct. 1479, 1488 (201Q) oss of theability to travel aboad is itself a harsh penalty,
made all the more devastating if it means enduring separation from close famibersdiving
abroad’); Nguyen v. .N.$533 U.S. 53, 67 (20019iéscribing the absolute righof a citizen]to
enter[the United States®horders); Eunique v. Powell302 F.3d 971, 973 (9th Cir. 2002 is
undoubtedly true that there is a constitutional right to international travel.”).

The Court is thus persuaded that a citizen’s right to travel is a fundamentadghat
revocation of a passpomarticularly whent occurs while the individual is outside the United
States, significantly infringes upon that right. The question then is what starigapof is
required when that right is implicated. While heit party points to a case defining the standard
of proof applicable to a passport revocation or even a travel restriction gerbeafipvernment
contends that any liberty interest Plaintiff may have in international travel mbstiénced
against thgovernment’s interest in ensuring the integrity of the passport and protéting t
passport system from fraud. The case the government cites in support of this propdsite
Grand Jury Subpoena Duces Tecum (Passports) Dated June 8 5898R. Supp. 721, 726 (S.D.
Fla. 1982), is inapposii@s it addressedhether an individual could be compelled to produce his
passport or whether this woulélate his Fifth Amendment privilege against seitrimination.

In holding that it would not violate the Fifth Amendment, the court noted that given the “uniqu
function of a passport,” the government has a “strong interest” in it, and it wasprotade’
paper.” Id. Thisreasoning does not shed any light on the government’s interest in restricting
international travel when weighed agsti a citizen’s right téravel abroad anceturnhome. The
government’s citation télaig is likewise not dispositivéor, as the Court previously notetie
government unquestionably has a heightened interest where issia¢® &l security are at stake
but there has been no such allegation here.

Plaintiff compellingly posits that the government’s interest in preventing the issofince
15
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false passports is at least as great as the government’s interesemtipgeundocmented
individuals who have no legal status in the United States from remaining here and tmeeSupre
Court has held that clear and convincing burden applies to those proce&begsoodby 385
U.S. at 285 (“[t]his Court has not closed its eyes to thsetirdeprivations that may follow when
a resident of this country is compelled by our Government to forsake all the bondd foere

and go to a foreign land where he often has no contemporary identificatioh€)analogys
especially aptvhere, as ére, the practical effect of the revocation of Plaintiff's passport was to
prevent him from returning home to the United States for 13 months.

There s of coursea temporal nature tive infringementaused by revocation or denial of §
passport that musie considered. The government asserts toatpared to termination of
parental rights or civil commitment, a passport revocation does not pose a prolopgetament
change in statusWhile the temporary nature of the revocation may be true whesspqa is
revoked for failure to pay child support, the circumstances here are differentovidrargent
claims Plaintiff applied for his passport in a false name. There is nothing abbw 8oding that
Plaintiff can easily fix; to the contrary, a®tourt previously noted, such a finding places the
Plaintiff in a untenable legal position. If he continues using his name under whichiteé U
States granted him citizenship he runs the risk that the government will then ldccudea using
a false name in other contexts, such as paying social security taxes or olatainuey’s license.
Thus, in these circumstances, the proceedangmore akin to a permanent deprivation requiring
a clear and convincing standard.

The Court, however, will not finally rule on this issue. As the parties nose-
somewhat surprisingly-admatter @ first impression and is not an isstiiat the Court musesolve
to adjudicate this case. The Court has already decided that the governmentsa daaisot
survive Raintiffs APA challenge. Moreover, as is discussed below, the government did not e
apply the lower preponderance standard at the hearing level and, in any event, the elddsnc
not satisfy that standard.

3) Plaintiff's Revocation Hearing

The heang transcripdlemonstrates that the hearing officer did not apply any particular
16
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standard of proof.

[GOVERNMENT COUNSEIL MS. MODY: It's my understanding

that there iso stated burden of proof, and that because this is an

informal hearing, there areoh very many rules governing the

hearing itself, particularly because the hearing officer makes a

recommendatioio the Deputy Assistarfecretary to make a final

determination.

COMMISSIONER FELLOWS: As Ms. Mody said, as an

administrative hearing and as | sort of laid out at the start, it's very

informal. So the same burdens that you might face in a courtroom

don’t necessarily apply in this hearing.

And as Ms. Mody said, after the hearing, | will make a

recommendation to the Deputy Assistant SecretaryPassport

Services, and she will consider all the relevant submissions, as well

as my opinion.
(AR 492 at 43:5-21.) Nor does it appear that Defendant Sprague, Deputy Assistaarysure
Passport Services, applied a particular standapdooff to her review as she merely signed her
name in the approved line on the hearing officer's recommendakio® government argues that
notwithstanding a complete lack of evidence that either the hearing offibefemdant Sprague
applied a particar standard of proof, the Court should defer to the presumption of regularity i
government officials’ performance of their duties cit@igjizens to Pres. Overton Park, Inc. v.
Volpe 401 U.S. 402, 415 (197aprogated on other grounds Califano v. Saners, 430 U.S. 99
(1977). Even were such a presumption to apply here, it would not shield the decision from a
“thorough, probing, in-depth revietw.ld.

Under the preponderance of the evidence standard, the government’s decision to rev
Plaintiff's passport must have been supported by evidence that was “reliable and thoroughly
tested.” Mezas de Jesu217 F.3d at 644Theagency’s factual findings and credibility
determinations are subject to a substantial evidence standard; that is, theg oqits¢ld unless
thereis “evidence in the record [that] would compel a reasonable finder of fact to reantrargo
result.” Ursack Inc. v. Sierra Interagency Black Bear Gi¢89 F.3d 949, 958 (9th Cir. 2011)
(internal citation and quotation marks omitted).

As explained above, in light of Plaintiff’'s undisputed evidence, the statemdfrt-itke

only evidence upon which the government relies—is not reliable. To the contrary, ocdhds re
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and, in particular, in light of Plaintiff’'s unchallenged declaration and supporting dotaioe, a
reasonable finder of fact would be compelled to find that he did not use a falseTiane.
government novattempts to faulthe declaration for not being subject to cregamination.Yet
the governmentever soughto crossexamine Plaintiff. The government suggests that this was
because Plaintiff could not be compelled to testify; however, there is no suggeshenecord
that thegovernmenevenaskedf he would testify Instead, the record reflects that Rtdf’s
counsel asked if an interpreter would be provided for the hearing and the goverrapenteel

that it was Plaintiff’'s obligation to furnish on€AR 91.) Further, regardless of whether Plaintiff

testified, nothing prohibited the government froffering evidence as to how the statement came

about. Yet it offered none.

Thehearing officer’s determination that Plaintiff did not produce documentaryreade
rebutting the government’s contention that he wadvtusted Shaye Omar is inaccurateDespite
being given only 23 days to do $¥aintiff’'s counsel didn fact obtain additional documentation
from Yemenat the hearing officer’s reques{AR 505, 588-612.) Following the hearing, counsel
supplemented the record waihcopy ofPlaintiff’'s vacanation record from Yemen from 1972 and

the sworn statements of four individuals from Yemen who attested that “they knowgbe pe

whose photo appears above and that his name is Mosed Shaye Omar, and that they know hjm b

this name prior to this entry the United States of America, and that they do not know of any
other name for him.” (AR 598-605.) The hearirffycer inexplicably ignored the sworn
statements of the four individuals, amwly referencedhe immunization record which he
discounteds “created immediately before [he] came to the United St¢fR.640.) Plaintiff
thus not only obtained additional documentary evidence from Yemen from over 40 yedrgtag
he did so despite the fact that government counsel notedadministrative hearing thahehad

been unable to obtain additional evidefroen Yemenin support of the government’s allegation

® In his decision, the hearing officer stated: “petitioner was provided with an opippttusubmit
additional documentary evidence of identity after the conclusion of his hearing and wastanal
produce a single document from the 20 years he lived in Yemen prior to applyarg for
immigrant visa. The one document provided was createtedrately before MrAlghazali came

to the United States.” (AR 640.)
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that Omar was not Plaintiff's true identibgcause “the situation in Yemen is very dire right now
and it is very difficult to get any documentation.” (AR 496 at 47:13-15

The government’s insistenteat the level of detail in statemasatevidence of its
authenticity because “it contains a level of detail that an investigator cauiéhve fabricated” is
unpersuasive. (Dkt. No. 56 at 23:23-24.) Asiftiff points out, the information in the statement
could well have been derived from Plaintiff's passport and visa applications.

Finally, the government’s mantthat Plaintiff has never denied that he told Agdotvell
thathis trueidentityis Alghazdi or otherwise disavowed that he is in fact Alghaladks
substance. There is no evidence that Plaintiff ever told Agent Howell that hénezAlign the
first place. Axd Plaintiff has repeatedly declared under penalty of perjury that his savhasied
Shaye Omar. (AR 155 at 1 1; Dkt. No. 14-38 at){That the declaration Plaintiff submitted
prior tothe hearing did not “wholesale” recant the statement he signed at the Embmassy is
likely becaus¢he governmendid notpermit him tosee tle statement untdfter he submitted his
declaration.

On this record, the government has not satisfied and cannot satisfy its burden of prov
that Plaintiff applied for & passport with a false name, laya mininum, a preponderance of the
evidence. There is thu® reasonable basis to uphold the government’s decision revoking
Plaintiff's passport.Peck v. Thoma$97 F.3d 767, 772 (9th Cir. 2012) (“Agency action is
presumed to be valid and must be upheld if a reasonable basis exists for the agsiory )€z
reasonable basis exists where the agency considered the relevant factorsudatedré rational
connection between the facts found and the choices mddériternal citation and quotation
marks omitted).Such analysis did not occur here.

C. Remandis the Appropriate Remedy

The final question for the Court is the remedy. Generally,“[i]f the record b#fere
agency does not support the agency action, if the agency has not considerechall f&ttors, or
if the reviewing court simply cannot evale the challenged agency action on the basis of the
record before it, the proper course, except in rare circumstances, is to rerttemddency for

additional investigation or explanationFlorida Power & Light Co. v. Lorion470 U.S. 729, 744
19
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(1985);UOP v. United State®9 F.3d 344, 351 (9th Cir. 1996The general rule is that when an
administrative agency has abused its discretion or exceeded its statutamyty, a court should
remand the matter to the agency for further consideration.”). Plaintiff ndestleontends that
the Court can exercise its authority “as a court of equity conducting judiciewrender the APA
[with] broad powers to order mandatory affirmative relidliv. Envtl. Def. Ctr. v. Bonneville
Power Admin 477 F.3d 668, 680-81 (9th Cir. 2007)(citation and internal quotation mark
omitted). The Court disagrees.

The case upon which Plaintiff relidsgwin v. Schweike654 F.2d 631, 635 (9th Cir.
1981), was decided under the Social Security Act and concluded thatrermamnnecessary
because the record had been thoroughly developed such that the Court could conclude that
was essentially no basis for the Administrative Law Judge’s decision sepataapart from the
procedural error so remand would just delayrceipt of benefits. The same cannot be said hg
as the opposite is true: the record is not fully developed; indeed, there are gamngh®ole
remainder of Plaintiff's argumentthat remand would improperly give the government a secon
bite at the aple and reward the government for its procedural improprietieshandail toserve
as a deterrent for future improprietiess likewise unpersuasive as Plaintiff has failed to cite any
case, outside of the social security context, which authorizes thetG@aognore the general rule
regarding remand.

The Court thus remands for a new hearing within 60 days. 22 C.F.R. § 51.A¥«c)
noted above, the government shall bear the burden of establishing that Plairggfisnpavas
properly revoked pursuant to 22 C.F.R. § 51.62(a)(2). Both parties agree, and indeedthatue
the Court retain jurisdiction following remand. Because it is within the Courtseatiisn to do

so, the Court agrees to retain jurisdiction pending the rentaed, e.g Marceauv. Blackfeet

ther:

U7
~—

Hous. Auth 540 F.3d 916, 921 (9th Cir. 2008) (“[b]ecause of the lengthy course of this litigatipn,

the district court should stay, rather than dismiss, the action against the Housingtputhile
Plaintiffs exhaustheir tribal court remaies.”); Marsh v. NapolitanpNo. C 11-03734 LB, 2012
WL 3877675, at *18 (N.D. Cal. Sept. 6, 201manding to the Administrative Appeals Office

and retaining jurisdiction)Ctr. for Biological Diversity v. EvandNo. C 04-04496 WHA, 2005
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WL 1514102, at *7 (N.D. Cal. June 14, 20@8)anting plaintiff’'s motion for summary judgment,
remanding to the agency for further proceedings, and retaining jurisdi®&mm)jchsen v. U.S.,
Dep’t of Army 969 F. Supp. 628, 645 (D. Or. 199i®manding to “to fully reopen this matter, to
gather additional evidence, to take a fresh look at the legal issues involved, andualgvesach
a decision that is based upon all of the evidence, that applies the relevant legatisfamt! that
provides a clear statementwifiat the agency has decided, and the reasons for that deciion.”)
CONCLUSION

For the reasons stated above, the Court GRANTS Plaintiff's motion for sunudgrygnt
and DENIES Defendant’s motion for summary judgment. Tagter is remanded the State
Departmentor proceedings consistent with this Order, including a new hearing within 60 days$
under 22 C.F.R. 8§ 51.70(c). The Cougieliminary injunction remains in effect and Plaintiff
shall retain possession of his passport during these administrative proceedings/ &iedsunti
afforded a full and fair hearing regarding the government’s allegttairPlaintiff's passport is
subject to revocation under 22 C.F.R. § 51.62(&)(®ithin 30 days of the conclusion of the
administrative proceedings, the parties shall provide a joint status repoihddtaiv they wish
to proceed.

This Order disposes of Docket Nos. 55 & 56.

IT IS SO ORDERED.
Dated:February 16, 2016

)“Cf\""q‘m S.Ooié»

JACQUELINE SCOTT CORLEY
United States Magistrate Judge

" The Court declines to decide whether Plaintiff is entitled to a formal hearing&iH8cC. §
554. Such issue is better left decided after remand, if necessary.

8 This order does not foreclose the government from revoking Plaintiff's passpoftson ot
grounds, but it is enjoined from doing so on the same basis that it did so in the revocation
proceedings at issue in this case.

21




