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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHARLOTTE B. MILLINER, et al.,
Plaintiffs,

Case No. 15-cv-01763-TEH

V. ORDER DENYING MOTION TO

DISMISS
BOCK EVANS FINANCIAL
COUNSEL, LTD.,

Defendant.

This matter is before the Court on Dedfant Bock Evans Financial Counsel’s
motion to dismiss the caplaint of Plaintiffs Charlotte BMilliner and Joanne Brem. The
Court has carefully considered the argumentfie parties in the papers submitted, and

finds this matter suitable forgelution without oral argument, pursuant to Civil Local Ru

7-1(b). Defendant’s motion to dismiss igdi®y DENIED, for the reasons set forth below

BACKGROUND

Defendant is a Colorado-registered investtralvisory firm with its primary place
of business in Denver, Colorad®laintiffs Milliner and Brenwere clients of Defendant,
and each signed InvestnteAdvisory Agreements, althougtt different times. Milliner
appears to have signed Imeost recent of these agreents on December 3, 2008
(“Milliner Agreement”). Ex. Ato Evans Decl. Brem appaatio have signed her most
recent of these agreements on August 23140Brem Agreement”). Ex. B to Evans
Decl.

Plaintiffs’ Agreements contain arbitrati@novisions that provide for the resolution

of disputes arising out of the Parties’ invasht advisory relationship before the American

Arbitration Association (AAA). Specifically, both of Platiffs’ Agreements provide, in

relevant part:
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(A) Client agrees that if a sfpute arises out of or relates
to this contract, or the breach thereof, concerning any
transaction or the construction of the performance of the
agreement, that the Client anddBdEvans agree to try to settle
the dispute through direotgotiation in good faith.

FB) If the dispute cannot bgettled throu%h good faith
negotiation, the parties agree fitsttry to settle the dispute by
mediation administered bythe American Arbitration
Association under its Commercial Mediation Procedures
before resorting to arbitration . . . .

(C) If the dispute cannot be resolved through either
negotiation or mediation, thelient may pursue the dispute
through arbitration to the Amean Arbitration Association
under its Commercial Arbitration Rules.

Ex. A to Evans Decl. at 4; Ex. B to Evans Decl. at 4FGe Brem Agreement also
contained the following provision: “The aforentioned arbitration clause is voluntary an
shall not constitute a waiver of Client’s rigipisrsuant to and under federal rules or simil
state statutes and rules.” .B&to Evans Decl. at 5.

Milliner filed an arbitration claim witlthe Financial IndustriRegulatory Authority
(FINRA) against Defendant, as well as ceriantividuals affiliated with Defendant, on
December 22, 2014. That FINRA case allegesy of the same causes of action, arises
from the same facts, and requests mudhefame relief, as this case. However,
Defendant is not a party to the FINRA actiddeeEx. 1 to Sturgeon Decl. (FINRA letter
noting that Defendant was “nogquired to arbitrate in hFINRA arbitration forum”
because Defendant is not a member of FIN&AJ that FINRA wouldproceed with this
action without [Defendant’s] participatioEx. 2 to Sturgeon Decl. (Defendant
responding that it “is not subject to FINRAurisdiction” and delining to submit to
FINRA arbitration).

On March 5, 2015, befotie filing of this action opril 20, Defendant filed a
Petition to Compel Mediation drArbitration against PlairftiMilliner in Alameda County
Superior Court. That case was removed\pnl 29, 2015, and related to the present
action by this Court odune 22, 2015.

Defendant filed the instant motion tesdiiss Plaintiffs’ canplaint on May 12,

2015. (Docket No. 8). Pldiffs responded, and Defendamhely replied. (Docket Nos.

[®X
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12, 19). Pursuant to Civil Local Rule 7b}(the Court vacated oral argument and now

renders its decision on the motion.

DISCUSSION
I. Dismissal for Improper Venue- Fed. R. Civ. P. 12(b)(3)

Instead of requesting that this Cocoimpel arbitration, Defendant took the
unconventional approach of arguing thatwe is improper under Rule 12(b)(3) because
Plaintiffs agreed to arbitrate any disputaghwviDefendant. Mot. a4. Complicating the
matter, Defendant’s argument relies heavilycases that analyzed motions to compel
arbitration under the Federal Arbitration Act (“FAA”M. at 4-5. Plaintiffs respond by
characterizing Defendant’s Rul2(b)(3) argument as a motion to compel arbitration, and
cite FAA cases in support of their claim thia¢ arbitration provisions were neither
mandatory nor enforceable. Opp’n at 2-7fddelant’s reply insisted that it is not moving
to compel arbitration. Reply at 1-2.

As an initial matter, Defendant impropesdgeks dismissal of &htiffs’ complaint
under Rule 12(b)(3) for improper venue oe thasis of an arbitration provision. In
Atlantic Marine Construction Company, Inc.United States District Court for the
Western District of Texad34 S. Ct. 568 (2013), the Sepre Court clarified that Rule
12(b)(3) allows for dismissal only whexenue is “wrong” or “improper.d. at 577. A
venue is only “wrong” or “improper” if theourt in which the caseas brought fails to
satisfy the requirements of federal venugdaand the existence of a forum selection
clause, such as the arbitration provisiothis case, does not render venue “wrong” or
“improper” under those requirementSee idat 578-79. Instead, forum selection clauses$
should be analyzeagnder the federal transfer statuf8 U.S.C.A 1404(a), unless the
moving party seeks a non-federal forum, in which ¢as@n non convenieris the
appropriate doctrinal analysigd. at 579-80.

An arbitration provision can be cdnsed as a forum selection claudolimaster

Ltd. v. RAE Systems, In623 F.3d 832, 837 (9th CR010) (“The requirement of
3
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arbitration at the defendant’s site is effeely a forum selection clause, in which the
parties agreed to arbitrate at the locatioa defendant’s principal place of business.”).
“[A] valid forum-selection clage should be given controlling weight in all but the most
exceptional cases.Atl. Marine Const. Co., Inc134 S.Ct. at 581 (iatnal quotations and
alterations removed). Howevaelistrict courts must firstconsider arguments that the
clause is invalid.”Russel v. De Los Suend$. 13-2081-BEN, 24 WL 1028882, at *6
(S.D. Cal. Mar. 17, 2014).

“A forum selection clause is presutivyely valid; the party seeking to avoid a
forum selection clause bears a ‘heavy burderstablish a ground upon which [the court
will conclude the clause is unenforceabl®be 1 v. AOL LLC552 F.3d 107,71083 (9th
Cir. 2009) (quoting\/S Bremen v. Zapata Off-Shore Ct)7 U.S. 1, 17 (1972)). “[A]
forum selection clause is unenforceable ‘ifa@oement would contravene a strong public
policy of the forum in which stiis brought, whether decked by statute or by judicial
decision” Doe 1, 552 F.3d at 1083 (quotirgyemen 407 U.S. at 15). Additionally, a
“party may attempt to make a showingitthvould warrant setting aside the forum-
selection clause - that the agreemend affected by fraud, undue influence, or
overweening bargaining power; that enfarent would be unreasable and unjust; or
that proceedings in the conttaal forum will be so gravelgifficult and inconvenient that
the resisting party will for all practical purpessbe deprived of his day in court.”
Nagrampa v. MailCoups, Inc469 F.3d 1257, 1287 (9thrCR006) (internal quotation and

citation omitted).

A. Waiver of theRight toaJury Trial
Because this suit was brought in a fedeaalrt sitting in California, the Court first

considers whether enforcing the arbitration provision “would contravene a strong public




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

policy” in the state of California.Doe 1, 552 F.3d at 1083 (quotiBremen 407 U.S. at
15). California places great importance on adnits right to a trial by jury, which is
codified in the state’s Constitan at Article I, section 16.“The right to a trial by jury is a
basic and fundamental part of our systerjuaprudence. As such, it should be zealous
guarded by the courts. In casfedoubt, therefore, the issueosid be resolveth favor of
preserving a litigant’s righto a trial by jury.” Titan Group v. Sonoma Valley Cnty.
Sanitation Dist. 164 Cal. App. 3d 1122, 1127-28@b) (internal quotation marks and
citations omitted). Consequity, “any waiver thereof shuld appear in clear and
unmistakable form. We cannot elevate judieigbediency over access to the courts and
the right to jury trial in tle absence of clear waiverld. at 1129.

The waiver of a jury trialin the form of an arbitration agreement, was not “clear
and unmistakable” in this case. The Agreemantispute were poorly constructed, and
contain language that might lead a reabtsperson to believe that the arbitration
provision was optional. The claupeovides that “the client magyursue the dispute
through arbitration.” Ex. A at 4; Ex. B 4t The use of the word “may” suggests a
permissive dispute resolution procasgher than a mandatory onSee, e.g. Common
Cause v. Bd. of Supervispr® Cal. 3d 432, 443 (1989né word “may” “is ordinarily
construed as permissive”). Furthermdhe Brem Agreementst provided: “The
aforementioned arbitration clause is voluntary and shall not constitute a waiver of Clie
rights pursuant to and under federal rulesimilar state statutes and rules.” Ex. B to

Evans Decl. at 5. This language further caite question the mandatory nature of the

! The choice-of-law provision is without consequence toahalysis, as the operative
guestion is whether the forum selectpovision violates a strong public policy
established by the forum in which the suit weasught. Accordingly, the Court looks to
California law to identify any such policydowever, the Court notes that the outcome of
this analysis would be tteame under Colorado law. o

The right to a jury trial in m&t civil cases is also providéy the U.S. Constitution. U.S.
Const. Amend. VII. Colorado law similarprovides for such a right, although it is not
codified in the state constitutiorsnow Basin, Ltd. v. Boettcher & C805 P.2d 1151,
1154 (Colo. App. 1990).

5

y

nt's



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

arbitration provision, and no explaratifor the additional language in the Brem
Agreement is provided by Defendant.

Defendant responds byipting out that the word “@y” was also used in the
arbitration clause found enforceable by the Supreme CoAX&T Mobility LLC v.
Concepcion131 S.Ct. 1740 (2011). However, Dedant overlooks the important fact
that the arbitration clause @oncepcioractually provided that arbitratiomas voluntary
and allowed either party to “bring a claimamall claims court in lieu of arbitrationId.
at 1744. Defendant provides ather reason to find that tipermissive language used in
Plaintiffs’ Agreements should be interpretech@endating arbitration. Consequently, this
Court declines to find that &htiffs agreed to a clear dmunmistakable waiver of their
right to a jury trial, rendering the arbiti@n provision unenforceable as a forum selection
clause. Similarly, because there is not a clear agreement to engage in mandatory

arbitration, it is also unenforclele within the contexof a motion to compel arbitration.

B. Unconscionability
California also has a strong pubfiolicy against the enforcement of

unconscionable contract provision8al. Civ. Code § 1670.5(&)Consequently, if the
“place and manner” restrictions of the forgelection provision ar&induly oppressive,”
see Bolter v. Superior Coy@7 Cal. App. 4th 900, 909-1R001), or have the effect of
shielding the stronger party from liabilityee Comb v. PayPal, In@18 F. Supp. 2d 1165,
1177 (N.D. Cal. 2002), thethe forum selection provisias unconscionable and will not
be enforced Nagrampa 469 F.3d at 1287. A finding einconscionability requires “a
‘procedural’ and a ‘substantivelement, the formdocusing on ‘oppression’ or ‘surprise’
due to unequal bargaining pomvéhe latter on ‘overly harsh’ or ‘one-sided’ results.”

Armendariz v. FoundatioHealth Pyschcare Serydnc., 24 Cal.4tl83, 114 (2000);

® Colorado law similarly discourages couiism enforcing unconscionable contract
provisions. See Lincoln Gen. Ins. Co. v. Bail@p4 P.3d 336, 341 (Colo. App. 2009)
aff'd, 255 P.3d 1039 (Colo. 201¢Courts will not enforce annconscionable contract.”).

6
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accord Discover Bank36 Cal.4th 148, 159-161. Procedural and substantive
unconscionability are evaluated arsliding scale, as “the m®substantively oppressive
the contract term, the less evidence of procddurconscionability isequired to come to
the conclusion that the termusenforceable, and vice versahimendariz 24 Cal.4th at
114.

1. Procedural Unconscionability

Defendant’s arbitration provision socedurally unconsenable for multiple
reasons. First, the provision as it appeatiéMilliner and Brem Agreements contains
nearly identical boilerplateerms that were drafted by Defendant and imposed upon
Plaintiffs, and there iso evidence that the provisions were negotialempareEx. A to
Evans Decl. at 4yith Ex. B to Evans Decl. at 4-5. {tfarnia and Ninth Circuit case law
have consistently found that “take itleave it” contracts implicate procedural
unconscionability.See Ingle v. Circuit City Stores, In828 F.3d 1165, 1172 (9th Cir.
2003) (following the reasoning tBzetela v. Discover Ban®7 Cal. App. 4th 1094 (2002),
in which the California Court of Appeal heldatithe availability of other options does not
bear on whether a contractogocedurally unconscionableSee alspFerguson v.
Countrywide Credit Industries, In298 F.3d 778, 784 (9th CR002) (“[W]hether the
plaintiff had an opportunity to decline thefeiedant's contract and instead enter into a
contract with another party that does notuie the offending terms is not the relevant te
for procedural unconscionability.”) Defendant argues that a grant of further discovery
produce evidence that “wi#lhow that plaintiffs were somticated, savvy individuals who
had equal bargaining power as Defendant.” Rapl’. However, “the sophistication of a
party, alone, cannot defeat a pedaral unconscionability claim.Nagrampa 469 F.3d at
1283;see also A&M Produce Co. v. FMC Caqr35 Cal. App. 3d73, 489-90 (1982)
(noting that California’s Supreme Court is argarourts that have “begun to recognize

that experienced but legallynsophisticated businessmenynte unfairly surprised by

St

will




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

unconscionable contract terms'Moreover, such argumentsoghd have been made in the
submitted briefs.

Second, the language of the arbitragoavision is confusig and conflicting,
which calls into question the level of re#iprovided to Plaintiffs and the resulting
procedurally unconscionable element of surpriSeeLou v. Ma Laboratories, IncNo.
12-05409-WHA, 2013 WL 212459 (N.D. Cal. May 15, 2013) (finding clause
procedurally unconscionable because it am&d confusing language). As discussed
above, the language of the disputed Agredmare confusing, providing that the parties
“may” arbitrate and stating th#te provision was “voluntary.”

Third, the arbitration provision is ontne section in a seven page long, single
spaced, small-font document. In the Millilggreement, the provision was buried as the
twenty-first of thirty-six sections, while ithe Brem Agreement was the twentieth of
thirty-seven sections. And while the 8en is headlined “Negotiation, Mediation,
Arbitration Agreement,” it does not stand dwm other sections in the agreement that
utilize identical headlines arfdnt. Additionally, there isi0 place for the non-drafting
party to initial near the seotn. Courts have found suchachcteristics unconscionable.
See, e.gSamaniego v. Empire Today, LLZD5 Cal. App. 411138, 1146 (2012)
(agreement “was comprised of 11 pages of elgnsorded, single-spaced text printed in
small typeface. The arbitration clause is gfenultimate of 37 sections which . . . were
neither flagged byndividual headings nor required to be initialed3yitierrez v. Autowest,
Inc., 114 Cal. App. 4th 77, 89 (28) (arbitration clause printed in eight-point typeface o}
opposite side of signature page and consunerer informed thathe lease contained an
arbitration clause”).

Finally, the arbitration provision provides that the arbitratimuld be subject to
the American Arbitration Assaation’s Commercial ArbitratioRules, but fails to specify
which version of those heis would be utilizedd.g, the version in effect at the time the
Agreement was signed or the version in efgdhe time arbitration commences), neglec

to provide the rules, and does not otheenrglicate where Plaintiffs can find them.
8
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“Numerous cases have held that the failurprtavide a copy of the arbitration rules to
which the [plaintiff] would be bound, supported a findingpodcedural unconscionability.
Trivedi v. Cuexo Tech. Corp189 Cal. App. 4tl387, 393-94 (2010xnccordSparks v.
Vista Del Mar Child & Family Service207 Cal. App. 4th 1511, 1523 (201Barper v.
Ultimo, 113 Cal. App. 4ti1402, 1406 (2003).

2. Substantive Unconscionability
The arbitration provision is also subd#igely unconscionable. “An arbitration

provision is substantively unconscionable ikitoverly harsh’ or generates ‘one-sided’

results.” Nagrampa 469 F.3d at 1280. The provisisrmediation venue clause, arbitratof

selection clause, and one-sided evidentsany disclosure requirements result in
substantive unconscionability.

First, the mediation venue clause isluly oppressive. While Defendant is correct
that the ADR provision selects a venue for raédn, and not arbitration, this does not
make the process of arbitration any less bnsdme for Plaintiffs, as it still requires them
to engage in mediation in a distant forum Ibef@and as a part of the process of) pursuing
arbitrable relief.SeeEx. A to Evans Decl. at; Ex. B to Evans Decl. at 4 (“If the dispute
cannot be settled through goodttianegotiation, the parties agrérst to try to settle the
dispute by mediation . . . beforesorting to arbitration. . . . the mediation will take place
Denver, Colorado”). The Court can conceivanofreason for this venue selection “other
than [to] maximize[e] an advantage” for Defendadagrampa 469 F.3d at 1287.
Plaintiffs, both in their sixties, each rdsiin California; Defadant does business and
resides in California; and the “accountsssue in this matteare maintained in
California.” Compl. 11 7-9, 11. In fact,ishcase’s only connection to Denver is that
Defendant’s principle place of business is thedey 9. The Court finds that the
Agreements’ venue selection serves no puwmiker than to erect an unconscionable
barrier to relief for non-drafting partie§ee, e.gComb v. PayPal, Inc218 F. Supp. 2d

1165, 1177 (N.D. Cal. 2002) (“imiting venue to [the defendant’s] backyard appears to
9
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yet one more means by which the arbitration s¢aserves to shie[the defendant] from
liability instead of providinga neutral forum in which tarbitrate disputes.”).

Second, the provision’s process for séleg an arbitrator is substantively
unconscionable because it gives Defendant sagmifly unequal powen the selection the

arbitrator. Ex. A to Evans Dedt 4; Ex. B to Evans Decl. 4t5. The provision allows

Defendant to provide a list of three arbitrgténom which Plaintiffs can choose; otherwise

Defendant will appoint an arbator unilaterally. A neutrarbitrator “is essential to
ensuring the integrity dhe arbitration process.Armendariz 24 Cal.4th at 103.
Allowing one party to desigma the arbitrator lacks mutuality and “gives rise to a
significant risk of financial interdependenoetween [the defendant] and the arbitrator,
and an opportunity for [the tendant] to gain an advan&ghrough its knowledge of and
experience with the arbitrator8anchez v. Western Pizza Enterprises, €2 Cal. App.
4th 154, 177 (2009). Itis cold comfantat Plaintiffs may “choose” from the three
arbitrators handpicked by Defendai®ee Murray v. UFCVAt'l, Local 400 289 F.3d
297, 303 (4th Cir. 2002) (allowing employee to strikaitaators from list compiled by
employer still unconscionablegccord McMullen v. Meijer, Ing355 F.3d 485, 494 (6th
Cir. 2004).

Third, the provision is unconscionalilecause it imposes one-sided disclosure
obligations on Plaintiffs and ects an unreasonable evidentiary bar that lacks mutuality
The arbitration provision requires Plaintiffs“@ovide Bock Evans and its legal counsel

copies of all documents” that it intends tegent at the arbitration hearing, “as well as

complete federal tax returns for the ternthadf investment advisory arrangement including

three (3) years prior to entettanthe Agreement,” as well as tax returns filed after the tej
of the Agreement and leading tgthe hearing. Ex. A to EvarDecl. at 4; Ex. B to Evans
Decl. at 5. Plaintiffs alsbave to provide “all investmeatvisory agreements, supporting
documentation, portfolio holdings, transaatihistory and performance reports entered
into or provided by any other investment aabiprior to, during the term of or entered

into after this Agreement, client documentatrchanges thereto, all client transactions
10
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and account statements . . . a list of all vases . . . or any statement affidavit,” and the
list goes on.ld. Plaintiffs are barred fromasing any of the above information unless it is
provided to Defendant “at lea@0 days’ prior to any hearing.fd. This evidentiary bar
and disclosure requirement does not applpefendant, and represents a substantial
obstacle for clients seeking relief through adiibn. Defendant’s response to Plaintiffs’
argument on this point is inekgable - Defendant argues tHalaintiffs agreed to this
draconian restriction and that “the choic®laintiffs’, not Defendant’s, on whether to
maintain” the records identified. Reply at [h other words, Defendant contends that the
unconscionability of a provision is forgiven by a party’s sigregtand that this particular
provision is acceptable because Plaintiffise the option of gt not putting on any
evidence at the hearing.he Court rejects this flawedasoning and finds the lack of
mutuality unconscionable.

Accordingly, the Court fids that the forum selection clause is procedurally and
substantively unconscionable, and therefore unenforcéabdea result, the Court

DENIES Defendant’s motion with respdotthe arbitration provision.

[I. Dismissal Pursuant to FINRA Rule 12209

Defendant next contends that this actshould be dismissed because it is barred
under FINRA Rule 12209. Mot. at 6-Rule 12209 of the FINRA Manual provides:
“During an arbitration, nparty may bring any suit, legal action, or proceeding against
anyother party that concerns or that would reselany of the matters raised in the
arbitration.” (emphasis added).

Plaintiff Milliner filed an arbitration @dim with FINRA against Defendant, as well
as certain individuals affiliated with Defendaan December 22, 2014. Evans Decl. § 5.

The FINRA claim alleges many of the same causfeaction, arises from the same facts,

* This finding of unconsionability would similarly defead motion to compel arbitration
under the FAA.

11
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and requests much of thensarelief, as this caséd. Plaintiff Brem is not involved in the
FINRA action.

Rule 12209, by its very terms, applies onlytie parties of a FINRA arbitration. It
therefore does not apply to Defendamitjch is not a party to the FINRA actionSeeEx.
1 to Sturgeon Decl. (FINRA letter noting tl2éfendant was “not required to arbitrate in
the FINRA arbitration forum” because Defemd is not a member of FINRA, and that
FINRA would “proceed with this action witho{Defendant’s] participation”); Ex. 2 to
Sturgeon Decl. (Defendant responding thasihot subject to FINRA's jurisdiction” and
declining to submit to FINRA arbitrationDespite Defendant’s claim that this is
“irrelevant,” Reply at 8, the fact that Phiffs cannot find relief against Defendant in
FINRA'’s forum is precisely why they must seek relief in . Ultimately, Defendant
cannot have it both ways - opting out of FINRrbitration while also claiming that its
involvement in FINRA arbitration bars it from suit in federal court. Because FINRA R
12209 only applies to partiés the arbitration, it is in@plicable here and Defendant’s

motion to dismiss on this basis is DENIED.

[11. Dismissal for Failureto State a Claim - Fed. R. Civ. P. 12(b)(6)

Defendant next argues that Plaintiffs tailstate a claim upomhich relief can be
granted, requiring dismissal under FederdeRud Civil Procedure 12(b)(6). To survive
dismissal under Rule 12(b)(6), a plaintiff must plead “enough facts to state a claim to
that is plausible on its face,” with sufficient specificity to “give th&eddant fair notice of
what the . . . claim is and tlggounds upon which it restsBell Atlantic Corp. v.
Twombly 550 U.S. 544, 545, 570 (@0). Plausibility does naquate to probability, but it
does require “more than a sheessibility that a defendahas acted unlawfully.”

Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citatiomitted). “A claim has facial

> Plaintiff Brem is also not a party ingtFINRA action, further militating against the
application of Rule 12209 in this case.

12
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plausibility when the plaintifpleads factual content thdtaavs the court to draw the
reasonable inference that the defenaahable for the misconduct allegedld.

In ruling on a motion to dismiss, a court mtetcept all material allegations of fact
as true and construe the complaint in a liglest favorable to the non-moving party.”
Vasquez v. Los Angeles Coyt§7 F.3d 1246, 1249 (9@ir. 2007). Courts are not,
however, “bound to accept as true a legal conclusion couched as a factual allegation.
Igbal, 556 U.S. at 678. Rather, it must “examwhether conclusory allegations follow
from the description of facts as allegedddlden v. Hagopian978 F.2d 1115, 1121 (9th
Cir. 1992) (citation omitted).

Defendant argues that “Plaintiffs fail tordenstrate with adequate specificity how
or why Defendant’s alleged condwaused the decrease in [polith] value.” Mot. at 9.

It further claims, “There igo allegation of when Plaintifimade any investments, what
specific investments were made and whyh@w Defendant’s conduct caused Plaintiffs’
damages or fell below a cognizable standard of cdce.’In opposition, Plaintiffs point to
the portions of their Complaint that propertydaess the necessary elements of their cau
of action and establish a claiior relief. Opph at 19-20.

The Court finds that Plaintiffsufficiently allege their agse of action. The duties,
Compl. 11 12-35, and breachik | 38-43, 46-52, are exhaustively listed in the
Complaint. Those breachegaiso sufficiently casuallyjnked to the decrease in
Plaintiffs’ portfolios to raisdlaintiffs’ right to relief “abee the speculative level,” and
result in a “reasonable inference that discpweill reveal evidere” of the claimed
violations. Twombly 550 U.S. at 555-56. For expla, among other allegations, the
Complaint alleges thdhe securities selectdry Defendant for Plaintiffs and the Class ha
“a continuous downward trend ae after year,” and thatd]s a result of [Defendant’s]
failure to properly monitor the markets, and fegltio properly adjusts clients’ portfolios
pursuant to its discretionary thority, Plaintiffs and the Cts lost tens of millions of
dollars in the midst of a powerful bull marketd. 11 6, 24. The Congunt also specifies

the amount lost as a result of Defendant’s brei@c{ 42, 48, and juxtases those losses
13
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against the rising markad. 9 42. As another of many possible examples, the Complai
alleges that Defendant “represented in writingltof its clients that the Firm is ‘guided

m

by the Client’s designated investment objestinsk tolerance another factors,™ and
would “make investments based upon [clientsdividual investment needs,” yet applied
“one size fits all” approach of purchasinggh risk and highly speculative mining stocks
for all of its clients.” Id. 9 33-35.

These factual allegations are sufficient under prevailing law. Indeed, it is uncle
how Plaintiffs could be any more factuadigecific before engaging in discovery.

Accordingly, Defendant’s Rul&2(b)(6) motion is DENIED.

V. Statuteof Limitations Defense

Finally Defendant argues that Plaintiftdaims are barred by Colorado’s statutes of

limitation. Mot. at 9-10. “When the running tife statute is apparent from the face of th
complaint . . . then the defense may be raised by a motion to disi@isserly v.
Westinghouse Electric Cor®23 F.2d 117, 119 (9th Cit980). However, a cause of
action should only be dismissed if “it is cldeom the face of the conhgint that the statute
has run and that no tolling is possibl&tocade Commc’ns Sy#gc. v. A10 Networks,
Inc., 2011 WL 1044899, at *@N.D. Cal. Mar. 23, 2011}%ee also Jablon v. Dean Witter &
Co, 614 F.2d 677, 682 (9th Cit980) (“When a motion to dismiss is based on the runni
of a statute of limitations, it can be granted ahthe assertions of the complaint, read
with the required liberality, would not permittiplaintiff to prove that the statute was
tolled.”).

Defendant states that the statutes oitéition are as follows: breach of fiduciary
duty: three years; negligence: two yedraud by misrepresentation or omission /
constructive fraud: three yearkl. at 9. Importantly, Defendant’s motion acknowledges
that the Complaint does notgwide specific dates of relevant investments or breaches,
requiring Defendant to base its statutdiritations defense instead on the portfolio

graphs provided in thComplaint, which begiin 2010 for Millinerand 2011 for Brem.
14
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Id. at 9-10 (citing Compl. at 2-3, 15). Defentlamasons that because the graphs start in
2010 and 2011, and the Complaint was fi@dDecember 22, 2015, the “investments at
issue” were made beyond the relevant statutory bdrat 10. This does not necessarily
follow.

Nowhere in the Complaint d@laintiffs allege that thgraphs represent the accrual
of their claims. Consequently, various bieas could have occurred any period within
those graphs, including within the statutoryipés. Furthermore, Plaintiffs’ claims are
based upon the continuing legal obligationaminvestment advisor, which could have
been violated each time Defendant faile@ppropriately monitor and make adjustments

to Plaintiffs’ portfolios. Tls ongoing nature of Defendastenterprise is acknowledged

throughout the&Complaint. See, e.g.Compl. 11 22, 60, 65. Because it is not clear on the

face of this Complaint that ¢hstatutes have run, Defentlanmotion to dismiss on that

basis must be DENIED at thisrbastage of the proceedingSee Conerly623 F.2d at

119 (statute of limitation defense may be raised by a motion to dismiss only where the¢

defense “is apparent fromehace of the complaint”).

CONCLUSION

For the foregoing reasons, Defendant@tion to dismiss is hereby DENIED.

IT1SSO ORDERED.

Dated: 07/06/15 W

THELTON E. HENDERSON
United States District Judge
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