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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARLENE PEREZ, et al.,
Plaintiffs,

Case N0.15-cv-01792-HSG (MEJ)

DISCOVERY ORDER
Re: Dkt. No. 61

V.

JOHN MUIR HEALTH, et al.,

Defendants.

INTRODUCTION
In this employment discrimination caseg tharties submit a discovery dispute letter
regarding Defendant John Muir Health’s (“Defendant”) Request for Plaintiffs Marlene Perez &
Rosa Cerisano (“Plaintiffs”) to submit to a mental examination by Defendant’s retained exper
Mark Lipian, a board certified psychiatrist. DKo. 61 (“Jt. Ltr.”). Having considered the
parties’ positions, relevafggal authority, and the record in this case, the ddENIES
Defendant’s request fdine following reasons.
BACKGROUND
Plaintiffs bring this action against Defendathieir former employer, for discrimination,
retaliation, constructive dikarge, and failure to provide a worpk free of retaliation. First Am.
Compl. 1 1, Dkt. No. 60. The following backgroundaken from the parties’ joint letter. Jt. Ltr.
at 1-2. Plaintiffs resigned whilen medical leaves of absendeerez alleges she suffered a
“breakdown” at the hospital. Bo Plaintiffs claim to suffer from “severe emotional distress,
including but not limited toanxiety, humiliation, embarrassmelass of self-esteem, mental
anguish, depression and ptsumatic stress.”

In September 2015, Perez testiftbdt she is “severely, sevérelepressed” “every other
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day or every day,” feels anxiety once a daga(th palpitations, shortness of breath, light
headedness), has insomnia approximately 2-3tpee week, and cries. She testified she canng
look at Defendant’s logo or devby the hospital without sufferirigpm “really bad anxiety,” she
has “lost all” of her friends, doe®t want to leave the house and just wants to sit in a dark roof
alone. She also testified trssveral years prior (in May 2012 ring her employment, she and
her then husband had one brief domestic violence incident from which she suffered bruises ¢
hands. Afterward, she obtained @ ‘contact” restraining orderdd for divorce, and talked to a

therapist in 2012 about her family life.

In her September and November 2015 depositidesisano testified that her family doctof

(who is not a psychiatrist) told hehe has “situational” depressio8he testified that she suffers
from stress and anxiety, has lost confidence rmhesing abilities such &t she could not pass a
basic nursing skill competency test to get a naw jpanics all the time,” has “isolated” herself,
does not leave the house, and careair to look at Defendantggo or drive by the hospital.

On January 4, 2016, Defendant requested#fis undergo an independent medical
examination (“IME”) to take place on mutualygreeable dates. Plaintiffs’ counsel responded,
“No doubt Plaintiffs’ emotional dis¢ss is an issue,” but did naincede that Plaintiffs’ “mental
condition” had been placed in controversy. Riffs requested, and Defendant provided, more
information regarding the durath and scope of the proposed neatiexams and Dr. Lipian, and g
draft stipulation. In accordaneath Dr. Lipian’s customary praice, the psychiatric examination
(which will require approximatg eight hours to conduct), willomsist of a detked interview
consisting of general open-ended questions, mental status examination, and generally acce
standardized psychological tegjiand screening cognitive assesstn The testing may include
the MMPI-2 or Personality Assessment Invent@?Al), the Mini-Mental State Examination
(MMSE), and the Trauma Symptdmventory — 2 (TSI-2). On daiary 15, Plaintiffs requested
more time to consider the proposed stipulation.

On January 19, Defendant served a Demand fdental Examination of Plaintiffs
pursuant to Federal Rule of Civil Proced@& On January 22, thentias executed a joint

stipulation requesting that caim pretrial deadlines be continued for good cause, including mor,
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time for the parties to complete the proposedtaleexaminations. Dkt. No. 47. The Court
granted the stipulation and dorued the pre-trial deadline®kt. No. 51. On January 28,
Defendant asked about the stabfishe proposed stipulation for the medical examinations.
Plaintiffs’ counsel responded thag¢ was “researching and seeking counsel concerning the vali
of Defendant’s proposed stipulation.” On February 12 and 18, Defeagaintinquired about the
status of the proposed stipulation. On February 23, eight weeks after Defendant had initially
proposed the stipulation, Plaintiffs refused tpte and instead requestédt the parties meet
and confer regarding Plaintiffs’ concerns. ellawyers finally met and conferred in person on
March 21, 2016.

Defendant argues Plaintiffs have placed theintaecondition in controversy because the)
testified at length regarding their current symptahdepression and anxiety. Jt. Ltr. at 2. It
notes Plaintiffs have identified several medicamvmiers who will likely testify as medical experts
at trial. Id. Defendant further argues good causes etastsder the IMEs because Plaintiffs are
claiming “unusually severe, ongoing emotional distfessd it is therefore ertted to test whether
the conduct alleged could have califgese reactions and/or whatlige conditions pre-existed or
have other causesd.

In response, Plaintiffs maintathey have not placed their ntal conditionsn controversy
sufficient to warrant IMEs because their emotiatiatress damages are merely incidental to the
work-related damagedd. at 3. They note that neither Pléfihbas asserted a cause of action for
negligent or intentional infliction of emotiondistress, and they have only been treated with
family practitioners and/or family therapists/LCSW rather than a psychidttisit 4. Plaintiffs
agree to limit any emotional distress damagégaoden variety” type emotional distressl.

LEGAL STANDARD

Federal Rule of Civil Procedure 35 prowsdbat, for good cause shown, the court “may
order a party whose mental or phygicondition . . . is in controvsy to submit to a physical or
mental examination by a suitably licensed orifted examiner.” Fed. R. Civ. P. 35(a). “Under
Rule 35, the party moving for a physical or meetedmination must meet barequirements: first,

the physical or mental condition of the party mustin controversy’; and second, ‘good cause’
3
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for the examination must be establisheBagge v. MCA/Universal Studidss5 F.R.D. 605, 608
(C.D. Cal. 1995) (quotin§chlagenhauf v. HoldeB79 U.S. 104, 117-20 (1964)). In addition,

[b]efore a mental examination @mpelled, in addition to a bare
claim for mental distress, theaving party should demonstrate one
or more of the following: “1) a cause of action for intentional or
negligent infliction of emotional distress; 2) an allegation of a
specific mental or psychiatric injury or disorder; 3) a claim of
unusually severe emotional distreds; plaintiff's offer of expert
testimony to support a claim of etional distress; and/or 5)
plaintiffs concession that his oher mental condition is ‘in
controversy’ within theneaning of Rule 35(a).”

Rund v. Charter Commc’ns, I1n@007 WL 312037, at *1 (E.D. Cal. Jan. 30, 2007) (quoting
Turner v. Imperial Storedl61 F.R.D. 89, 95 (S.D. Cal. 1995)). The decision whether to allow
proposed examination rests withirethroad discretion of the couttester v. Mineta2006 WL
3741949, at *1 (N.D. Cal. Dec. 19, 2006).
DISCUSSION

Reviewing the record in this cas# first look it could be saithat Plaintiffs have put their
mental condition in controversy: their Complaimtiudes allegations th&tefendant caused them
to suffer “severe emotional distress, inchglibut not limited to, anxiety, fear, humiliation,
embarrassment, loss of self-esteem, memigliigh, depression and post-traumatic streSeé
Compl. 11 59, 69, 79, 90, 101, 112. However, Plaihtiffegations appear to be based on the
distress an ordinary person would suffer if shfered employment discrimination as alleged.
This language concerning Plaintiffs’ general emofialistress is contained in all six of Plaintiffs’
claims, with no separate causeaafion for infliction of emotional dtress. Furthermore, as noted
above, Plaintiffs have agreed to limit any eimoal distress damages to garden variety type
emotional distress. Cases thatalve garden variety allegations @fotional distress ordinarily
are not sufficient to require a mental exaRund 2007 WL 312037, at *2 (“there is no doubt tha
the ordinary person would suffer temporary idiss if he were unlawfully terminated from
employment he otherwise desired to retain. &h&mno need to conduct a mental examination, g
have medical personnel testify to such, foruaey reason that suchstress is normal and
understandable by theyléactfinder.” (citingSabree v. United Broth. of Carpenters & Joiners

126 F.R.D. 422, 426 (D. Mass. 1989n¢ing that although complaiebntained specific claims
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for emotional distress under state law, miidi's mental condition was not at issu&enchmaster,
Inc. v. Kawaeldel07 F.R.D. 752, 754 (E.D. Mich. 1985)¢ffering rationale that psychiatrist
could aid only in determining psent emotional disturbance3ge also Minnard v. Rotech
Healthcare Inc.2008 WL 150502, at *3 (E.D. Cal. Jan. 2508) (“A review of the complaint
indicates for most claims that the addition of ‘emotional distress’ damages to the prayer was
routine and would not have placed defendamiatice that a Rule 35 exam should have been
scheduled. But the addition of aegjfic ‘intentional infliction of emotional distress’ claim is a
factor pointing to the necessittyr such an exam.”).

Further, neither Plaintiff has treated with ggsatrist and neithantends to designate a
retained expert witness to testify on the issue ohBfts’ current emotional distress. Jt. Ltr. at 4.
In fact, there is no allegation of a specific namr psychiatric injury or disorder, and while
Plaintiffs’ counsel admitted Plaintiffs’ “emotional distress is an isssexid. at 1, Plaintiffs have
not conceded that their “mental condition” ia ‘Gontroversy.” Accordingly, given the record
before it, the Court finds an independergdical examination is not appropriate.

CONCLUSION

Based on the analysis above, the CBENIES Defendant’s request to compel Rule 35

mental examinations.

IT ISSO ORDERED.

Dated: March 24, 2016

MARIA-ELENA JAMES
United, Satae Merdgiata lodrudge
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