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& g 16 |. INTRODUCTION
T -
E'EJ %’ 17 Plaintiff James Neuroth iséhbrother of Steven Neurdtha 55-year old man who died
S
22 18 || while in the custody of Mendocino County on Jdiie 2014. Steven was a piat detainee at the
19 || Mendocino County jail, where he was bookeddaespected methamphetamine intoxication. At
20 || the jail, Steven became involved in a prolonglysical struggle with several Mendocino County
21 || deputies and was later found unresponsive irsdfety cell where he was placed. Neuroth now
22 || brings claims for unlawful arrest, failure to summon medical care, inadequate medical care, and
23 || excessive force under 42 U.S.C. § 1983 and Caldstate law against ti@&aty of Willits police
24 || officers who arrested Steven, the nurse on dutile Mendocino County jail, and the Mendocino
25 || County deputies who were involvedtime altercation with Steven #e jail. He also brings claims
26 || against the supervisors of these individuals,Modell claims against the City of Willits, the
27
28 ! The decedent is referred to as “Steven” to distinguish from plaintiff James Neuroth.
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County of Mendocino, Californikorensic Medical Group (“CFM, a private contractor
responsible for the provision ofedical services at Mendoci@ounty Jail, and its corporate
parent, Correctional Medical Group CompanfsCMGC”). Defendants now seek summary
judgment on all claims asserted in the operativepaint. For the reasons explained below, the
motions are granted in pahd denied in part.
[I. BACKGROUND
The following facts are undisputeexcept where otherwise noted.
A. Steven Neuroth’s Arrest and Death in Custody

One June 10, 2014, Willits Police Officers\uie Leef and Jeff Andrade encountered
Steven in front of a local grocery store in the City of Willits. Steven appeared to be confused
behaving oddly. At the time, the officers did noli&ee he was under the influence or presented
danger to himself or others. They advised hirtewve the area. About two hours later, Leef and
Andrade received a radio call regaglan individual running in andut of traffic near the grocery
store, who turned out to be Steven. After witiieg Steven nearly hit by truck, the officers
called him over and observed that he was gargaty and fidgety, was clenching his teeth and
hands, and spoke in a jumbled manner. [BEg§o. 58:7-16. This interaction was recorded on
Leef’s personal audio recorder. & bfficers attempted to take Seevs pulse and asked him if he
used meth, to which he replied “No. Not th&ahow of.” Andrade Depo. 91:6-92:3, Willits Exs. L
and |. After asking Steven fordiname, identifying information, amhether he was trying to kill
himself, the officers discussed whether Steven was “crazy” and whether they ought to take h

the hospital or to the county j&dr drug intoxication. Leef testifetehe did not wish to spend the

rest of his day waiting outside a hospital emergegnom and told Andrade as much. The officer$

and

a

im t

D

also attempted unsuccessfully to reach his brother by telephone. Although Steven informed the

officers that he needed to goadiospital, Leef and Andrade deed to place him under arrest an
transported him to tnMendocino County jail.

Upon entering the police vehicle, Steven begamatee hallucinations about snakes on the

)

floor and screamed. Both Leef and Andrade vwexi@ed on how to assess the signs and symptoms
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of mental illness, and to useesjific de-escalatiorechniques when dealing with someone who
may be mentally ill. Leef's audio recording stwthe two officers jokingleout Steven'’s fear of
snakes. At several points duringttrip to the Willits Police Staon and then on to the Mendocino
County jail, Leef can be heard yelling “snake®’'Steven and laughing, while Steven whimpers
in response. Leef is also recedlas telling a person on the phavith him that yelling “snakes!”
at Steven causes him to “freak out,” whiclgeetty funny.” When asked about these interaction
Leef testified that using the wofdnakes” was a tool to calm Sevdown when he started to act
up in the backseat of the pmdi car. Leef Depo. 75:25-76:2. Neura@haracterizes Leef's conduct
as tormenting Steven for his own amusement and for no legitimate purpose.

When Leef arrived with 8ven at the Mendocino Coungil, Mendocino County Deputy
Craig Bernardi asked Steven intake questions wWiglevas sitting in thpolice vehicle. Steven
had difficulty answering the questi® and continually shifted arourttkhavior Bernardi attributed
to the influence of drugs based Leef's pre-booking report. Baardi did not know that Steven
had been previously incarcerated at the jail lzamdi an extensive mental health history with the
County of Mendocino. Licensed Vocational Nu4evN”) Jennifer Caudillo was also on duty
that evening in the booking areatbé jail. Leef told Caudillo @t Neuroth was “about as high as
I've ever seen,” and that hedhleen running in and out of tia and was hallucinating about
snakes. Caudillo testified that she thought Steven was “possibly” mentally ill, but at the time
was admitted to the jail, she believed he was on methamphetamine because somebody told
was the case. She states she did not have knosweldgther Steven was at risk of dying from a
drug overdose or having a cardiac arrest from amffhetamine overdose, or whether he was in
psychiatric crisis. Caudill®epo. 161:2-14, 171:17-172:6.

There is some dispute between the partigantng who made the final decision to admit
Steven to the jail. Caudillo says Bernardi wasttedical screening deputy on duty and decided
admit Steven and place him in a sobering celhaut asking her to perform a medical intake.
Bernardi testifies that the decision to ad8t#ven was made jointly by him, Deputy Frank

Masterson, and Caudillo. Leef, Bernardi, and Caudilloecall that Steven was calm and able to
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follow directions when he was inside the bookamga. Bernardi wrote & Steven was a “Code
4,” meaning that he was mellow. Video fage of the booking process corroborates their
testimony.SeeCounty Defendants’ Combined Audimd Visual (“CAV”) at 11:36 — 11:37.

Bernardi and Masterson then moved Stevémftime jail hallway, where Caudillo took his
vital signs, which were elevated. Steven'sdal pressure was 151/92 and his heart rate was 12¢
Caudillo determined based on Steven’s vital signs and calm behavior that it was safe for him
put in the sobering cell and he didt need to be sent to a haapfor medical clearance. Teske
Depo. 96:21-97:2, 98:8-15. She did not contact arsigieg registered mge or other medical
professional for guidance regiing Steven’s condition.

Once Caudillo finished taking 8ten’s vital signs, Bernardi and Masterson began movin
him towards the sobering cell. At the thresholdhe cell, Steven suddenly tensed up, prompting
Bernardi to give him a shovBernardi Depo. 54:16-55:18. Stifl handcuffs, Steven suddenly
became noncompliant and began to thrash abouelhdVithin seconds, Masterson and Bernary
were able to force Steven to the ground, althdugkbontinued to fiharound. The deputies put
both of Stevens’ handcuffed wrists in a reaistock, which is a pain compliance hold. Leef
testified that he then came forward to hadptcol Steven by holding his ankles together until
Deputy Michael Grant relieved him from the hd&tant described Leef as holding Steven in a
“figure-four leg lock,” anothepain compliance hold. Upon orders by Sergeant Lori Knapp, wh
had entered the sobering cell, Grant and Deputy Jeanette ldppliad shackles to Steven’s
ankles and placed a tether on his handcuffs. Thatds then picked up Steven and moved him

the safety cell, where he was placed face downefidbr. Grant again tried to put Steven’s legs

2 Neuroth and Mendocino County Defendants eadimitted a demonstrative CAV, combining
audio from Officer Leef’s personal recordidgvice and the silentdeo footage from the
Mendocino County jail. Neuroth®AV covers a slightly longer period of time and includes
different explanatory arrows and pop-up text from that offered by defendants. Because Coun
Defendants’ CAV includes video footage from multiple cameras, providing a more comprehe
view of the activities in the jailll references to audio/video fegfe of the incident with Steven
will be to that version unless otherwise noted. Treferences are made in accordance to the tin
stamp visible in the lower coer of the video screen.

ORDERGRANTING IN PART AND DENYING IN PART MOTIONS FORSUMMARY JUDGMENT
CaseNo. 15-cv-03226-RS

4

tok

g

7

o

ty
nsiv

e




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

back in the figure-four hold, and deliveredaéror four “distraction blows” to the back of

Steven'’s leg to accomplish that result. During therse of these interactions, Steven can be heard

on Leef’s audio recording saying “don’t hurt neaid “don’t kill me,” to which Knapp and others

respond by telling him they are not trying to hurt or kill him and encouraging him to calm down

and cooperate with trgeputies’ instructions.

At this point during the confrontation, defendantaim that Steven said he wanted to die
Knapp Decl. 1 25; Bernardi Depo., 69:4-10; CAV1L1:45. Neuroth maintains that a reasonable
jury could find that he actually said, dbn’t wanna die.” Under the befi&teven made a suicidal
statement, Knapp ordered a deputy to bringetysamock. By this time, there were several
deputies in the safety cell witeven, who continued to struggle and yell. Masterson testified t

he punched Steven several times in the lower t@skop him from using his shackled legs to

grab hold of Grant’s leg. Mastson Depo. 83:9-17, 84:3. Grant alsported using punches to free

himself from being entangled in Steven’s shagk@eputy Christine De Los Santos claimed that
she was called over by Caudillo to assist Granterstifety cell, who had one of his hands trappt
between Steven’s leg and the wall. De Los Sab&so. 49:2-6. De Los Santos testified that she
thought Grant’s life was in dangand that she never saw anyoneksti$teven. In the video of the
event, Steven’s body is obscured from viggthe bodies of the deputies surrounding him.
Neuroth contends that at 11:42n., Steven said “Let me breathe, I'm dizzy” and “Stand back, |
need medical attention,” although none of thenegses recalled him making that statement.
During the encounter in the safety cell, multiplpuktes used their body weight to press Steven
the floor in order to control kistruggling. As they waited fordlsafety smock to arrive, the
deputies began removing Steven'’s clothes purdoahe jail's suicidgrotocol. Masterson and
Bernardi testified that Stevendaalmed down at that point. &f the deputies removed Steven'’s
clothes and undergarments, they covered him thigrsafety smock and removed his handcuffs.
Once the safety smock was on Steven, tipaigies left the safety cell one by one. At
approximately 11:54 p.m., when the last deputytledtcell, Steven was still on his stomach. In

the video, one of Steven’s legs flops to the gband his hands remain on the small of his back
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SeeCAV at 11:54. He does not exhibit any otherbisimovement. De Los Santos claims that as$

the deputies left the cell, someone ordered Stevstay down and she heard him say “I'll stay
down.” De Los Santos Depo. 70:4-6. Knapp recatesven saying “I won't move.” Knapp Depo.
80:3-81:21. This testimony cannot be corroborégthe CAV submissions because Leef turned
off his audio recorder partway through the strugglhe safety cell. Knapp did not mention this
information during the DA’s investigation inféteven’s death and none of the other deputies
recall hearing Steven say anything. Bernardi clalms Steven “didn’t say anything” in response
to the order to stay down. Bernardi Depo. 78%43. Neither Page nor Holum recalls hearing
Steven speaking to the deputies as they left the cell. Holum, however, testified that he was
wiggling his fingers and lathing. Holum Depo. 70:5-6.

Caudillo was present outside the door of the safety cell during the above-described ey
but did not intervene. The video surveillanoethge shows that at 12:01 a.m., around seven
minutes after the last deputy exited Stevenlk 8ergeant Knapp returned and peered inside.
After she walked away, Holum also stopped attimelow to Steven’s cell to look inside, as did
Caudillo.SeeCAV at 00:03 and 00:04. Several deputies joined Holum, Knapp, and Caudillo
outside the cell, and at 12:05 a.m., they exténe cell to check on him. Upon determining that
Steven had no pulse, the depsitballed Caudillo over. She foutitht Steven was not breathing
and was beginning to turn blue around the moGaudillo performed a sternum rub, which did
not revive him. The deputies then performesdtfaid, including cardiopulmonary resuscitation
(CPR) on Steven until the paramedics adivéteven was pronouncddad at the hospital
emergency room at 12:46 a.m. on June 11, 2014.

Dr. Jay Chapman, the pathologist hiredMgndocino County Sheriff-Coroner Thomas
Allman to perform the autopsy on Steven, fowidespread blunt force injuries on his body and
determined that the probable cause of death“Methamphetamine toxicity associated with
violent struggle, (any cdributory role of retraint asphyxia unascertaisie).” Ex. 18, Autopsy
report at 1. At the time of the autopsy, thelmenphetamine in Steven’s system was 1.1 mg/L.

Although defendants’ experts allrag that it is possible for afs®n can die of restraint asphyxia
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if there is excessive weigplaced upon his back, they opinattthere is no evidence that restraint
asphyxia was the specific causdeSteven’s death.
B. The County Deputies’ Training

Captain Timothy Pearce has been theGammander for Mendocino County since 2002.
He testified that he had heardtb€& term restraint plyxia and was aware thatitting pressure on
an inmates back while he is restrained in a pfo®ation can make it vewjifficult to breathe. He
identified no policies that weta place before Steven’s death that specifically addressed the rigk
of positional or restraint asphyxi@eePearce Depo. 92:15-94:3.

Sheriff Allman also testifietbeing aware of the risk ofsgaint asphyxia, recalled learning
about the leading Supreme Court case on res@aphyxia, and believed the topic was discussef
during jail training.SeeAllman Depo. 50:23-53:11. The speciferms “compression,” “restraint,”
or “positional asphyxia” do not appear in Mendocino County’s use of force or restraints written
policies.

Sergeant Knapp says she was trained atestriaint asphyxia by a jail nurse but was not
aware of any written policies or procedurea@@rning restraint asphyxia. She had never been
trained on an appropriate recoy@osition after an inmate kdeen restrained face down.
Deputies Bernardi, Grant, Masterson, Holamg¢ Page, do not recadiceiving any specific
training about restraint or positional asphyxia befthe incident wittSteven, although several
deputies remembered being trained on genergs weaavoid breathing complications in the
context of restraining mates. Deputy De Los Santos had been trained to avoid impairing a
subject’s breathing by putting body weight on pleeson’s back while at the police academy.
Officer Leef received similar training as a police officer.

[ll. LEGAL STANDARD

Summary judgment is propeff the pleadings and admissioms file, together with the
affidavits, if any, show that there is no genuiss&ue as to any material fact and that the moving
party is entitled to judgment as a mattetast.” Fed. R. Civ. P. 56(c). The purpose of summary

judgment “is to isolate and dispose atfually unsupported claims or defens&elotex v.
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Catrett 477 U.S. 317, 323-24 (1986). Thewing party “always bears theitial responsibility of
informing the district court of the basis fits motion, and identifyinghose portions of the
pleadings and admissions on file, together withaffidavits, if any which it believes demonstrate
the absence of a genuiissue of material factld. at 323 (citations and internal quotation marks
omitted). If it meets this burden, the moving partthisn entitled to judgment as a matter of law
when the non-moving party fails to make a suffitishowing on an essertelement of the case
with respect to which he bedtse burden of proof at trialld. at 322-23.

The non-moving party “must set forth specifictashowing that there is a genuine issue

for trial.” Fed. R. Civ. P. 56(e)'he non-moving party cannot éet the moving party’s properly

supported motion for summary judgment simply by alleging some factual dispute between the

parties. To preclude the entry of summary judgment, the non-mowitygrpast bring forth
material factsi.e., “facts that might affect the outcoroéthe suit under the governing law . . . .
Factual disputes that are irrelevantunnecessary will not be counte@riderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986). The opposingypamnust do more than simply show
that there is some metaphysidalubt as to the material factdatsushita Elec. Indus. Co. v.
Zenith Radip475 U.S. 574, 588 (1986).

The court must draw all reasonable inferenandavor of the non-mving party, including
guestions of credibilityrad of the weight to be aorded particular evidencMasson v. New
Yorker Magazine, In¢501 U.S. 496 (1991) (citirtgnderson477 U.S. at 255Matsushita 475
U.S. at 588 (1986). It is the cdigrresponsibility “to determine vether the ‘specific facts’ set
forth by the nonmoving party, coupled with undisgguibackground or contextual facts, are such
that a rational or reasable jury might return a verdict its favor based on that evidencé.W.
Elec. Service v. Pacific Elec. Contractp8)9 F.2d 626, 631 (9th Cir. 1987). “[SJummary
judgment will not lie if the disputeb@ut a material fact is ‘genuindtiat is, if the evidence is such
that a reasonable jugould return a verdict for the nonmoving partiriderson477 U.S. at 248.
However, “[w]here the record takes a whole could not lead a caial trier of fact to find for the

non-moving party, there is noeéguine issue for trial."Matsushita 475 U.S. at 587.
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“If a party fails to properly support an assertadrfact or fails to properly address another
party’s assertion of fact . . . ,dltourt may: (1) give an opportunity to properly support or addre
the fact; (2) consider the faghdisputed for purposes of the tiom; (3) grant summary judgment
if the motion and supporting materials—including tacts considered ursgiuted—show that the
movant is entitled to it; o) issue any other appropriaieder.” Rule 56(e) (2010).

When evaluating civil rights claims under 423C. § 1983, a court must also consider

whether any of the individual defendants pretected by the doctrine qualified immunity.

Qualified immunity “protects government officials ‘from liability for civil damages insofar as their

conduct does not violate clearly ddtahed statutory or constitutiolaghts of which a reasonable
person would have known.Mattos v. Agaranp661 F.3d 433, 440 (9th Cir. 2011) (quoting
Pearson v. Callaharb55 U.S. 223, 229 (2009)).“ghields an officer frontiability even if his or
her action resulted from a mistake of law, a mistake of fact, or a mistake based on mixed qug
of law and fact.'ld. (internal quotations omittedAnalysis of qualified mmunity involves a two-
pronged inquiry. The court asks whether the undispiatetd show that thdefendant violated the
plaintiff's constitutional rightRobinson v. Yorkb66 F.3d 817, 821 (9th Cir. 200®aucier v.
Katz, 533 U.S. 194, 201 (2001). If no such violatisfiound, the court neatbt inquire further
before ruling that the defendant is entitledjt@lified immunity. Ybon a showing that some
constitutional right was violate however, the court then turttsthe question of whether that
right is clearly establisheat the time of the violatiorBee id The “clearly established” prong
focuses on the critical question of “whether tbatours of the right were ‘sufficiently clear’ that
every ‘reasonable official would have understtizat what he is doingiolates that right.””
Mattos 661 F.3d at 442. District courts are “peregiitto exercise thesound discretion in
deciding which of the two prongs tife qualified immunity analysshould be addressed first in
light of the circumstances the particular case at handPgarson 555 U.S. at 236.
V. EVIDENTIARY ISSUES
A. Plaintiffs’ evidentiary objections

All of the events athe jail were recordely video cameras without sound. Each side hag
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an expert sync the audio from Officer Leef’'sgmnal recorder with thiail videos to produce a
combined audio and video (“CAV"). Neuroth ebjs to the CAV offered by County Defendants,
because that video omits six minutes at thggrbeng and incorporates inaccurate and hearsay
descriptive comments. That objection is overukes both parties’ CAVs contain arrows and
prompts that will only be considered for demoaste purposes. The evidence being considerec
is what is visible in the video anddible through Leef’s recording device.
B. Defendants’ evidentiary objections

County Defendants’ objection to plaintiffs’ CAV is overruled for the same reasons
discussed above. Their objections to Exkid1, 42, 46, 50, and 53 attached to the Sherwin
Declaration are overruled as md@cause this Order does not rely upon any evidence containg
in those documents. County Defendants also obpeldeuroth’s introduction of evidence that the
County has modified certain okiprocedures in response to &te'¢ death. Under Federal Rule

of Evidence 407, evidence of remedial measigr@st admissible to pre liability, although it

may be introduced to demonstrate a particolaasure was feasible. Because County Defendants

do not dispute the possibility ofdiag measures to prevent dealike Steven’s pre-incident, the
only relevance of evidence concerning remediehsures is to prove liability. Therefore, the
objection is sustained.

County Defendants also move to excluderéports and testimony of plaintiff's experts
Dr. Michael Baden, Dr. Michael Freeman, DrcRard Hayward, and John Ryan. The motion is
denied without prejudice, as the disposition of ider does not rely on any of the challenged
evidentiary material.

V. DISCUSSION?

3 Neuroth filed his entire brién opposition to defendants’ rtions for summary judgment under
seal, as well as the accompargydeposition transcripts (exhibits8), and moved for an order
from the Court unsealing the doceants on the grounds that Coultgfendants failed properly to
designate which portions of the transcripts should be kept under seal. County Defendants dd
object to the filing of Neurotls’ opposition brief in the public record, nor do they object to the
public filing of those portions ahe transcripts cited or reliagoon in the brief. They contend,
however, that certain portioa$ the transcriptsisuld remain under seal and object to the
unsealing of exhibits 1-8 in their entirety.eggfically, County Defendants object to the public
ORDERGRANTING IN PART AND DENYING IN PART MOTIONS FORSUMMARY JUDGMENT
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A. Claims for unlawful arrest under federal and state law against Officers Leef and
Andrade

At the time Leef and Andrade arrested &tevthey observed that he was suffering from
paranoid delusions, fidgeting, and exhibiting signeapid speech and elevated pulse. He was a
sweating uncontrollably, presexd disjointed thought peesses, and although denying
methamphetamine use, claimed somebody had pugtbing in his drink. Neuroth contends the
officers’ stated rationale for arresting Stevenntdrbe believed because his “bizarre” behavior
did not conclusively indicate methamphetamimexication, and because the officers were
reluctant to take Steven to the hospital. TreesfNeuroth argues, the officers arrested Steven
without probable cause, in violation of the RbuAmendment’s prohibition on unlawful seizures.

“Probable cause to arrest exists whenceffs have knowledge or reasonably trustworthy
information sufficient to lead a person of reasoaafalution to believe that an offense has been
is being committed by the person being arresteddis v. City & County of San Francis&b8
F.3d 964, 969 (9th Cir. 2009). That Steven’s apgeae and behavior couldve indicated mental
illness does not create a question of fact dseéaeasonableness of the officers’ conclusion
finding a “fair probability” he was underéghnfluence of an illegal substan&ee United States v.
Ortiz-Hernandez427 F.3d 567, 573 (9th Cir. 2005) (“Prbbacause exists when, under the
totality of the circumstances known to the atirgg officers, a prudent person would have
concluded that there was a fair probability that [the suspect] had committed a crime.”). This i
particularly true because neithaficer had reason to know Steviead a history of mental illness
and because Steven'’s refusal to provide sewsample for drug testing suggested a culpable

mindset. While Leef and Andrade did discusspbssibility that Steven might be “crazy,” the

release of information in theanscripts related to defendsinpersonnel files. Accordingly,
Neuroth’s motion to seal (Dkt. No. 304) is denveith leave to refile a redacted version of his
opposition brief in accordance to the instructiongotnote 4 (which address the Willits
Defendants’ objections to Neuroghsealing motion). As to exhibits 1-8, Neuroth may either (A)
file in the public record excempd versions of the deposition teamnipts as identified in County
Defendants’ response to the motion to seeéDkt. No. 315 at 3), or (Bfjle a new motion to seal
only those portions of the full transcripts medkfor redaction. Should Neuroth elect to pursue
option B, County Defendants shall file a resposestting forth the basier a sealing order.
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presence of an underlying psyabgical condition dichot rule out the possibility he was also
under the influence. Similarly, evidence the officedsrbt want to take Steven to a hospital is n(
probative of whether they hade@asonable basis to concludewes displaying a reaction to drug
use. Because ingestion of any amount of methataptee is unlawful, the officers did not need
to conduct a sobriety test totdamine the degree of Steven’sarication before performing an
arrest. Under the totalityf the circumstances known to Lesefd Andrade, there was probable
cause to place Steven under arrest for ugecohtrolled substance. For that reason, summary
judgment on Neuroth’s section 1983 claim for unldvaiuest is grantedSummary judgment is
also granted with respect to Nethr's state law false aest claim, which is premised on the same

allegedly wrongful acts thatipport his section 1983 claim.

B. Fourth Amendment denial of medical care ad negligence claims against Officer Leef
and Andrade

Dt

Law enforcement officers are required under the Fourth Amendment to provide objectively

reasonable post-arrest cagee Borges v. County of Eurekéo. 15-cv-00846-YGR, 2017 WL
363212, at *6 (N.D. Cal. Jan. 25, 2017). While the reatind extent of this obligation has not
been precisely defined, the Ninthrcuit requires, at a minimurthat officers summon necessary
medical help or take anjured arrestee to a hospit8ee id(citing Estate of Cornejo ex rel. Solis
v. City of Los Angele$18 Fed. App’x 917, 920 (9th Cir. 2015) aratum v. City and County of
San Franciscp441 F.3d 1090, 1099 (9th Cir. 2006)).

Here, Neuroth contends Stevebshavior fit the criterifor commitment to a mental
health unit pursuant to California Welfare and Institutions Code § 5150, which meant he sho
have been taken immediately to a hospital pamsto Willits Police Department (“WPD”) Policy
418.3. Even crediting the officerdécision to arrest Steven for methamphetamine intoxication,
Neuroth contends Leef and Andrade violated WPD Policy 418.4, which states, “When practic
any person charged with a crime who also appedrs toentally ill, shall be booked at the Willits
Police Department before being transporteth&authorized facility,” which according to

Neuroth, would have been Howard Hospital astaer emergency room. The officers’ decision t¢
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transport Steven directly togiMendocino County jail was, aacding to Neuroth, a violation of
their duty to seek adequate post-arrest medea. WPD Policy 418.4, however, does not defin
what may be considered an “autized facility,” and merely adses that a person “may” be taken
directly to a hospital “[i]f the person has injuri@ssome other medicabndition.” While taking
Steven to a hospital insteadtb&é county jail might have resultegda better outcome, the Fourth
Amendment does not require officers “to po®/‘what hindsight reveals to be thst effective
medical care for an arrested suspe®gdirges 2017 WL 363212, at *7 (quotinBatum 441 F.3d

at 1098-99) (emphasis in the original).

Here, the evidence proffered by Neuroth is insufficient to show that Steven’s medical
condition was so obviously emergetithe time he encountered thificers that taking him to the
county jail constituted a failure fwrovide objectively reasonable pasrest care. In other words,
Neuroth does not explain what aspects of &tés/condition set him apart from the average
suspected methamphetamine user that officegiit encounter on the street. Here, aBanges
video footage shows that Stevappeared relatively calm and compliant when he arrived at the
Mendocino County jail and testimonial evidemamonstrates he was screened for emergent

medical issues during the booking pess. Therefore, the officers didt violate Steven’s right to

medical care under the Fourth Amendment. For those reasons, the motion for summary judgmer

as to the Fourth Amendment denial of medicaé cdaim against Leefra@ Andrade is granted.
That said, a reasonable juror could find, llase the undisputed facts, the officers’
conduct with respect to Steven was negligentdés California law, a peace officer may be held
liable for negligence to the same extent &®opersons, except as provided by statute. Law
enforcement officers have a duty ‘&xercise reasonable care fa Hafety of those persons the
officer stops.”Lugtu v. California Highway PatroR6 Cal. 4th 703, 715, 717-18 (2001). WPD
Policy 418.3 advises officers handling a call involving a suspectathiteill individual to use
de-escalation technigs and language that is appropriateritgracting with a mentally disabled

person. While Leef testified hét@mpted to use Steven’s apparealiucinations about snakes to

stop him from moving around in the police vehitleef's tone and manner of speaking about hig
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interactions with Steven asaorded on his audio device reasogahipports Neuroth’s contention
he shouted “Snakes!” to frighten Stevenligg own amusement. Although the Willits defendants
point out that Steven appeared calm and comiplidnen he exited the police vehicle and entereg
the Mendocino County jail booking area, a reasonable jury counicdude that Leef’s alleged
efforts to frighten Steven exacerbated his pai@and made it more likely he would react
violently to the deputies’ subsequeefforts to constrain him and lsebjected to use of force. A
jury could also find that Andrade encouragedateast acquiesced, lieef’s inappropriate
interactions with Steven. For that reason, théondor summary judgmeras to Neuroth’s state
law negligence claims against Leef and Andrade is denied.
C. Intentional infliction of emotional distress claim against Officer Leef

Neuroth brings a claim of iméional infliction of emotion distress against Officer Leef
based on his alleged attempts to frighten Stéwyeyelling “Snakes!” at m repeatedly while the
officers were transporting him to the Mendoc@ounty jail. According to Neuroth, this claim
survives Steven’s death pursuant to Califar@ode of Civil Procedure § 377.20, and he may
recover emotional distress damages as purdwveages under section 377.34. A plaintiff in a
survivorship action, however, is precluded untierstatute from seeking “damages for pain,
suffering, or disfigurementsee Berkley v. Dowd452 Cal. App. 4th 518, 530 (2007). Neuroth
asserts that the claim may nonetheless suppaivand of punitive damages, without providing
any explanation or support from legal authority. For that reason, summary judgment on this ¢
is granted in favor of Leef.

D. Supervisory liability claim against Willits Chief GonzaleZ

4 Neuroth seeks an order unsealing portions @éfQBonzalez’s depositiotranscript discussing
the contents of a background invgation of Officer Leef before he was hired at WPD, as well 3
portions of the background investigation (exhiitand 10 to plaintiff's combined opposition to
defendants’ motions for summary judgmeBgcause the documents in question contain
inherently sensitive information about Leef’'ss@nal conduct before he became a peace office
including information that was gen by a member of Leef’s family in confidence, and because
that information has minimal value to the detemion of this case, Neoth’s request is denied.
Therefore, Neuroth’s administrative motion to sesdhibits 9 and 10 tplaintiff’'s opposition brief
is granted. Although Neuroth’s motiom seal the opposition brief itfés denied (see footnote 2),
he may refile the brief along wilhmotion to seal only those partis incorporating exhibits 9 and
ORDERGRANTING IN PART AND DENYING IN PART MOTIONS FORSUMMARY JUDGMENT
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Under section 1983, a supervisor may be helddiabthere exists either (1) his or her
personal involvement in the constitutional degtion, or (2) a sufficient causal connection
between the supervisongrongful conduct and the constitutional violatioBfarr v. Baca652
F.3d 1202, 1207 (9th Cir. 2011) (citation and in&wuotation marks omitted). The requisite
causal connection may be showntbg supervisor’s “own culpable action or inaction in the
training, supervision, or controf his subordinates; for his @aiescence in the constitutional
deprivation; or for conduct that showed a reckt@ssallous indifference to the rights of others.”
Id. at 1208.

Here, it is undisputed that @h Gonzalez was not present during Steven’s arrest and di
not personally participate in any of the alldg®nstitutional violations. Instead, Neuroth argues
that Gonzalez’s decision to hiteef was “deliberately indiffereno the rights and safety of the
public to be free from an officarho was ‘highly likely’ to lieand abuse his authority in his
official duties,” based on information revealeylthe WPD’s background check investigation.
Specifically, Gonzalez knew Leef had a brgtof stealing, dishorsty, driving under the
influence, and abuses of his authority. Whilere may be grounds to question Gonzalez’s
decision to hire Leef as a peace officer deskitowledge of problematic conduct in the past,
Neuroth fails to offer a sufficient causal cootien between that decision and the alleged
constitutional violations of whbh Leef stands accused. In atleords, evidence of Leef's

propensity to demonstrate poadpment does not lead to thenclusion that a violation of

someone’s Fourth Amendment rights would be a “plainly obvious consequence” of the decisjon t

hire him.See Bd. of the Cty. Comm’rs v. Brow@0 U.S. 397, 411 (1997). For that reason, the
motion for summary judgment on N@th’s supervisory liability @im is granted in favor of
Chief Gonzalez.

E. Monéell claim and vicarious liability for state law false arrest and negligence claims
against City of Willits

10.
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A municipality may be liable under Semn 1983 if the governmental body “subjects” a
person to a deprivation of rights or “causegeason “to be subjected” to such deprivation.
Monell v. N.Y. City Dep’t of Social Serv436 U.S. 658, 691-92 (1978). Because municipalities
cannot be held vicariously liable under Section 19838paell claim ordinarily requires the
existence of municipal policies, customs, practeed/or procedures that violate constitutionally
protected rightsConnick v. Thompso®63 U.S. 51, 60-61 (2011). Absent a formal government
policy, a plaintiff must show a “longstanding ptiae or custom which constitutes the standard
operating procedure of thecal government entity.Trevino v. Gates99 F.3d 911, 918 (9th Cir.
1996). Municipal liability fo a hiring decision undeévionell exists where the hiring decision in
guestion reflects deliberate indifference to the risk that a violation of a particular constitutiong
statutory right will follow the decisiorSee Brown520 U.S. at 411.

Here, Neuroth makes clear that Msnell claim against the City of Willits is based on
Chief Gonzalez’s decision to hire Leef. A&gplained above, Gonzalez was in possession of
information indicating Leef was arguably a pooffdit employment as a police officer. That said,
there is insufficient evidence indhrecord to support a finding thiie municipal decision to hire
him was highly likely to resulh the specific violation of ¢hird party’s Fourth Amendment
rights. Accordingly, summarjadgment on Neuroth’sonell claim is granted in favor of the City
of Willits.

The City may, however, be held vicariously labor “injury proximately caused by an act
or omission of an employee of thablic entity within the scopef his employment” for which the
employee lacks immunity from liabilityseeCal. Gov. Code § 815.2. Because summary judgms
as to Neuroth’s negligence claims against LeefAamdrade is denied, it is also denied as to the
derivative claim against the City of Willits.

F. Fourteenth Amendment claim for inadequate medical care

Claims by pretrial detainees for violationstbé right to adequat®aedical care under the

due process clause of the Fourteenth Amendiarenevaluated under an objective deliberate

indifference standard. The elements of a clagainst an individual defendant are: “(i) the
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defendant made an intentional decision wigpezt to the conditions under which the plaintiff
was confined; (ii) those conditiomait the plaintiff at substantial risk of suffering serious harm,;
(i) the defendant did not takeasonable measures to abate that risk, even though a reasonal
official in the circumstances would have appaeed the high degree atk involved—making the
consequences of the defendant’s conduct obvangjiv) by not taking such measures, the
defendant caused the plaintiff's injurie&brdon v. County of Orang888 F.3d 1118, 1125
(2018) (adopting an objective remsbleness standard with respecthe third prong, in light of
developments in Section 1983 jurisprudence uKasgsley v. Hendricksqrl35 S. Ct. 2466
(2015) andCastro v. County of Los Angelé383 F.3d 1060 (9th Cir. 2016)). A “mere lack of due
care by a state official” is insufient—a plaintiff must “prove more than negligence but less thg
subjective intent—something iakto reckless disregardld.®
1. Deputy Bernardi

Neuroth asserts that Bernardilscision to admit Steven into the jail instead of sending
him to a hospital was deliberately indifferent te Berious medical needs. To prevail on a claim
deliberate indifference against an official, a piéinmust demonstrate tha(1) he had a serious
medical need, (2) the official was deliberatelgifferent to that need, and (3) this indifference
caused him harndett v. Penner4d39 F.3d 1091, 1096 (9th Cir. 2014). Bernardi knew from
speaking to Leef that Steven had been foumthing in traffic, was likely high, and had been
hallucinating about snakes duringetbar ride to the jail. Bernardbserved that Steven had troubl
concentrating on the intake questions asked of him. BerDayulb. 40:24-41:5. Accordingly to
Neuroth, it should have been obvious to Bentlrat Steven was exhibiting symptoms of
psychosis, a condition that courts generally tolesas demonstrating a serious medical nged.
Padilla v. Beard No. 2:14-cv-1118 KJK-CKD, 2017 W1253874, at *15 (E.D. Cal. Jan. 27,
2017) (citingAtencio v. Arpaip161 F. Supp. 3d 789, 811 (D. Ariz. 2015)).

5 In Gordon the Ninth Circuit clarifiedhat the inquiry under theoErteenth Amendment differs
from that under the Eighth Amendment, whichuiees a showing that@ison official had a
subjectively culpable state of mind. at 1125 n.4.
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Bernardi has two responses. First, he @sgkat his conduct is protected under the
doctrine of qualified immunity écause Neuroth points to no cés®& showing an arrestee in
Steven’s condition has a constitutional right tsbat to a hospital rathéran jail for evaluation.
Second, Bernardi argues there was nothing abmvten’s answers totake questions, past
behavior, or his demeanor aapgpearance upon entering the jadtthut him on notice emergency
medical attention was needed. Bamdh testified that Steven wable to answer most of his
guestions either by nodding or verladfirmations. Steven appeared calm and compliant when h
exited the patrol car and walked into the j[§@eCAV at 11:33 — 11:35; Bernardi Decl. 1 5-6;
Masterson Decl. {1 5-8. He demonstratgdisiof drug intoxicatin and was jittery, but
cooperated with the deputies’ pat-down searchadlogved Caudillo to take his vital signs in the
hallway of the jail. According to Bernardi, hisdwledge that Steven hgdeviously been running
around in traffic and had experienced hallucinatiohsnakes was not dispositive of whether he
was fit to be put in a sobering cell at the timgadfadmissions. Even if he had viewed Steven’s
previous medical intake screenifaym, he would still have been required to make an assessme
of Steven’s condition ahe time of admissiorseeBernardi Decl. 3.

Dr. Jenine Miller, the County'Birector of Behavioral heth, personally knew Steven and
concluded that “all evidence pognto his behavior being caused by his taking methamphetamir
and not by his mental health disorder.” Mil2ecl. 11 3, 4, 7. While thearties take different
views on the relative contributingleoof Steven’s drug intoxicain and underlying mental health
issues, the undisputed evidence shows thatddéirdid not act unreasahly in concluding his
behavior was due primarily to methamphetamingestion. That immediate hospitalization could

have avoided the events that tedSteven’s death is not sufficieto show Bernardi acted with

e

et

e

deliberate indifference in admitting him to the jail, where he would have received a medical gnd/c

mental health screening after admission. Cau@i#po. 150; Bernardi Decf{ 3-4; Masterson
Decl. | 2.
2. Licensed Vocational Nurse Caudillo

While Caudillo testified that it was Bernardi, not she, who made the decision to admit
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Steven into the jail and place him in a sobgreell, there is no dmite Caudillo could have
initiated his transfer to a hospital if she paved or suspected there was a medical emergency.
SeeFithian Depo. 149:18 — 150:1. Plaffg’ jail medical expert, DrTodd Wilcox, testified that a
patient who is psychotic for unknown reasons st evaluated at a $ital, particularly
because the jail lacked staffing necessary tnage a patient of such complexity. Wilcox Depo.
38:6-39:20. CMGC/CFMG's Chid#ledical Officer Dr. Herlagrees that Caudillo should have
contacted an RN regarding Steven’s elevaita signs and observed symptoms. Herr Depo.
119:15-20. Neuroth argues thatlight of Caudillo’s knowledge that Steven was paranoid,
hallucinating, and psychotic, her failure to s&tdven to the Emergency Department was in
reckless disregard of a substantisk of serious harm to him.

Deliberate indifference claims, howevernnat be evaluated on the basis of 20/20
hindsight. It is undiputed that Bernardi, as the healthiried correctional staff member on duty,
performed an intake on Steven and didnedg¢r any positive findings on the screening
guestionnaire to Caudillo for follow-up. Caudillo’s testimony, which is corroborated by video
footage, shows at the time she first encowtteSteven in the booking area, he was calm and
compliant, and did not appear to be experienb@fucinations. Caudillo teéid that she did not
believe Steven presented in a manner distgigible from other methamphetamine users who
routinely came through the jail. She noted thaivias not diaphoretic \{geating heavily, usually
attributable to drug use), flusheat,vomiting, and that he was alefollow verbal instructions
and answer questions coherently. Caudillp®@el68:23 — 169:2. Based on those observations,
she concluded Steven was not in crigid did not need immediate medical attentidn169:3.
Caudillo further testified that in her experientglividuals placed in the sobering cell tend to
arrive agitated but claim down after a period of tilde169:7-12. In short, although Neuroth may
argue it would have been better to send Stéwéine hospital immediately, the evidence in the
record tends to show that based on her few miraftegeraction with Steven, Caudillo’s lack of
objection to keeping him in the sobering dell monitoring and further evaluation was not

patently unreasonable.
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Causation is also undermined by the paréicehain of events in this case, which
distinguishes the facts of thease from those presentivhH. v. County of Alamedapon which
Neuroth’s argument heavily reli€See62 F. Supp. 3d 1049 (N.D. Cal. 2014). In that case, a LV

performed a full medical intake assessnena man who was admitted at the Glenn Dyer

Detention Facility. The nurse negled to initiate a protocol for eluation and treatment of severe

alcohol withdrawal, despitearning that the man drank everydthat he had kilast drink the

day he was arrested, and that symptoms of alasitotirawal begin within five to six hours. The
nurse was later terminated by her employer, ZooriHealth, after an internal disciplinary
investigation found she had demonstrated grogbgesce and incompetence and failed to follow
procedures and policsee62 F. Supp. 3d at 1060. The LVN’s inadequate screening led to the
man’s deterioration over the course of two @dlys without medicaltention or treatment,
ultimately resulting in his death after an altei@atvith deputies at th8anta Rita jail. Here,
Caudillo testified that had Steven remainethia sobering cell, she would have reviewed
Bernardi’s screening form and performed a namplete assessment on Steven within an hour

his arrival.SeeCaudillo Depo. 163:7-9; 169:6-12. Inste&tgven became disruptive less than a

N

174

of

minute after Caudillo took his vital signs, as the deputies attempted to move him into the soberin

cell. SeeCAV at 11:37 (Caudillo finishes taking vitals) and 11:38 (struggle with Bernardi and
Masterson commences). Thus, even if sheda#idd a supervising nurse or licensed medical
provider for guidance immediatelytaf seeing that Steven’s vitagjss were elevated, it is uncleat
what medical follow-up in that narrow period of @mould have averted the ensuing struggle th;
followed.

That said, a reasonable factfindeuld conclude that a higlegree of risk to Steven

presented itself as the physical confrontatiofwben Steven and the deputies became increasir

protracted. The exact moment when the risk becabvious is somewhat unclear from the recorg.

Caudillo testified that she was not permitted tteethe safety cell while the deputies had yet to
secure the scene. Caudillo Depo. 225:3-22. Shdradsmated in her deposition that from her

vantage point outside the door of the safety sék, could see deputies trying to control Steven
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but could not discern their boghpsitions relative to hinmd. 226:16-23. While Neuroth asserts
Caudillo was present when Steven allegedly 4zed me breathe, I'm dizzy” and “I need medical
attention,” (Plaintiff's GQ\V at 11:32:21), there is no evidencethre record that she actually heard
him ask for medical attention. She did, howevecatl that at some poinluring the struggle,
Steven stopped talking to the deputies. Caudiepo. 229:11-19. At that point, Caudillo knew
that Steven had arrived at tfad under the influence of methamphetamine, had demonstrated
bizarre and erratic behavior, ahdd exhibited intense physical igsince to the deputies’ efforts
to restrain him for an extended period of tirRaeasonable LVN in Caudillo’s place should have
recognized that Steven’s condition was both mornege than his initial appearance led her to
expect, and that it likely determted as a result of his encountgth the deputies. She could have
requested the deputies’ agance to take Steven'’s vital signs befthey left the cell, or made the
independent decision to call for emergency mediwhlOn these facts, a jury could conclude it
was objectively unreasonable for Caudillo to wait until summoned by the deputies to take an
action regarding Steven’s medicandition, and that prompter &t could have increased his
likelihood of survival. For that reason, Caudillo’s motion for summary judgment on the delibe
indifference claim asserted against her is denied.

3. Mondll liability of CFMG and CMGC

rate

An independent contractor performing medical services for prisoners may be subject to th

Monell standard for liability under section 1983th@ same extent as a government enfige
West v. AtkinsA87 U.S. 42, 54-56 (1988). “To impose liabildgainst a county for its failure to
act, a plaintiff must show: (1) @t a county employee violated thiaintiff's constitutional rights;
(2) that the county has customs or policies #madunt to deliberate indifference; and (3) that
these customs or policies were the moving forderisethe employee’s violation of constitutional
rights.” Long v. County of Los Angele®2 F.3d 1178, 1186 (9th Cir. 2006), cit@dson v.
County of Washq&90 F.3d 1175, 1193-94 (9th Cir. 2002). Thentiff bears the burden of
showing “that the injury would have been aledl” had proper policies been implemented.”

Gibson 290 F.3d at 1196.
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As explained above, Neuroth has proffesetficient evidence from which a reasonable
juror could infer Caudillo may have deprived Stewf constitutionally adequate medical care. A
to the second and third elements of Mhenell inquiry, Neuroth argues @t CFMG and its parent
company CMGC failed to staff the Mendocino Cquddil adequately, allowed LVNs to perform
the work of RNs, and did not sufficiently supeevor train Caudillo to deal with Steven’s
situation.

CFMG moves for summary judgment for lamkcausation between its alleged policy
deficiencies and the violation &teven’s constitutional rights. For one thing, although Neuroth
chooses to characterize Caudillo’s actions leadmitp Steven’s death as exceeding the scope d
her practice as an LVN, these assertionatdorne out by the record. According to the
California Department of Correctional Healthr€&ervices’ policy manual on the LVN scope of
practice in a correctional settifighapter 5), LVNs are permitted to perform a basic assessmen
patients, which includes colliieg subjective and obgtive data and recognizing problems or
abnormal conditionsSeeSherwin Decl., Ex. 31. In Stevercase, Caudillo took his vital signs,
observed his demeanor, and recordedittfiatmation on a CFMG sobering cell Io§eeTeske
Decl., Ex. B. None of those activities is incotesn with LVN scope of practice. Even assuming
that Caudillo erred by failing to sd Steven to the hospital orcall a supervisor for guidance,
those deficiencies reflect inadetgiperformance of her role as an LVN, not an improper exerci
of RN authority. CFMG also offers evidence thatl Caudillo informed Teske, her supervising
RN, of Leef's observations regarding Steven’s behavior, Bernardi’'s and Caudillo’s personal
evaluation of Steven, and Steven’s blood presstiié1/92 and heart rate of 129, she would not
have instructed Caudillo to send him to the Egeacy Department for medical clearance. Teskg
states she would have approved of the decision to place him in a sobering cell and instructeq
Caudillo to monitor him and continue takiuigal signs every 15 minutes. Teske Decl. { 17.

That said, there remain triable issues of faith respect to whether CFMG’s policies and
procedures were insufficient to ensure the safetyrestees like Steven. &pfically, a jury could

find that CFMG did not have appnogte policies in place to addrebe serious risk of harm to an
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inmate resulting from a physical confrontatiothaddeputies. Caudillo testified that CFMG policy
only required her to see patients in the satetiyan hour after placement and every four hours
after that, unless summoned by a deputydillp Depo. 195:14-21. She confirmed that CFMG
policy did not require her to evaluate a patient iiaiely after he engaged astruggle with jail
staff.ld. at 195:22-196:7. Her testimony also revehdd she was not aware of any particular

danger to Steven resulting from his continued exestin the safety cell and was not prepared tg

take any action with respect to his physiwallbeing unless called upon to do so by the deputie$

Id. In light of other testimony shamng that a significant number afdividuals passing through the|
Mendocino County Jail suffer from substance abuse isseefeske Depo. 105:19-106:17, it is
highly probable that some portioh these individuals who end up @anphysical altercation with
jail staff are vulnerable to injury as a result.\0OE's failure to implemenpolicies to mitigate this
danger could constitute deliberate indiffererféeally, whether CFMG’s inadequate polices
regarding altercations in th&il were the “moving force” behind Steven'’s death depends upon @
factual determination regarding when, in the sewf being placed in the safety cell, Steven
stopped breathing. Reading the record in the light faestable to the plaintiffs, a jury could find
that had some sort of emergency medicatpdures been commenced before the physical
altercation with Steven becaragcessively prolonged, he might not have reached a point wher
he could no longer be revived. For thaasen, CFMG’s motion for summary judgment on
Neuroth’sMonell claim is denied.

CMGC asserts that it canno¢ held liable for intake or staffing policy decisions
attributable to CFMG because it merely pamisradministrative functions for CFMG pursuant to
a Management Services Agreement. In respdsaroth points to evidence that CFMG and
CMGC have all the same officers and coumasel that CMGC is the payor on Nurse Teske’s
paystubs. These facts suggestspondeat superidheory of liability, which is not permitted
underMonell. In order to demonstrate CMGQ¥4onell liability for Steven’s injury, Neuroth must
either proffer facts supporting iqorate veil piercing, gooint to a specific gy or practice that

is traceable to CMGC specificalli.is not enough for Neuroth méyeo assert that that CMGC
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has generally issued policies, supervisory mgmad medical records forms for use in CFMG
facilities, or that every challenged CFMG pgliend practice was also the policy and practice of
CMGC 8 For that reason, CMGC'’s motionrfsummary judgment is granted.
4. Supervisory liability of Nurse Teske, Dator Fithian, and Elaine Hustedt

Claire Teske was the on-call RN the night ah&in’s death. At thertie of Steven’s death,
Dr. Taylor Fithian was the Medical Director &f CMGC companies, @rseeing medical care at
CFMG facilities. Elaine Hustedt was vice-presitdehoperations and personnel at CFMG and hg
responsibility over staffing at ®GFG facilities. Neuroth’s supervisory liability claim against
Teske, Fithian, and Hustedt is premised on therhthat all three defendants originated and
perpetuated the system of having LVNs worksalg the scope of their practice, alone and
unsupervised by RNs. As explained above, N#ucannot show th&aFMG’s LVN staffing
policy was the moving force behind a violationStéven'’s rights. Because Neuroth has not put
forth other grounds for finding supervisory liability against Testke, Fithian, or Hustedt, their
motions for summary judgment are granted.

5. Monél liability of County of Mendocino

Neuroth asserts that pursuémits contract for serves with CFMG/CMGC, Mendocino
County is liable for all of th&lonell claims attributable to CFMIGMGC, to whom it delegated
its duty to provide constitutionallgdequate medical care. In atisg this theory of liability,
Neuroth’s reliance okVest v. Atkins487 U.S. at 55-56, is misplaced. That case stands for the
proposition that a private entity may assumeSteate’s obligation to j@vide adequate medical
care by contract, and can be higddble under section 1983 as a tstactor.” There is nothing in
that decision to suggeatplaintiff may also stia municipality on the Is&s of policy decisions it

has delegated to a private actor. For thasoe, the County’s motionffeummary judgment on

® Neuroth relies heavily on the depositionGéire Teske for the pposition that CFMG and
CMGC policies were one and the same. Thadcript of her deposition testimony, however,
reveals that counsel for Neuhnatepeatedly questioned TesMeout the policy of “CFMG and
CMGC” without actually inquiring whether shderstood CMGC and CFMG to be equally
responsible for protocolt CFMG facilities.
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this Monell claim is granted.
G. Excessive Force

An excessive force claim under the Foukthendment examines whether defendants’
actions were “objectively reasonable’ in lighttble facts and circumstances confronting them.”
Graham v. Connqr490 U.S. 386, 397 (1989). “The cdlesi of reasonableness must embody
allowance for the fact that police officers affeen forced to make split-second judgments—in
circumstances that are tense, uncertain, andlyagvolving—about the aaunt of force that is
necessary in a p&ular situation."Graham 490 U.S. at 396-97. In determining the
reasonableness of an officer’s use of force, tsoxonsider the totality of the circumstances,
including: (1) the severity of the crime at iss(#), whether the suspect mosan immediate threat
to the safety of the officers or others, and {#)ether the suspect actively resisted arrest or
attempted to escaplel.

County Defendants assert that pretrial detainees such &geven, the right to protection
from excessive force derives from the Fourteéattendment’s Due Process Clause, rather than
the Fourth Amendment, and shduherefore be analyzed undéngsley v. Hendricksqri35 S.

Ct. 2466 (2015) rather th&raham AlthoughKingsleyanalyzed a pretrial detainee’s excessive
force claim under the Fourteenth Amendmens riot entirely clear that the Fourteenth
Amendment supplants, rather than merely supptés, the Fourth Amendment’s protections in
the pretrial detention context. Imyevent, the notable developmenkimgsleywas the Supreme
Court’s announcement that a Fourteenth Amendment excessive force claim is evaluated unc
objective standard, without requig a plaintiff to show defendantwere subjectively aware their
use of force was unreasonable. The Coxptieitly adopted the sindards set out i@raham

including the instruction that objective reasonabks turns on the facts aticcumstances of each

particular case, and is judgedrn the perspective of a reasonable officer at the scene based on

what he or she knew at the time of the alleged violaSee. Kingsleyl35 S. Ct. at 2473. Thus,
Kingsleymakes clear th&rahamcontinues to set the framevk for what constitutes a

reasonable use of force by a government official. The Court also counseled district courts to
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consider the government’s legitineahterests in preserving the imal order and security of a
detention facility, as aof many “objective circumstances pdially relevant to a determination
of excessive force.ld. Neuroth argues that Bernardi, Masterson, Grant, De Los Santos, Page
Holum, Leef, and Sergeant Knapp may all blel theble on his excessive force claim by their
direct participation, setting in motion violatis by another individliaunder an integral
participation theory, or by failing to intervemethe violations of rights by each other.

1. Deputies Bernardi, Masterson, Gran, Page, and De Los Santos

The deputies assert that summary judgnoenieuroth’s excessive force claim is
warranted because the amount of force used@asonable in light of the circumstances. They
contend thaGibson v. County of Washa#90 F.3d 1175 (9th Cir. 2002) is the most applicable
case on point. In that case, a manic inmate fowghtdeputies who were attempting to move hin
to a special watch cell, resulg in a struggle that led to tiremate’s death. Here, the deputies
testify that Steven was pulling way, actively réag efforts to control him, using his shackled
legs to entangle Deputy Grantégs, and generally refusing toaperate. They also assert that
Neuroth’s evidence is insufficient to show tsaeven died of asphyxiation or that any of the
correctional deputies proximatetpused death by asphyxiation.

Reviewing the record as a whole, seveéiaputed issues preclude summary judgment
here. First, while there is no evidence Steven ktrgjait on, or threatenechya of the deputies, it is
clear he was physically resistiefforts to constrain him. Therg also evidence from the audio
feed that at least one of the male deputiesesgad the belief Steven svnying to kick out at
him. Despite Steven’s relatively small physicaksas compared to the deputies, they uniformly
described him as extremely difficult to controle&n’s behavior on the threshold of the soberin
cell, when he first began moving about erraticaty yelling, supports the deputies’ position tha
some degree of force was necessary to constnairidnihis own safety and for the security of the
jail. Audio from the incident also shows tt#grgeant Knapp and other deputies repeatedly
advised Steven he should calm down, that nobodytnyizg) to “kill” or “hurt” him, and that he

was being restrained for safety reasons.
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The question then becomes whether, atespoint during theanfrontation, Steven
stopped struggling and the force being appliedino became disproportionate to the need. Vide(
from the incident shows Steven continuing taggle about in the iniéll moments after being
taken to the safety cell, as evidenced by thputles’ physical movements. After that point,
Steven’s body is so obscured by the figurethefdeputies surrounding him that it is impossible
observe whether he continued&sist. Video footage shows he was motionless from the time t
deputies exited his cell and when they reestteén an attempt to resuscitate him.

Second, while it is undisputed that the demutiere either kneeling on Steven or pressin
down on him at various points thughout the confrontation, it is alear from their testimony or
from the positioning of their bodies in the video footage how much weight Steven had on his
and where at any one time. Neuroth contendsehelt deputy pressed his or her full weight dow
on Steven, consistent with his theory thatdied of compressiar restraint asphyxia.
Conversely, at least one deputy testified that wiewas in a kneeling position, his weight was
actually distributed between tfleor of the cell and Stevesee Bernardi Depo. 76:19-20 (“And |
think | was not putting my full wght on this man.”). Although theeppears to be little support
for Neuroth’s conclusion that Stevendha85 pounds of weight simultaneously upon him—a
number derived simply from adding up the weightthefdeputies that were restraining Steven,
jury could find that there was enough downwaresgure on critical partof Steven’s body to
impair his breathing. Finally, wittespect to Steven’s actual caw$eleath, force is not required
to be lethal to be considered excessive. Aaealle juror could, for example, find that Steven
posed an insufficient threat to the deputies’ satfejystify the closed fist strikes used by Grant
and Masterson. In particular, Masterson’s failure to mention theshh his initial report of the
incident could lead a reasonable factfindeguestion his credibility. Even assuming that Dr.
Chapman’s assessment is correct, that Steveroflimeéthamphetamin@xicity combined with
the effects of a violent struggle, a jury cofiltd the deputies’ prolongaase of force upon Steven
contributed to his death. Fthose reasons, defendants’ motion for summary judgment on

Neuroth’s excessive force claim is denied wehpect to Bernardi, Mastson, Grant, Page, and
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De Los Santos.

Disputed issues of factsa preclude summary judgmesrt qualified immunity grounds.
The Ninth Circuit has found congttional violations where “pronand handcuffed individuals in
an agitated state have suffocated under the weight of restraining offi@arsmimond ex rel.
Drummond v. City of Anahej343 F.3d 1052 (9th Cir. 2003). Drummond officers who took a
mentally ill individual into custody for his ownfedy leaned on the man’s neck and upper torso
despite Drummond’s claims that beuld not breathe and thaethwere choking him. The court
determined that the force was severe, andylikalsed Drummond’s death. Considering the nee
for force under the circumstances, the court kated “[t]he officers—indeed, any reasonable
person—should have known that squeezing tkathrfrom a compliant, prone, and handcuffed
individual despite his pleas for air involves a aegof force that is gréar than reasonableld. at
1059. Here, there are triable issueth respect to whether Stevetopped resisting at some point
during the struggle with the depwgjevhether he told them hewdd not breathe, and whether the
nature of his resistance justifigite force that was applied to hi@onstruing disputed facts in the
light most favorable to the platiff, a reasonable factfinder cautonclude the deputies’ actions
fell within the category ofonduct prohibited und&@rummond

Moreover, because this case concerns traditional forms of force such as hand strikes
compliance holds, a determination on qualifi@ehunity necessarily involves a factual
determination of the amount of force used and#asonableness of thatde in proportion to the
need for it.See Santos v. Gate87 F.3d 846, 855 (9th Cir. 2002) (quot®gucier v. Katz533
U.S. 194, 205 (2001)) (“[W]hether the officers maysagd to have made a ‘reasonable mistake’
of fact or law, may depend on they’s resolution of disputethcts and the inferences it draw
therefrom. Until the jury makes those decisiams,cannot know, for example, how much force
was used, and, thus, whether a reasonable offozdd have mistakenly believed that the use of
that degree of force was lawful.’§ee also Brown v. City & County of San Francj9¢o. 11-cv-
2162, 2014 WL 1364931, at *14 (N.D. Cal. Apr. 7, 2014) (denying qualified immunity on

summary judgment in light of disputed facegarding use of foe and the holding in
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Drummond. For that additional reason, summarggment cannot be granted on qualified
immunity grounds.

Neuroth also brings battery and negligeoleems against Bernardi, Masterson, Grant,

Page, and De Los Santos based on their udescef against Steven. Because a viable excessive

force claim supports a claim for battery and nesglice under state law, thleoslaims also survive
summary judgmenBee Robinson v. Solano Couyrzy8 F.3d 1007, 1016-17 (9th Cir. 2002).
2. Sergeant Knapp
Sergeant Knapp did not have physical contéttt Steven at any point during the
confrontation. She did, however, supervise thautles’ use of force upon Steven from the time
Bernardi and Masterson took htmthe ground in the sobering ctllthe time the deputies left
him alone in the safety cell. Therefore, althogbk did not personally use force upon Steven, sk
may be held liable to the same extent asdbputies who used force under her direction.
Accordingly, defendants’ motion for summandpment on the excessive force claim against
Knapp is denied for the s& reasons explained abdve.
3. Officer Leef and Deputy Holum
Once Steven was delivered into the custodghefMendocino County jail, Officer Leef’s
only involvement in the ensuing altercation consisted of holding ®teteen’s feet as he struggled
to break free from being held by Masterson and 8eslinHe was subsequentiglieved from that
position by Grant. Leef testified that Steven \wat#iempting to kick at Msterson and Bernardi as
they tried to gain control of hiim the safety cell. Video footag# the incident shows that at a
minimum, Steven was moving his feet and body ararnatically and that €ef was indeed called
over to assist the deputies. Deputy Holum’s onlgigigation in the efforts to restrain Steven

involved helping Grant apply shackle Steven’s ankles and d@her in his handcuffs as the

" In his opposition brief, Neuroth made clear tdgtery and negligence claims were directed onl
at Bernardi, Masterson, Grant, Des Santos, and Page, who us@ect and substantial force
upon Steven. Thus to the extent Neuroth asserted claims against Knapp, Leef, and Holum,
summary judgment is granted on thossrok in favor of those defendants.
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deputies prepared to move him from the sobeceipto the safety celDnce Steven was placed in
the safety cell, Leef and Holum remained outsidecell and did not va any further physical
contact with Steven.

Thus, there is insufficient evidence from whacheasonable juror coutinclude that Leef
and Holum were involved in the allegedly unditnsional use of force against Steven in the
safety cell.See Blankenhorn v. City of Orang85 F.3d 463, 481 n.12 (9th Cir. 2007) (explainin
section 1983 liability requiresome “fundamental involvement the conduct that allegedly
caused the violation.”). The condwftLeef and Holum is comparabie that of the officer in
Brown who was found not to have participatedinonstitutional violation when he briefly
grabbed a detainee’s ankles and then walked aweg the subject had been placed in the safety
cell. See2014 WL 1364931, at *11. Here, Leef and Holeach had a single instance of physical
contact with Steven when he was in the soberitigaod were not involved in the uses of force in
the safety cell. Their mere presence at the satieee excessive force may have been used is n
sufficient to establish a constitutional violation.

Finally, to the extent Neuroth seeks to hokkt.and Holum liable for failure to intervene
in the allegedly unconstitutional use of forcking place in the safety cell, the Ninth Circuit
instructs that “officers can be held liable for faglito intercede only if they had an opportunity to
intercede."Cunningham v. Gate229 F.3d 1271, 1289 (9th Cir. 2000), as amended (Oct. 31,
2000). Here, even if, as Neurotletrizes, the deputies inside the narrow safety cell were puttin
too much pressure on Steven’s back, there is iiterge that either Leef or Holum could perceiv
how much force was being appliedtbe intensity of Steven’s siggling. Therefore, a jury could
not find that Leef and Holum had“realistic opportunity” to intedre with the deputies’ actions.
For those reasons, defendants’ motion for samyrjudgment on the excessive force claim is
granted in favor of Leef and Holum.

4. Supervisory liability of Sheriff Allman and Jail Commander Pearce
Neuroth advances supervisory liability claiagainst Sheriff Allman on the grounds that

he is the ultimate policymaker with respecthe policies, procedures, and training of the
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Mendocino County Sheriff's OfficéAllman Depo. 24:5-13. He als@serts claims against Captainf
Pierce, who is ultimately in chge of the training program of tleerrections division and is taskeo
with making sure deputies receicurrent training on the law gaweng their work. Allman Depo.
24:9-13, 27:1-11. Both Allman and Reertestified that they were ave of the risk of restraint

asphyxia in the correctional setting.rfbe reasons outlined in greatistail below with respect to

the County’s liability for the use of force against Steven, a jury could find that Allman and Pigrce

were aware of the substantial risk to inmgtesed by using restraint techniques and procedures$
that may obstruct their airflow. Accordingly,mamary judgment on their liability for excessive
force allegedly deployed byefr subordinates is denied.
5. Monél liability of County of Mendocino

In some circumstances, “a local governmedgésision not to trai certain employees
about their legal duty to avoidatating citizens’ rights may ris® the level of an official
government policy for purposes of § 1988dnnick 563 U.S. at 61. Although a failure to train
claim generally requires a plaifitto show a pattern of similamonstitutional violations, such a
showing is not required wheee"violation of federal rightsnay be a highly predictable
consequence of a failure to eguaw enforcement officers with sgific tools to handle recurring
situations.”Long 442 F.3d at 1188. Neuroth argues@winty of Mendocino is liable under
Monell for failing to have any written policies or pratges in place at the jail to prevent restraint
asphyxia.

In response, the County assehs jail had a training prograthat instructed deputies on
how to prevent medical conditions such asreent asphyxia and th#te training program
complied with all California standards as cestifby the STC. Studer Decl. § 8-9, 12; Pearce

Decl. 11 23-24, Exs. N and O). The County alsagaout that some defendant deputies who were

not familiar with the specific term “restraint asphyxia” were nonetheless trained in ways to avpid

causing medical complications in inmates suchmgmired breathing. Although fine grained deta
is not required to demonstrate adequate traimlafgndants’ evidence doaset directly support an

inference that the majority oféhdeputies involved in the altetiman with Steven were aware of
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any particular risks associatedhvputting weight on an inmatetsack while he is prone for an
extended period of time. Serge&mapp testified that she beliavshe had received training on
restraint asphyxia as part of a Medical Issues in Jail coonse than once”, but was unable to
recall when she received it. Knapp Depo. 29:231810-12; 32:4-5. Deputy Grant also indicated
he had received some training, but was likewiaclear on the timing. Grant Depo. 26:1-5. Both
Masterson and Holum stated that they weaig&d on ways to prevent breathing problems in
detainees but could not elaborate on the comtetmat training. Ahough the deputies were
generally aware of the need to avoid injuringpates through the use of restraint methods, none
them appeared to be aware of specific protdmslavoiding the type of injury Neuroth believes
his brother sustained. By cordtathe deputies demonstrated kihexge of, and compliance with,
jail protocol regarding suica&lprevention (summoning a safety smock and removing Steven’s
clothing), and with protocol regarding removalkwoi and leg restraints when an inmate is left
alone in the safety cell.

Every witness in this case hitestified that it is commdior the Mendocino County jail to
receive individuals who are suffieg from some combination afrug intoxication and mental
illness. While Steven’s death was apparentlymporecedented event at the jail, a reasonable jur
could conclude that inmates in Steven’s conditice likely to end up in an altercation with
custodial staff, and that injury to the inmateaikighly predictable result of inadequate training
with respect to restraint methods that may ieterfvith a person’s breathing. Considering all the
evidence and construing the facts in the light mosir&ble to the plaintiff, there is a triable issug
with respect to the County’s lidity for failure to train itsdeputies adequately on the risks
associated with restraint asphyxia. Bwat reason, summary judgment on khenell claim against
the County of Mendocino is denied.

H. Bane Act claim

A Bane Act claim arises where “a person or pess. . . interferes by threats, intimidation,

or coercion, or attempts to interé by threats, intimidation, or @aion” with an individual's state

or constitutional rights, or ber legal rights. CalCiv. Code § 52.1(a). Although the California
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State Supreme Court has yet to rule on the gurest whether success on a Bane Act claim
requires proof of “threats, intimidation, or comn” beyond that inherent in the constitutional
violation alleged, several decisions by the CatifarCourt of Appeal and the Ninth Circuit have
taken the position that suehshowing is not necessaee Cornell v. City and County of San
Franciscq 17 Cal. App. 5th 766 (201 7Reese v. County of Sacramer@88 F.3d 1030, 1043-44
(9th Cir. 2018)Rodriguez v. CruaNo. 13-56292, slip op. at 39-46 (9th Cir. May 30, 2018).

As explained above, there remain viablerokafor constitutionallynadequate medical
care against Caudillo, and excesdmee against Bernardi, M&sson, Grant, De Los Santos,
Page, Knapp, Allman, and Pearce. Accordingly, samrjudgment with respect to the Bane Act
claim against those defendants is denied. Their employers, Mendocino County, CFMG, and
City of Willits may be held vicariously liabl Because no constitutional violation may proceed
with respect to Leef, Andrade, Holum, Fithian,dtkdt, or Teske, the Bane Act claim against ea
of these defendants is dismissed.

|. Failure to summon medical care in violaion of California Government Code § 845.6

Neuroth also brings state law claims agbeach individual defendi for violation of
California Government Code § 845.6. Defendargsi@that under thatage law provision, a
public employee is entitled to immunity for imjegs caused by “the faita of the employee to
furnish or obtain medical care for a prisomehis custody.” The state also provides an
exception to broad immunity: “a public employaad the public entitywhere the employee is
acting within the scope of his employment, &ble if the employee knows or has reason to knoy
that the prisoner is in need ioimediate medical care and hdddo take reasonable action to
summon such medical care.” Cal. Gov't Cod#$.6. “Liability is limited to those situations
where the public entity intemtnally and unjustifiably fails téurnish immediate medical care.”
Watson v. State of Californi2l Cal. App. 4th 836, 841 (1993), citikigrt v. County of Orange
254 Cal. App. 2d 302, 306 (1967).

As explained in greater detail elsewhere is tirder, it remains disputed whether Steven

was still breathing when the deputies left hilona in the safety celA reasonable juror could
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conclude that Steven appeared unresponsive Wigedeputies left his leand that they should
have taken reasonable steps to seek immeahiatikcal assistance. Fthat reason, summary
judgment on this claim is denied as to Berh, Grant, Page, De Los Santos, and Knapp.
Summary judgment is also denied as to thear@y of Mendocino, which igicariously liable for
the violations of its employees under section 846n the other hand, because Holum was not i
the safety cell with Steven and thus had no opdtst to detect his physical condition, summary
judgment is granted in her favor. Finally, becawessisn 845.6 by its terms applies to an official’
duty to a prisoner “in his custodysummary judgment is granted to Leef, who relinquished
custody over Steven upon his admission to the jail.
VI. CONCLUSION

For all the reasons set forth above, summaalgiment is granted in favor of defendants o

the following claims:

e Federal and state claims for unlawful atragainst Officers Leef and Andrade.

Fourth Amendment denial of medical cafaim against Officers Leef and Andrade.
¢ Intentional infliction of emotional diress claim against Officer Leef.
e Supervisory liability claim against Chief Gonzalez.
e Monellclaim against the City of Willits for negligent hiring.
e Fourteenth Amendment deliberate indiéfiece claim against Deputy Bernardi.
e Monellclaim and Bane Act claims against CMGC.
e Supervisory liability claim against Drithian, Nurse Teske, and Elaine Hustedt.
e Monellclaim against the County of Mendocina foolations attributable to CFMG.
e Fourth Amendment excessive force clagainst Deputy Holum and Officer Leef.
e Bane Act claim against Officers Leef aAddrade, Deputy Holum, Dr. Fithian, Nurse
Teske, and Elaine Hustedt.
e Section 845.6 claim against Depudolum and Officer Leef.
Summary judgment is denied to the following claims:

¢ Negligence claim against Officers Le@fthAndrade, and the City of Willits.
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IT 1S SO ORDERED.

Dated: August 31, 2018

Fourteenth Amendment lileerate indifference claim against LVN Caudillo.

Monell claim against CFMG.

Fourth Amendment excessive force claim agaDeputies Bernardi, Grant, Page, and Dg
Los Santos, and Sergeant Knapp.

Battery and negligence claims against Depieardi, Grant, Page, and De Los Santos.
Monell claim against the County of Mendoc related to excessive force.

Supervisory liability claim against 8hff Allman and Commander Pearce.

Bane Act claim against LVN Caudillo; Deputies Bernardi, Grant, Page, and De Los
Santos; Sergeant Knapp; the County ohliliecino; CFMG; and the City of Willits.
Section 845.6 claim against Deputies Bernda&dant, Page, De Los Santos; Sergeant

Knapp; and the County of Mendocino.

RICHARD SEEBORG Q
United States District Judge
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