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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LATIFA ISAKHANOVA,
Plaintiff,

Case No. 15-cv-03759-TEH

V. ORDER DENYING DEFENDANTS’
MOTION TO DISMISS
WILLIAM L. MUNIZ, et al.,

Defendants.

This matter came before the Court on iRpi, 2016 for a hearing on Defendants’
Motion to Dismiss Plaintiff's Ssond Amended Complaint. DKNo. 27. After carefully
considering the parties’ written and oragaments, the Court hdrg DENIES Defendants’

motion, for the reasons set forth below.

BACKGROUND

The Second Amended Comamt (“SAC”) alleges tlat on August 18, 2013,
Plaintiff arrived at Salinas Valley State Priq68VSP”) to visit her son, who is an inmate
there. SAC 1 20 (Dkt. No. 25). Prior to Pidif’s visit, her sorhad “signed two prison
group grievances and two inmate groupesgdp challenging SVSPisterference with the
religious practices of Muslim inmatesld. § 28. At the start of the visit, Plaintiff's son
was brought into the visiting roond. § 20. Sometime after the visit began, a correctiol
officer removed Plaintiffson from the visiting roomld. Later, a correctional officer
returned and handcuffed Plaintifd, I 21,purportedly because the guards suspected sh
had passed a “bindle ohewing tobacco” to heson during the visiid. 11 3, 40.

Ultimately, SVSP officers deit@ed Plaintiff for a period of seven to eight houds,
19 21, 38, during which timtey strip searched hed. 11 29-31, searched her car and ce
phone (allegedly against heill and without a warrantjd. {1 33-36, and denied her

access to her diabetes medication, food, and wdtélf 2, 32. Throughout the detention
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officers made offensive and derogatory reksaabout Plaintiff'geligion (Islam) and
foreign national origin (she & naturalized U.S. citizenjcluding the statements “All
Muslims are terrorists” and “America is no place for Muslimisl” | 27.

When they finally releasddlaintiff, prison officials “hreatened [] that if she
complained about her streatment, false arrest and wrllal searches, she would never
see her son againld. § 38. Following this incident, SVSP suspended Plaintiff's
visitation rights for one year, for the “binddé chewing tobacco” fond on her son and for
having unlawful text messageramunications with her sorid. {1 40-41. SVSP denied
Plaintiff's appeals of this suspension and rdiappions for visitation rights for nearly two
years, reinstating her visitation rights only after this lawsuit was filedf{ 42-44.

The SAC brings six causes of action agageven Defendants in their individual
capacities: William L. Muniz; Sgt. G. Segufggt. A. Lopez; [FNU] Hyde; R. Alvarado;
M. Alonzo; and [FNU] Lyons. Plaintiff's sikauses of action, aiboted in 42 U.S.C. §
1983 (“Section 1983"), are: Unlawful Arrest in Violationtbe Fourth Amendment;
Unlawful Searches in Violation of the &iah Amendment; Violation of Fourteenth
Amendment Rights (Equal Protection);olation of First Amendment Rights
(Establishment Clause); Violation of Fissinendment and Fourteenth Amendment Right

(Family Association); and diation of First Amendment Rights (Right to Petition).

LEGAL STANDARD

Dismissal is appropriate under FederaleRaf Civil Procedure 12(b)(6) when a
plaintiff's allegations fail “to state a claim up@rhich relief can be granted.” To survive &
motion to dismiss, a plaintiff must plead “emgbufacts to state aaimn to relief that is
plausible on its face.Bell Atl. Corp. v. Twomb|y650 U.S. 547, 570 (2007). “The
plausibility standard is not akin to a ‘prdilgty requirement,’ but it asks for more than a
sheer possibility that a defemddas acted unlawfully.’Ashcroft v. Igbgl556 U.S. 662,
678 (2009). “A claim has facial plausibility wh the plaintiff pleads factual content that

allows the court to draw the reasonablernafee that the defendant is liable for the
2
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misconduct alleged.ld. Such a showing “requires mdten labels and conclusions, andg
a formulaic recitation of the elememtka cause of action will not do.Twombly 550 U.S.
at 555.

In ruling on a motion to dismiss, a court mtestcept all material allegations of fact
as true and construe the complaint in a liglest favorable to the non-moving party.”
Vasquez v. L.A. Cty487 F.3d 1246, 1249 (9th C007). Courts are not, however,
“bound to accept as true a legal con@astouched as a factual allegatiomgbal, 556

U.S. at 678 (citation omitted).

DISCUSSION

Defendants present three issues for régoion this motion: whether “Plaintiff's
claims against Defendant Lopez [should]di@missed”; whethéiPlaintiff [stated] a
personal claim for First Amendment retaliatioafid whether “Plaintiff [stated] a claim for
religious interference in contravention oétRree Exercise Clause.” Defs.” Mot. to
Dismiss (“Mot.”) at 2-3 (Dkt. No. 273.

I.  Plaintiff adequately states a Seadn 1983 “supervisory liability” claim
against Sergeant Lopez.

Defendants first argue that Plaintiff faits state a Section 1983 “supervisory
liability” claim against Sergeant Lopez. Mot. at 3-4. (This argument implicates only t
first and second causes of action, brouglatenithe Fourth Amendment, as those are the
only two for which Lopez is listeds a defendant. SAC {1 48-60.)

To state a claim under Section 1983, theaplaint must show: “(1) that a person

acting under color of state law committed the conduct at issue, and (2) that the conduct

deprived the claimant of some right, prigé or immunity protected by the Constitution

! Defendants’ motion initially misidentifiePlaintiff’s fourth cause of action as a “Free
Exercise” claim, Mot. at 5-6, despite theet that the SAC identds the claim under the
Establishment Clause, SAC 11 68-71. Defemslaorrected this mistake in their reply
brfiefiggl,”and the Court considers the thedue only under the tablishment ClauseSee
infra :
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or laws of the United Statesl’eer v. Murphy844 F.2d 628, 632-33 (9th Cir. 1988).
Though the SupreenCourt held irgbal that “vicarious liability” does not exist in Section
1983 lawsuits, 556 U.S. at 676, the Ninth Githas “long permitted plaintiffs to hold
supervisors individually liable in [Section] 1988its when culpable action, or inaction, is
directly attributed to them,” and has “nevequeed a plaintiff to allege that a supervisor
was physically present veh the injury occurredStarr v. Baca652 F.3d 1202, 1205 (9th
Cir. 2011). The Ninth Circusummarized the state of “sugesory liability” claims under

Section 1983, podgbal, as follows:

A person “subjects” anotherto the deprivation of a
constitutional right, within the naming of section 1983, if he
does an affirmative act, parti@ages in another’s affirmative
acts, or omits to perform an aghich he is legally required to
do that causes the deprivatioh which complaint is made.
Moreover, personal participatias not the only predicate for
section 1983 liability. Anyone o “causes” any citizen to be
subjected to a constitutional degtion is also liable. The
requisite causal connection cée established not only by
some kind of direct personal npiaipation in the deprivation,
but also by setting in motion argss of acts b?/ others which
the actor knows or reasonablyosiid know would cause others
to inflict the onstitutional injury.

Lacey v. Maricopa Cty693 F.3d 896, 916 (9th Cir. 2012) (quotif@hnson v. Duffy588
F.2d 740, 743-449th Cir. 1978)).Accordingly, “[a] defendant may be held liable as a
supervisor under [Section] 1983 ‘if there égisither (1) his oner personal involvement
in the constitutional deprivation, or (2)sufficient causal ecmection between the
supervisor's wrongful conduct drthe constitutional violation.” "Starr, 652 F.3d at 1207
(quotingHansen v. Black885 F.2d 642, 646 (91@ir. 1989)). Moreover, “[flor an official
to be liable for another actor’s deprivinghard party of his cortgutional rights, that
official must have at least the same level ¢¢im as would be required if the official were
directly to deprive the third parof his constitutional rights.’Lacey 693 F.3d at 916.

The question now before ti@ourt is whether the SAC’s allegations are sufficient
to state a Section 1983 claim against Lopez uadbkeory of supervisory liability. To that

end, the SAC makes the followiadjegations regarding Lopez:
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Defendant Sgt. A. Lopez waassigned as a supervisor in
charge of the visiting room &VSP on the day of the incident.
On Information and belief,Defendant Lopez personally
directed, approved and/or radfl the unlawful handcuffing,
arrest and detention of plaintdhd the unlawful strip search of
E|alntlff that were carried ouby other Defendants. Lopez

new or reasonably should hakeown that other Defendants
(including Does 1 to 50) were pieving Plaintiff of the Fourth
Amendment rigrht to be free from unreasonable search and
seizure and falled to act toguent the unlawfusearches and
seizure.

SAC 1 9. When asked at the April 11, 20k&ring whether Plaiiff had any additional
allegations regarding Lopez, she clarified thapez was not only in charge of the officers
who detained and searched her, but wasigsically present throughout the ordeal.

Defendants argue that these allegations arttmua mere “formulaic recitation of
the elements of supervisory liability,” atitat the Supreme Court rejected similarly
conclusory allegations @upervisory liability ingbal itself. Defs.” Reply in Supp. of
Mot. to Dismiss (“Reply”) at 2 (Dkt. No. 313ee also Igbal556 U.S. at 680-81 (rejecting
claim alleging that defendants “knew of, conéd, and willfully ad maliciously agreed
to” unconstitutional discrimination).

The Court disagrees. Though Plaintifidegations regarding Lopez do track the
language of the case law discussed aboeecdhtext of those allegations — multiple
Fourth Amendment injuries occurring by Loperhmediate subordinates, and perhaps i
her presence, over a seven- to eight-houoperipushes the likelihdahat Lopez is liable
as a supervisor for those injuriesm possible to plausible. Unlikgbal, Lopez need not
act with discriminatory purpose or intent tohloed liable as a supervisor, because Plaint
brings only her Fourth Amendment searal aeizure claims against Lopez. And the
SAC's allegations otherwisealsibly allege a “sufficient causal connection between
[Lopez’s] wrongful condat and [those] constituinal violation[s].” Starr, 652 F.3d at
1207. Defendants cite no case law suppoudisgissal of detailed search and seizure
allegations as against the sergeant who waslfarge of’ the lodan where the alleged
constitutional injuries occurred over a perafchours; without any such authority, the

Court declines to limit supervisory hdity in the manner Defendants seek.
5
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Accordingly, Defendantghotion to dismiss the Fotlr Amendment claims as

against Lopez is hereby DENIED.

[I.  Plaintiff has stated a FirstAmendment retaliation claim.

Defendants next argue that Plaintiff'sthi cause of action for First Amendment
violations must be dismissed for failure to state a claim, to thetakiz the claim is
predicated upon alleged retaliation agaigintiff for her son’s First Amendment
activity? Mot. at 4-5.

Under the First Amendment, governnedractors are prohibited from “abridging
the freedom of speech . . . or the right &f fleople peaceably to assemble, and to petitig
the Government for a redress of grievancds$.S. Const. amend. I. Though Defendants
argue to the contrary, there is a line dde&smrecognizing a cause of action where an
individual has suffered retaliam for his or her perceived assation with the speech of a

close family member. As ortkstrict court recently stated:

Often in First Amendment retalion cases, the government is
claimed to have retaliated against the plaintiff for her own
speech; but the First Amendmeanty also be violated where
the speech that invekl the government’'setaliatory response
was not made by the plaintiff relf, but rather by a person in
a close relationship with thelaintiff, and the government
retaliated against the plaintifior her perceived association
with the other person and that person’s speech.

Lewis v. Eufaula City Bd. of Edu®22 F. Supp. 2d 1291302 (M.D. Ala. 2012)
(collecting cases)The Second Circuit hassal recognized that “spouse’s claim that

adverse action was taken solely against thatsp in retaliation for conduct of the other

spouse should kenalyzed as a claimed violation of a First Amendment right of intimate

association.”Adler v. Pataki 185 F.3d 35, 44 (2d Cir. 1999).
Defendants first argue that this line of cases is inapplicable because in the Nint

Circuit, the basis for a claim of this natusghe Fourteenth Aendment, not the First

2 Defendants did not challenge the mortof Plaintiff's sixth case of action that is

predicated upon Plaintiff's right geetition the government. SAC { 77.
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Amendment.SeeReply at 4 (citingDK, Inc. v. Clark Cty,. 836 F.2d 1185, 1192 (9th Cir.
1988)). The case Defendants cite wever, concerned the proper constitutional hook for
very different constitutional harm; IDK, the Ninth Circuit consiered a county ordinance
outlawing escort services, and determined ‘tthating” is an assoation protected by the
Fourteenth Amendment, rath&an the First. 836 F.2d at 1192. The case now before t
Court is meaningfully diffenat; it involves alleged retaliation against one “associated
party” for the speech of another, whicligaquarely withirthe First Amendment
protections outlineth cases such dewisandAdler. This is a constitutional harm
separate and apart from Plaintiff’s fifth causecfion for violation of her right to familial
association, which is predicated upon thevhauffered when heiisitation rights were
suspended for two years. SAC 11 72-75d Befendants have cited no case law that
forecloses relief for such harm in thenhi Circuit, under the First Amendment or
otherwise.

Defendants also argue that Plaintiff failsstate a retaliation claim under either the
First or Fourteenth Amendments becaudaitfiff fails to allege that Defendants
attributed the sentiments expressed by her son in his prison grievances and appeals
and fails to allege “any facte demonstrate that Defendakteewabout her son’s
grievance-filing activity.” Reply at 4. Hweever, this Court caand should draw the
“reasonable inference” that Defendants waasare of the grievance-filing from the SAC’s
allegation that “Defendants’ detention,egtioning, and hostility toward [Plaintiff] was
motivated in part as retaliation for her son’s exercise of his First Amendment rights to
prison grievances . ...” SAC 1 Z&e also Igbal556 U.S. at 678 (“A claim has facial
plausibility when the plaintifpleads factual content thdtaavs the court to draw the
reasonable inference that the defendahalde for the misconduct alleged.”).

Accordingly, Defendants’ mmn to dismiss Plaintiff'$=irst Amendment retaliation
claim is hereby DENIED.
I
I
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[ll.  Plaintiff has stated a claim urder the Establishment Clause.

Finally, Defendants argue that Plaintiffeurth cause of action fails to state a
claim, under the Establishment Clause, for the derogatory comments the Defendant
officers made to Plaintiff aboter religion. Reply at 5-7.

The Supreme Court has stated that ‘fivat Amendment forbids an official
purpose to disapprove of a particular religion . . Chiurch of the Lukmi Babalu Aye,

Inc. v.City of Hialeah 508 U.S. 520, 532 (1992). S#aictors may therefore violate the
Establishment Clause through eithemdersement or disapproval of religionlynch v.
Donnelly, 465 U.S. 668, 688 (1984) (O’'Connor, J., concurrisgg also Cty. of Allegheny
v. ACLU 492 U.S. 573, 595 (1989) (adoptihgstice O’Connor’s rationale loynch.
“Endorsement sends a message to nonadhdhenthey are outsiders, not full members
of the political community, andn accompanying messageattherents that they are
insiders, favored members of the political community. Disapproval sends the opposit
message.’Lynch 465 U.S. at 688.

Though “disapproval” and “hostility” casese significantly less common than
“endorsement” cases under the EstablishnClause, the Supreme Court’'s semirahon
test still applies tsuch claims: “Although.emonis most frequently invoked in cases
involving alleged governmental preferencesdiigion, the test also ‘accommodates the
analysis of a claim brought undehostility to religion theory.’ "Vasquez v. L.A. Cty.

487 F.3d 1246, 1255 (9th Cir. 2007) (quotig. Family Ass’n, Inc. v. City and Cty. of
S.F, 277 F.3d 1114, 112Bth Cir. 2002)). Indeed, the &arn District of Michigan
recently applied theemontest in circumstances somewkahilar to those now before the
Court. See Cherri v. Muelle©951 F. Supp. 2d 918, 935-86.D. Mich. 2013) (applying
Lemonon a motion to dismiss to test allegatiore ghlaintiffs were detained at the United
States border and asked intresuestions by border patajents about their religious
practices and beliefs). Thus, the Courtsktas to determine whether Plaintiff has
adequately stated a claim tithé Defendant officers’ questis and statements about her

religion ran afoul of the test set forthliemon
8
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UnderLemon a government act is consistent witle Establishment Clause if it: (1
has a secular purpose; (2) has a principakionary effect that neither advances nor
disapproves of religion; and (3) does not éosixcessive governmental entanglement with
religion. See Lemon v. Kurtzma#03 U.S. 602, 612-13 (19)1The SAC alleges that
numerous Defendants questioned Plaintiff alhautreligious beliefs, including by asking
the following questions:

a. “What kind of Muslimare you — Sunni or Shia?”
b. “What mosque do you go to?”
c. “Do you pray five times a day?”
d. “If you are a Muslim, whylon’t you cover yourself?”
e. “All Muslims are terrorists.”
f. “Why did you come to the United States?”
g. “Are you a U.S. citizen?”
h. “What is your legal status in this country?”
I. “America is no place for Muslims.”
SAC 1 27.

On the first prong ofemon Defendants have offered eaplanation of why their
investigation into whether Plaintiff passed Ben tobacco had aryhg to do with her
religious practices; without any such explao, the “reasonable inference” is that their
guestions and statements aboutreégion lacked a secular purpodgbal, 556 U.S. at
678. On thesecond prong diemon “[a] government practice has the effect of
impermissibly . . . disapproving of religion if it isufficiently likely to be perceived by . . .
nonadherents [of the controlling denominatias]a disapproval of their individual
religious choices.’ "Brown v. Woodland Joint Unified School Dig&7 F.3d 1373, 1378
(9th Cir. 1994) (quotingchool Dist. of Grand Rapids v. Badl73 U.S. 373, 390 (1985)).
Statements such as “All Mlirms are terrorists” would bperceived by any reasonable
Muslim as “disapprovabdf their individual religious choices.Id. Finally, under the third

prong ofLemon statements such as, “America isplace for Muslims,” foster excessive
9
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governmental entanglement witiligion, because they run afaefl the prohibition against
“making adherence to a religioalevant in any way to a pens's standing in the political
community.” Lynch 465 U.S. at 687. Plaintiff there®plausibly states a claim, under
Lemon that Defendants hostile quiesis are inconsistent withe Establishment Clauge.
Accordingly, Defendantanotion to dismiss Platiff's First Amendment

Establishment Clauseasin is hereby DENIED.

CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is DENIED.

IT 1S SO ORDERED.

Dated: 04/26/16 W
THELTON E. HENDERSON
United States District Judge

®  The “plausible fear” line of cases ditey Defendants, Repbt 5-7, do not change

this conclusion. Those cases consider whetltclarant’s personaliyotivated religious
speech can reasonably be atited to the state. For example, Defendants/¢aenock v.
Archer, where the Eight Circuit held that persoreligious effects, sucas a framed psalm
on the wall, are “clearly personal and [do} nonve%/ the impression that the government
Is endorsing [the psalm].” 3803¢ 1076, 1082 SSt Cir. 2004pee alsducker v. Cal.
Dept. of Educ.97 F.3d 1204, 1212 (9tir. 1996) (noting that the alleg?_ed speech must
“seem to be either endorsedamerced by the State” to viotathe Establishment Clause).
Here, Plaintiff's allegations that she was repeally and aggressively questioned about
her religion by numerous officers while bgidetained in a ate facility — present
remarkably different circumstaas than such “persondfexts” cases, and it can be
reasonably inferred that Plaintiff believed thmeech to be endorsbky the State.
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