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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

GREGORY K. TUCKER anc )
REBECCA TUCKER, )
)
Plaintiffs, )
)
VS. ) Case No. 3:1%:V-03930HSG
)
WRIGHT MEDICAL TECHNOLOGY, ) PROTECTIVE ORDER?
INC., WRIGHT MEDICAL GROUP, )
INC., and DOES 1 through 101) Re: Dkt. No. 40
inclusive, )
)
Defendants.

1. PURPOSES AND LIMITATIONS
Disclosure and discovery activity in this action are likely to involve production of

confidential, proprietary, or private information for which special protection from qubli

! The Court has made two modifications to the parties’ stipulated protective ¢ilehe Court
has removed the paragraph previously numbered 6.3 and (2) the Court has removed réderences
the now abrogated General Order 62.
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disclosure and from use for any purpose other than prosecuting this litigation mayrdreteda
Accordingly, the parties hereby stipulate to and petition the court to enter tbwirigl
Stipulated Protective Order. The parties acknowledge that this @Qodsr not confer blanket
protections on all disclosures or responses to discovery and that the protectiordst faéor
public disclosure and use extends only to the limited information or items that dledetati
confidential treatment under the agplble legal principles. The parties further acknowledge, as
set forth in Section 12.3, below, that this Stipulated Protective Order does nottkatitléo file
confidential information under seal; Civil Local Rule-F8es forth the procedures that mus
followed and the standards that will be applied when a party seeks permissiohdroautt to
file material under seal.

2. DEFINITIONS

2.1. Challenging Party: a Party or Ndétarty that challenges the designation of

information or items under this Order.

2.2. “CONFIDENTIAL"” Information or Items “CONFIDENTIAL" Information

(regardless of how it is generated, stored or maintained) or Items shadleiramy norpublic
material that the Producing Party reasonably and in good faith believiainsoor reveals trade
secrets; confidential research, development or commercial information, inclbdingpt limited
to inspections of premises or things; or other proprietary or sensitive information orhkmow
that derives its value from secrecy or such material the pulktodure of which would cause
the Producing Party, or third parties identified therein, undo annoyance or esi@mas

2.3. Counsel (without qualiér): Outside Counsel of Record and House Counsel (as

well as their support staff).



2.4. Designating Brty. a Partyor Non-Party that designates information or items that

it produces in disclosures or in responses to discover@@dFIDENTIAL.”

2.5. Disclosure or Discovery Materiahkll items or information, regardless of the

medium or manner in which it is generated, stored, or maintained (including, amenthotgs,
testimony, transcripts, and tangible things), that are produced or generated inudisclms
responses to discovery in this matter.

2.6. Expert a person with specialized knowledge or experience in a mattergoero
the litigation who has been retained by a Party or its counsel to serve as anvérpssg or as a
consultant in this action.

2.7. House Counsel: attorneys who are employees of a party to this action. House

Counsel does not include Outside Counsel of Record or any other outside counsel.
2.8. Non-Pary: any natural person, partnership, corporation, association, or othler lega
entity not named as a Party to this action.

2.9. Outside Counsel of Record: attorneys who are not employees of a party to this

action butare retained to represent or advise a party to this action and have appeéisd in t
action on behalf of that pgror are affiliated with a law firm which has appeared on behalf of
that party.

2.10. Party any party to this action, including all of its offisedirectors, employees,
consultants, retained experts, and Outside Couns&ajdrd(and their support staffs).

2.11. Producing Payt a Party or NosParty that produces Disclosure or Discovery

Material in this action.

2.12. Professional Vendorgersons or entitiegat provide litigation support services

(e.g., photocopying, videotaping, translating, preparing exhibits or demonstratiods, a



organizing, storing, or retrieving data in any form or medium) and their ogeqd and
subcontractors.

2.13. Protected Material: any Disclosure or Discovery Material that is desigmaated

“CONFIDENTIAL.”

2.14. Receiving Pagt a Party that receives Disclosure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred by this Stipulation and Order cover not only Proldatedal
(as defined above), but also (1) any information copied or extracted from tBdodMaterial;
(2) all copies, excerpts, summaries, or compilations of Protected Material, mglumit not
limited to notes prepared or derived from Protected Matemnd (3) any testimony,
conversations, or presentations by Parties or their Counsel that might reveatderddaterial.
However, the protections conferred by this Stipulation and Order do not cover ltveirigl
information: (a) any information thas iin the public domain at the time of disclosure to a
Receiving Party or becomes part of the public domain after its disclosure teigiRgearty as
a result of publication not involving a violation of this Order, including becoming palteof t
public record through trial or otherwise; and (b) any information known to the Receivityg Pa
prior to the disclosure or obtained by the Receiving Party after the disclosora source who
obtained the information lawfully and under no obligation of confidéttito the Designating
Party. Any use of Protected Material at trial shall be governed by a separa®agrerder.
4., DURATION

Even after final disposition of this litigation, the confidentiality obligations iseploby

this Order shall remain in effeantil a Designating Party agrees otherwise in writing or a court



order otherwise directs. Final disposition shall be deemed to be the later omfigsdisof all
claims and defenses in this action, with or without prejudice; and (2) final juddrewent after
the completion and exhaustion of all appeals, rehearings, remands, triadsjeovsrof this
action, including the time limits for filing any motions or applications for extensionneé ti
pursuant to applicable law,

5. DESIGNATING PROTECTED MATERIAL

5.1. Exercise of Restraint and Care in Designating Material for Protection: Bzt
or NonParty that designates information or items for protection under this Orderakestare
to limit any such designation to specific material that qualifies undeagthopriate standards.

The Designating Party must designate for protection only those parts @fiahadocuments,
items, or oral or written communications that qualifgo that other portions of the material,
documents, items, or communications for which protection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designatianaréha
shown to be clearly unjustified or that have been made for an improper purpose (e.g., to
unnecessarily encumber or retard the case development process or to imposesanyneces
expenses and burdens on other parties) expose the Designating Party to sanctions

If it comes to a Designating Parsyattention that information or items thiatlesignated
for protection do not qualify for protection, that Designating Party must promptfy atitother
Parties that it is withdrawing the mistaken designation.

5.2. Manner and Timing of Designations: Except as otherwise provided in tdex Or

(see,e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered,



Disclosure or Discovery Material that qualifies for protection under thdeiQnust be clearly so
designated before the material is disclosed or produced.
Designationn conformity with this Order requires:

(@) for information in documentary forie.g., paper or electronic documents,

but excluding transcripts of depositions or other pretrial or trial proceedingsihéhBroducing
Party affix the legenCONFIDENTIAL” to each page that contains protected material. If only
a portion or portions of the material on a page qualifies for protection, the ProduciynglBaurt
must clearly identify the protected portion(s) (e.g., by making apptepnerkings in the
margins),

A Party or NorParty that makes original documents or materials available for inspection
need not designate them for protection until after the inspecting Partindiaated which
material it would like copied and produced. During the inspection and before theatiesigall
of the material made available for inspection shall be deéf@@NFIDENTIAL.” After the
inspecting Party has identified the documents it wants copied and produced, the PrBdriging
must determine which documents, or portions thereof, qualify for protection unsié€drifer.
Then, before producing the specified documents, the Producing Party must thafix
“CONFIDENTIAL” legend to each page that contains Protected Material. If only a portion or
portions of the material on a page qualifies for protection, the Producing Pariyads clearly
identify the protected portion(s) (e.g., by making appropriate markings malggns).

(b) for testimony given in deposition(sjhat the Designating Party shall

advise opposing counsel of the specific pages to be maintained in confidence, if any, within
thirty (30) days after the receipt of the transcript of the deposition, if suchstetprea

“CONFIDENTIAL” designation is not made at or during the deposition.



(© for testimony given in other pretrial or trial proceedingbat the

Designating Party identify on the record, before the close of the hearinigenrpobceeding, all
protectel testimony.

(d) for information produced in some form other than documentary and for
any other tangible itemsthat the Producing Party affix in a prominent place on the exterior of
the container or containers in which the information or item is stored the legend
“CONFIDENTIAL.” If only a portio or portins of the information or item warrant protection,
the Producing Party, to the extent practicable, shall identify the protectezhfsjrt

5.3. Inadvertent Failures tBbesigrate The inadvertent and/or unintentional disclosure

by a Producing Party 6SfCONFIDENTIAL” Information or Items, either by way of document
production or by deposition testimony, regardless of whether the information wasgatbes

at the time of disclosure, does not waive in whole or in part the ProducingsRayhy to secure
protecton under this Order for such material. Any such inadvertently or unintentionally
disclosed material by a Producing Party not designated as such at thé itsnelease shall be
designated aSCONFIDENTIAL” as soon as reasonably possible after the RnoguParty
becomes aware of the erroneous release and shall thereafter be treated in acwootiidahee
provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of ChallengesAny Party or NoAParty may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating’ Payfidentiality
designation is necessary to avoid foreseeable, substantial unfairnessgssane@conomic

burdens, or a significant disruption or delay of the litigation, a Pakyg dot waive its right to



challenge a confidentiality designation by electing not to mount a challeog®etly after the
original designation is disclosed.

6.2. Meet and ConferThe Challenging Party shall initiate the dispute resolution

process by providing siten notice of each designation it is challenging and describing the basis
for each challenge. To avoid ambiguity as to whether a challenge has beenheadsttén
notice must recite that the challenge to confidentiality is being made in accordahciisy
specific paragraph of the Protective Order. The parties shall attengstaloa each challenge in
good faith and must begin the process by conferring directly (in voice to voice diatdbee
forms of communication are not sufficient) within 14 days of the date of service of.natice
conferring, the Challenging Party must explain the basis for its belief thatotifelentiality
designation was not proper and must give the Designating Party an opportueityete the
designated material, teconsider the circumstances, and, if no change in designation is offered,
to explain the basis for the chosen designation. A Challenging Party maydtoctee next
stage of the challenge process only if it has engaged in this meet and conésspist or
establishes that the Designating Party is unwilling to participate in the meeairdadrocess in

a timely manner.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1. Basic PrinciplesA Receiving Party may use Protected Material that is disclosed

or produced by another Party or by a Neerty in connection with this case only for
prosecutingdefending, or attempting to settle this litigation. Such Protected Material may be
disclosed only to the categories of persons and under the conditions describedOnddri
When the litigation has been terminated, a Receiving Party must comply wiphothsions of

section 13 below (FINAL DISPOSITION).



Protected Material must be stored and maintained by a Receiving Party at anlandtio
in a secure manner that enss that access is limited to the persons authorized under this Order.

7.2. Disclosure of “CONFIDENTIAL" Information or Items Unless otherwise

ordered by the court or permitted in writing by the Designating PamReceiving Party may
disclose any information or item designat€ONFIDENTIAL” only to:

(@) the Receiving Party’s Outside Counsel of Record in this action, as well as
employees of said Outside Counsel of Record to whom it is reasonably necesBaciose the
information for this litigation and who have signed the “Acknowledgment and Agre¢mBet
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the
Receiving Party to whom disclosure is reasonably necessary for thisiditigand whohave
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(© Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessary for this litigation and who have sign&scknowledgment
and Agreement to Be Bad” (Exhibit A);

(d) the court and its personnel,

(e) court reporters and their staff, professional jury or trial consultants, mock
jurors, and Professional Vendors to whom disclosure is reasonably necesshry litigation
and who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

() during their depositions, witnesses in the action to whom disclosure is
reasonably necessary and who have signed the “Acknowledgment and Agreemenbtmé&e B
(Exhibit A), unless otherwise agreed by the DesigigaParty or ordered by the court. Pages of

transcribed deposition testimony or exhibits to depositions that reveal Prddatethl must be



separately bound by the court reporter and may not be disclosed to anyoneasxoeyphitted
under this Stipul&d Protective Order. Any individual not authorized by this Stipulated
Protective Order to be a recipient of “CONFIDENTIAL” Informationlms may be excluded
from a deposition while “CONFIDENTIAL” Information is being elicited.

(9) the author or recipient od document containing the information or a
custodian or other person who otherwise possessed or knew the information.

7.3. Prerequisites to Disclosure: Before disclosing Protected Material to asgnper

listed in paragraph 7.2 &Q) herein who is known to b& Competitor (or an employee of a
Competitor of the party that so designated the discovery material), thewpslnipng to make

such disclosure sHajive at least seven business days advance notice in writing to the counsel
who designated such discovenaterial as “CONFIDENTIAL,” stating that such disclosure will

be made, identifying by subject matter category of the discovery ialatebe disclosed, and
stating the purposes of such disclosure. If, within the seven business day period, ati@pglic
made to the Court objecting to the proposed disclosure, disclosure is not permissiblegeuntil t
Court has ruled on such application, As used in this paragraph, the term “Competitas’anga
medical device manufacturer, distributor or seller other than Wright Mediagindmdgy,
Wright Medical Group or Wright Medical Europe.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoena or a court order issued in other litigaticortiyzels
disclosure of anynformation or items designated in this action“@ONFIDENTIAL,” that
Party must:

@) promptly notify in writing the Designating Party. Such notification shall

include a copy of the subpoena or court order;

10



(b) promptly notify in writing the party who caused thgbpoena or order to
issue in the other litigation that some or all of the material covered by the sulmpoenir is
subject to this Stipulated Protective Order. Such notification shall include a afoflyis
Stipulated Protective Order; and

(© cooperatewith respect to all reasonable procedures sought to be pursued
by the Designating Party whose Protected Material may be affected.

If the Designating Party timely seeks a protective order, the Partydsemnte the
subpoena orcourt order shall not produce any information designated in this action as
“CONFIDENTIAL” before a determination by the court from which the subpoena or order
issued, unless the Party has obtained the Designatindpetynission. The Designating Party
shall bear the burden and experof seeking protection in that court of its confidential material
and nothing in these provisions should be construed as authorizing or encouraging adreceivin
Party in this action to disobey a lawful directive from another court.

9. A NON-PARTY’S PROTECTED MATERIAL SOUGHT TO UK PRODUCED IN
THIS LITIGATION

(@  The terms of this Order are applicable to information produced by a Non
Party in this action and designated'@ONFIDENTIAL.” Such information produced by Non
Parties in connection with this litigatids protected by the remedies and relief provided by this
Order. Nothing in these provisions should be construed as prohibiting-Battynfrom seeking
additional protections.

(b) In the event that a Party is required, by a valid discovery request, to
produ@ a NonPartys confidential information in its possession, and the Party is subject to an
agreement with the NeRarty not to produce the Ndrartys confidential information, then the

Party shall:

11



1. promptly notify in writing the Requesting Party and thenNParty
that some or all of the information requested is subject to a confidentialitynsgresvith a
Non- Party;

2. promptly provide the Noiarty with a copy of the Stipulated
Protective Order in this litigation, the relevant discovery request(s), aadsanably specific
description of the information requested; and

3. make the information requested available for inspection by the
Non-Party.

(© If the NonParty fails to object or seek a protective order from this court
within 14 days of receiving the noticecaaccompanying information, the Receiving Party may
produce the NonParty’s confidential information responsive to the discovery request. If the
Non-Party timely seeks a protective order, the Receiving Party shall not produicdécaimation
in its possession or control that is subject to the confidentiality agreeméntheitNorParty
before a determination by the coiribsenta court order to the contrary, the NBarty shall
bear the burden and expense of seeking protection in this courPobtiésted Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it hasséiddRvotected
Material to any person or in any circumstance not authorized under this $tipRlattective
Order, the Receiving Party must immediately (a) notify in writing the Designating Bathe
unauthorized disclosures, (b) use its best efforts to retrieve all unauthorized obpiee

Protected Material, (c) inform the person or persons to whom unauthorized uisslogere

% The purpose of this praosibn is to alert the interested parties to the existence of confidentiality
rights of a NorAParty and to afford the NelRarty an opportunity to protect its confidentiality
interests in this court.

12



made of all the terms of this Order, and (d) request such person or persons to execute the

“Acknowledgment and Agreement to Be Bourtkat is attached hereto as Exhibit A.

13



11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATE RIAL

When a Producing Party gives notice to Receiving Parties that certain inatllyerten
produced material is subject to a claim of privilege or other protection, the tabigaf the
Receiving Parties are those set forth in Federal Rule of ©nitedure 26(b)(5)(B), This
provision is not intended to modify whatever procedure may be established idistoeery
order that provides for production without prior privilege review. Pursuant to Fedlelalof
Evidence 502(d) and (e), insofar as theties reach an agreement on the effect of disclosure of a
communication or information covered by the attorokent privilege or work product
protection, the parties may incorporate their agreement in the stipulatesttipetorder
submitted to the cati
12. MISCELLANEOUS

12.1. Right to Further ReliefNothing in this Order abridges the right of any person to

seek its modification by the court in the future.

12.2. No Waiver or AdmissionNeither the taking of any action in accordance with the

provisions of this Stipulated Protective Order, nor the failure to object therelidyeslcanstrued

as a waiver of any claim or defense in this action. By stipulating to the entrig @tipulated
Protective Order no Party waives any right it otherwise would have to objeltsdlosing or
producing any information or item on any ground not addressed in this StipulatediW®rotec
Order. Similarly, no Party waives any right to object on any ground to use in evideany of
the material covered by this Stipulated Protectivde@rNothing contained in this Stipulated
Protective Order, and no action taken in compliance with it, shall: (a) operatedgsiasi@n by
any party or person that any particular document or information is or is noteatii; (b)

operate as a waiver any claim or defense in this action; or (c) prejudice in any way theaight

14



any party or person to seek a Court determination of whether or not particular decwment
information should be disclosed or, if disclosed, whether or not they should beediee
“CONFIDENTIAL” and subject to this Stipulated Protective Order.

12.3. Filing Protected MateriaMithout written permission from the Designating Party

or a court order secured after appropriate notice to all interested persorty, mdanot file in
the pwlic record in this action any Protected Material. A Party that seeks to fkr geal any
Protected Material must comply with Civil LdcRule 795. Protected Material may only be
filed under seal pursuant to a court order authorizing the sealing dafpdwfic Protected
Material at issue. Pursuant to Civil LodAule 795, a sealing order will issue only upon a
request establishing that the Protected Material at issue is privileged;tqintdeas a trade
secret, or otherwise entitled to protection emthe law. If a Receiving Party’s request to file
Protected Material under seal pursuant to Civil LocaleRr95(d) is denied by the court, then
the Receiving Party may file the information in the public record pursuant tbL@sal Rule
79-5(e) unlesstherwise instructed by the court

12.4. Binding Effect This Stipulated Protective Order shall be binding upon the parties,
their attorneys, and their successors, executors, personal represensdalmigsstrators, heirs,
legal representatives, assigns, ergpls, agents, independent contractors and other persons or
organizations over which they have control.
13. FINAL DISPOSITION

Within 60 days after the final disposition of this action, as defined in paragrapb4, ea
Receiving Party must return all Protected tdfel to the Producing Party or destroy such
material. As used in this subdivisiotall Protected Materialincludes all copies, abstracts,

compilations, summaries, and any other format reproducing or capturing any Pifotieeted

15



Material. Whether the Protected Material is returned or destroyed, the Receariggniist
submit a written certi€ation to the Producing Party (and, if not the same person or entity, to the
Designating Party) by the 60 day deadline that (1) identifies (by cgtaegbere appopriate) all

the Protected Material that was returned or destroyed and (2) affirmibelfaéceiving Party has

not retained any copies, abstracts, compilations, summaries or anyasthat feproducing or
capturing any of the Protected Material. Notwitinding this provision, Counsel are entitled to
retain an archival copy of all pleadings, motion papers, trial, deposition, and heansayipts,

legal memoranda, correspondence, deposition and trial exhibits, expert repomgyattork
product, andconsultant and expert work product, even if such materials contain Protected
Material. Any such archival copies that contain or constitute Protected Magenain subject to

this Stipulated Protective Order as set forth in Section 4 (DURATION).

This Stpulated Protective Order, insofar as it restricts the communication and use of
“CONFIDENTIAL” Information or Items, shall survive and continue to be binding after the
conclusion of this action and the Court shall retain jurisdiction over these partidesanhtter
for the purpose of ensuring compliance with the Order and granting such otHarthedrelief
as may be necessary.

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: May 18, 2016 HOWARD & HOWARD ATTORNEYS PLLC
MINTZ LEVIN COHN FERRIS
By:_/s/ Daniel J. Herling
Daniel J. Herling

Attorneys for Defendant Wright Medical
Technology, Inc.
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Dated:May 18 , 2016 MALM FAGUNDES

By:_/s/ Joseph H. Fagundes
Joseph H. Fagundes (SBN 95264)
(joef@malmfagundesom)
Amber C. Lance (SBN 281002)
(amberl@malmfagundes.com)
6 El Dorado South, Suite 315
Stockton, CA 95202
Tel: 209-870-7922
Attorneys for Plaintiffs
Gregory K and Rebecca Tucker

ATTESTATION UNDER GENERAL ORDER 45

I, Daniel J. Herling attest that the concurrence in the filing of this document has been
obtained from Joseph H. Fagundes, whichl Sleave in lieu of his signature.

By: /s/ Daniel J. Herling

Pursuant to the Stipulation and as modified by the Cbiutt; SO ORDERED.

UNI i%D STATES DISTRICT E‘BQRT JUDGE

Dated: June 3, 2016
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, , of
[print or type full namg [print or type full address|

declare under penalty of perjury that | have read in its entirety and understantiptiiat&i

ProtectiveOrder that was issued by the United States District Court for the Northern tDo$tric

California on in the case of Gregory K. Tucker and Rebecca

Tucker v. Wright Medical Technology, Inct al., Case N0.3:15-Cv-03920HSG. | agree to
comply with and to be bound by all the terms of this Stipulated Protective Order and |
understand and acknowledge that failure to so comply could expose me to sanctions and
punishment in the nature of contempt. | solemnly promidgel tvdl not disclose in any manner
any information or item that is subject to this Stipulated Protective Order to ay persntity
except in strict compliance with the provisions of this Order.

| further agree to submit to the jurisdiction of the @ditStates District Court for the
Northern District of California for the purpose of enforcing the terms of thiguldted
Protective Order, even if such enforcement proceedings occur after teomioiatinis action.

Date:

[signature]

[printed name]

[City and State where sworn and signed]

4852-0561-9248, v. 1

18



