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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PRIMITIVO CAMPOS Case No0.15-cv-04298VC
Plaintiff,
ORDER GRANTING PETITION FOR A
V. WRIT OF HABEASCORPUS
DANIEL STONE, Re: Dkt. No. 1
Defendant

I. INTRODUCTION

Thehabeas petitionen this case, Primitivo Campos, was convicted in state odurt
molesting a child at the day care his wife ran in their hoAsde fromthe child victim's
testimony(which suffered from inconsistencjesas at times controvertdxy third party
witnessesand may have been influenced by a similar allegation her fnaddecentlymade
against a different persirthe only evidence against Campos was an incriminagngs of
statemerdthat invedtgators extracted from him duringcastodal interrogaton. The
investigators, in their attempt to get Campos to confess, perfdaketingerprint andDNA
tesson him. They insisted repeatedly and forcefully, but falsely, tleegfaitetest
demonstrated to a certainty that Campos had touched thes ghititals When Campos
continuedtrying to deny ever touching the childjenitalsor molesting her in any way, the
investigators repeatedigterrupted himandinsisted thathis could not possibly bthe truthin
light of thefingerprint andDNA evidence They yelled'no, no, no!’; insisted their evidence
"doesn't lie,"and saidhings like: "Okay, so you're lying to us. You have to tell us thé.tru
Theyemphasizedhat if Campos continued to deny the "truth" of tingerprint andDNA

evidence, th®istrict Attorney would not like it. Accordinglyheinvestigatorsepeatedly and
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forcefully exhorted Campos to at least allow for the possibility that his haght have touched
the victim'sgenitalsaccidentally. Theyefused to accept any statem&nim Campoghat did
not allow forthis possibility.

Perhaps anore sophisticated persamould have continued to insist he never touched the
victim's genitals either accidentally or on purpose. But Campos had a third gdadaten
from Mexico. Hehad no prior experience with the criminal justice systand clearly had
difficulty understanding the evidentiary concepts the officersdntred to him It's no wonder,
in light of the officers' exhortations, that Campos eventually tetipelled to dbw for the
possibility of an accidental touchind/any peopldan the same positiowouldreact this way-
particularly people as unsophisticated as Campalether they werguilty or innocent.

Throughout the remainder of the interrogation, Camposraoed to insist he never
intended to touch the victim inappropriateindeedat times heseemed to tryo back away
from the possibility that an accidahtouching might have occurred, only to be steamrolled by
the officers. Eventually, Campos ended the interview and asked for a lawyer.

At trial, during closing argument, the prosecutor made effecte@®t€ampos'
statementgnsistingthat no innocent person would ever have allowed for the possibildyesf
an accidental touchingAnd the juryconvicted Campos of some couriisely in relianceon
Campos' statemeséind on the prosecutor's assersiaboutthosestatemers.

The trialjudgeshould never have allow&hmposstatemergto be admitted. And the
two-justice majority orCalifornia's Sixth DistriclCourt of Appeal should never have voted to
affirm the convictioron direct appealln fact, the majority's ruling hinged on abjectively
"unreasonable determination of the facts" within the meaning ottlerdl habeas statute. 28
U.S.C. 2254(d)(2) In particular, the majorityunreasonably determinédatthe officers were
merely "urging the defendant to tell the triittwhen in reality they wermsistingthat Campos
allow for the possibility of an accidental touchirggardless of what the real truth waad
insisting that the district attorney would not like iCdmpogefused to make a statement

consistent with their fake scientific evidencehe majority'smischaracterization of what



happened during the integationreflects a plain misapprehension of the record, going to a
material factual issue that was central to the defenddait's.cSharp v. Rohling793 F.3d 1216,
1229 (10th Cir. 2015) (quotingyrd v. Workman645 F.3d 1159, 1171 (10th Cir. 201 Tgylor
v. Maddox 366 F.3d 992, 1001 (9th Cir. 2004) (citivgggins v. Smith639 U.S. 510, 526
(2003);Hall v. Dir. of Corr.,, 343 F.3d 976, 983 (9th Cir. 2003)As the opinion of the
dissenting justice showsnce this misapprehension is eliminatadd mce the facts and the law
are considered objectivelig,is clear thatCampos' statements to the interrogators weétained
in violation of his due process right&nd because the admission of thetseaments was not
harmless unddBrecht v. Abramsqrb07 U.S. 619 (1993}he petition for a writ of habeas corpus
is granted.

Il. FACTUAL BACKGROUND

Until the time of his arrest iDecember 2010Campos regularly helped out at his wife's
home day care facilityHis wife had been operating the facility foanyyears, and Campdad
assistedher since 200012 RT, Dkt. No. 163, at 343711 RT, Dkt. No. 161, at 3055, 3071.
Campossometimes watchechildrenwhile his wife was in another roomnd he regularlgrove
childrenby himselffrom the day care to school and back agdiaRT, Dkt. No. 163, at 3438
41, 348511 RT, Dkt. No. 161, at 3070.0nDecembel?2,2010, achild at the day carevhose
initials are K.M.and who was five years old at the tirt@d her mother that Campbsad
touched hegenitalsunder her clothesCal. Ct. App. Opinion, Dkt. No. 4, at 2. The details
of heraccusatiorare discussed more fully in Section V.

After K.M.'s mother called the police, tharrested Campobrougtt him to the station
took his fingerprintand a blood sampleut himin an interrogation roopandcuffedone ofhis
hands to a tableCal. Ct. App. Opinion, Dkt. No. 4, at 2 3 CT, Dkt. No. 145, at 482, 490
They advised Campos of hirandarights. Cal. Ct. App. Opinion, Dkt. No. 14, at 2.

Before the interrogation begabetective Emilio Perez entered the interrogation room

! This opinion will refer to the state court Reporter's Transcgiptdiume number and the
initials "RT"; to the Clerk's Transcript by volume number amalinitials "CT."



wearing blue rubber glovesarrying a manila@nvelope and a cotton swaBerez proceeddd
swabCampos' fingerand handgthen placed the swab in the envelope and left the room
Several minutes latePerez and another detective, Matthew DeLoreretayned and began
interrogating Campos. Durirtgeinterrogationthe investigatorseminded Campos they had
takenhis fingerprintstold himthey'd collected DNA from hidlood and hidands andtold him
they'dalsocollected DNAand fingerprint evidencitom K.M.'sgenitals 3 CT, Dkt. No. 145,
at 490, 494.They toldCampoghat the results of the DNand fingeprint tess were "going to
tell us the trutl and that if there was a matt¢hey'd know héouchedK.M.'s genitalsinside her
pants.ld. at496, 500.DelLorenzo was the primary interrogator and asked questions in Englis
Perez attempted to translateSpanish for Campos.

The DNA and fingerprintests were a rusand as the Court of Appeaajority noted
that rusé'wasa major theme of the interrogation.” Cal. Ct. App. Opinion, Dkt. 174, at 3.
While theofficerswere waiting for thesupposedresults of their teststhey told Campos that
the technology was "very advancethat their tests could detect a person's fingerprints on a
child's body for up to a month after an incideartd that theitests could even tell which part of a
person'vodya particulaDNA samplecame from: from the head, the face, or the haldsT,
Dkt. No. 145, at 493492,491. At one point, thenvestigators also pretended to go to the
laboratory to retrieve the resutifthe DNA and fingerprint test®nly toreturn several minutes
later and explain they had to wait a little longmrthe results to be completéd. at 49394.
Eventually, another officdsroughtthe interrogatoran envelope containing the fake test results.
Id. at 497. Before opening tlemvelope, thefficerssaidK.M. had told them that Campos
touched her "inside her vagiti@nd also "on her butt.Id. Campos denied that he did dd. at
498. The officers said: "You need to speak with the truth. This is ysirdpportunity.
Because the D.A. makes the decision. But if you lie to us and that egideace going . .
we're going to send it and the other thing that you don't say, will Esdkoad for you."ld. at
501-02. The officers told Campos they were confident thauty@NA, your finger prints- your

normal finger prints and the ones that have your DNae going to be on the body of that girl."



Id. at 50304. Camposeverthelessontinued to deny touching K.M. in an inappropriate place.
Id. at 50203. The offices then told him that if the results ide the envelope were blue, this
would meartheresults wergositive. Id. at 504.

Then the officer®pened the enveloped and announced: "They're blue. Okay, so you're
lying to us. You have to tell us the, the kriltld. at 505 Campos continuestrenuously to
deny touching K.M.'gienitals Id. at 505 They said to Campos: "But this is here, it doesn't lie.
This doesn't tell us lies, okay. What motivthis is the truth. So you're going to tell me that
you didn't do anything and the.B. is going to see this, what's he going to say? Thatytaire
lying." 1d. at 506.

Campos continued to insist he did not touch K.lgesitals In an effort to get Campos
to reconcile the allegedly irrefutable proof that he'd touched Kgérgalswith his story that he
did not molest hetthe officers introduced thgossibility that he'd touched her there by accident:
"So . .. possiblyit] was an accident that you touched her down thdiceat 508;see also idat
505 ("Or . .. maybe it was something that was [an] accidem/l)enCampos continued to
resist the idea that he touched K.My&hitals even accidentallythe officers said: The scientists
already have your DNA. If you lie to me, theADisn't going to like that you're lying to me,
okay." Id. at 50809. Nevertheless, when tlodficers again inquired whether Campos touched
K.M. "in her intimate part," Campagpeatedlyegponded, "no, no.'ld. at 511 see also idat
507, 508, 513, 515

At this point it bearsiotingthat the written transcript does not tell the full story of the
interrogation. The transcript itself is jumb)dalit thevideo and audigshow just how much
confusion reigned during the interrogation. The officers were spgaiCampos quickly and
loudly. They were often speaking over one anothamne in English and the other in Spanish.
Some of DeLorenzo's English questions and statemenéstraaslatd to Spanistby Perez;
others were not. When Campos speaks, it is difficult to deternmhiwguestion or comment
he is responding to, because the questions and comnoemsit such rapid fire succession,

with people talking over one anothar different languagesAnd often when Campos tried to



deny touching K.M.'s genitals, the officers often did not let hisakpquickly interrupting him
to insist that his response was inconsistent with the scientifiersgdand would create
problems with the disct attorney.

In any eventCamposventuallybegan to struggle to reconcile tineefutablescientific
evidence (which he clearly believed existed) with his insistdratehie did not touch K.M.'s
genitals He began (at the officers' invitation) tscuss the concept of accidentally touching
K.M.'s skin, while continuing to deny touching her on or neaigeeitalsunder her clothesld.
at 508. For example, at one point Campos said, "maybe | accidentally putmdg heside,” but
seconds later it became clear he was trying to say that perhaps heltdudie back
underneath her clothes he was pushing her away frarbabyhe was holding andat K.M
was trying to kiss Id. at 520. All the while, Campos referred back to the evidence that the
officers continued to insist was irrefutable, saying things liket's why my hand evidence
comes up and"Y ou've already found my finger prirtdd. at 514, 523 The officers were not
satisfied with Camposinswers, however, and when he continued to deny he had touched her
inappropriatelythe officerdorcefully responded, "No, no, no. We want to know the trutd.”
at 516;see also idat 519. Eventually, in response to the officers' continued insistémetethe
evidence was irrefutable and that he must tell a "tratimSistent with that evidenc€ampos
appearedalthough it's difficult to know for surgiven the chaotic nature of the irm@gation)to
allow for the possibility that heould haveaccidentallyouched K.M.'gyenitals under her
clothes Id. at 521. At one point the officers &ged, "is that possible that when you pushed her it
entered from above?" "Maybe,"” Campos respondigcat 536. They asked, "could it possibly
have been just like that?" Campos responddaybe, | don't know."Id. at 537. They asked,
"But it was an accideft]" Campos respondedyfaybe yes."Id.

Shortly thereafter, Campos stated he neededdtamey, andhe officerserminated the
interrogation.Id. at 539. He was charged wittwo counts of sexual penetration with a child ten
years of age or younger, in violation of Cal. Penal Code § 288.7(b)ivarmbtints of

committing a lewd or lascigus act on a child under 14 years of age, in violatioBadf Penal



Code § 288(a)1 CT, Dkt. No. 141, at 7276.
1. PROCEDURAL BACKGROUND

Campos moved to suppress the statements he made during the atinay the
ground thathey were invalntarily made He argued that he was unsophisticaaedithat he
had no prior experience with law enforcemeCT, Dkt. No. 142, at 137.He contended that
in light of his personal characteristiaad in response to the interrogation tactics useshstga
him, he was unable to resist allowing for the possibility thatdwdd haveaccidentally touched
K.M. in an inappropriate placdd. at 147.

The trial judge denied the motion. Noting tRaEmpos was 60 years okhesaid
"Being that age myself, | don't see this as impairment. $a'1 see that as a characteristic that
is a detriment to him.'6 RT, Dkt. No. 156, at 1531. The trial judge also noted tGaimpos had
"been in the workforce for 17 years," and had "raiseel ¢iildren.”1d. In light of this, she
appeared teonclude that Campagas notsounsophisticateds to warrant a change in the way
she would normallynalyzean interrogation"So in looking at the characteristics of the accused
himself, | don't thinkthat there is anything of detriment thathat could overcome his will
looking at only that factor or those set of factors separatédly.dt 153132.

The trial judge then turned the details of the interrogation itself. She concluithed
the offices’ repeated insistence that the district attorney would baalty unless Campos told
“the truth" was not problematic, because Campos never indicatéuy thue interrogation, that
his statements were motivated by a desire to avoid upsetting thet diorney. Id. at 153334.
Nor, the trial judge reasoned, it improper for police officerg use "loud, aggressive,
accusatory"” interrogation tacticsld. at 1534.

The jury convicted Campos ofie count of committing a lewd or lascivious act on a
child under fourteen, in violation of Cal. Penal Code § 288(a), and one @iuigdemeanor
battery, in violation of Cal. Penal Code § 242, adeswxluded offense of one of the sexual
battery charges3 CT, Dkt. No. 146, at 57687. The jury acquittedhim of all other counts and

lesserincluded offensesld.



The Sixth District Court of AppealpheldCampostonvictions in a 2 decision.On the
admissibility ofCampos' statementfie majoritybegan by recitinghe correct standard
namely, that @uspect's statement is involuntary if, considering the totalitlyeofircumstances
(including his personal characteristics dhed details of thenterrogation) his will was
overborne.Cal. Ct. App. Opinion, Dkt. No. 4, at 1112. Then the majorityeached the

following conclusion about Campos' personal characteristics:

Regarding defendant, at 60 years old he was neither so old nor so
young as to make him particularly susceptible to coercion. There
was also no evidence defendant suffered from any mental or
physical disability that might make him more susceptible to
coercive influence. Defendant's level of sophistication is
inconclusive because while he had no prior history with police, he
raised five children and was a member of the workforce for a
number of years. Finally, we agree with the trial court that
defendant did not appear fearful during the interrogation and his

emotional state seemed stable. Thus, the defendant's
characteristics do not support a finding that his admission was
involuntary.

Id.at 12.

The majority then opined that "[t]he details of the interrogatisn db not support the
defendant's argumentlt. The majoritynoted that the detectives' deceptive tactics weighed
against a finding of voluntariness but did not preclsigeha finding. Id. at 13. The majority
described the officers as merely "urging defendant to tell tkig ‘trmnd merely telling him that
the district attorney would not like it "if" the defendant lidd. at 14, 13."In sum," the majority
concluded;the People have shown by a preponderance of the evidence that the defendant'
statements regarding the possibility of accidental contact vadwetarily made."ld. at 14.

The dissenting justice concluded that Campos' statements wernanitargl Cal. Ct.

App. Opinion, Dkt. No. 14, at 12 (Marquez, J., dissentingje primarilytook issue with two
aspects of the majority's analysis. Firstekpressed concern that the majority heypiesated
"the defendant's characteristics from the external datéihe interrogation anddhactics used
by the police,"” rather than considering all the circumstanceshaged. at 1. Second, he

disputed the majority’'s assertion that the offiterdmerely urged Campos to tell the truth:



"having dictated 'the truth' to him, they made it abundantly cleathtbgtwould reject any
statement inconsistent with it,” and they "coupled their deisavith implicit threats of harsher
consequences" if Campos did not make a statement consistenheitfake evidenceld. at 9.
The dissenting justice also concluded that the trial courtis mradmitting Campos' statements
was not harmless

Campos also claimed on appeal that his defense lawyer at taaomatitutionally
ineffective for failing to object when th@rosecutor, during closing argument, mentioned that
Campos terminated the interrogation and requested a lawyemeihber of the thrgedge
panel accepted that claim.

The California Supreme Court summarily den@aimpospetition for review. DktNo.
17-6.

Campos raises two claims in his federal habeas petition, whigiatties agree is
governed by the AnfTerrorism and Effective Death Penalty Act of 1996 (AEDPH)s
primary argument ithat the state courts unreasonably determinechteatatements were
admissible. Petition, Dkt. No. 1, at-37. His secondary argumenttizat the state courts
unreasonablyejected hisneffective assistanadaim. Id. at 3744.

V. STANDARD OF REVIEW

Because the California Supreme Court summarityetereview, the Court reviews the
California Court of Appeal's decision, which is "the last reagoopinion™ adjudicating Campos'
claims. Kernan v. Hinojosal36 S. Ct. 1603, 1605 (2016) (quotivilgt v. Nunnemakeb01
U.S. 797, 803 (1991)).

AEDPA pregribes a "highly deferential standard for evaluating statet rulings," one
that embodies a "presumption that state courts know and followwhe Woodford v. Visciotfi
537 U.S. 19, 24 (2002) (quotikgndh v. Murphy 521 U.S. 320, 333 n.7 (1997 Under
AEDPA, afederal court may grantl@abeagpetition only if the state court's adjudicationtioé
claim "resulted in a decision that was contrary to, or involvedraeasonable application of,

clearly established Federal law, as determined by tpeee Court of the United States," or



"resulted in a decision that was based on an unreasonable determaidhie facts in light of
the evidence presented in the State court proceeding." 28 U.S.C. §8)2P54d(2).

A state couradjudicationis "contrary to" clearly established federal law within the
meaning of AEDPA if "the state court arrives at a conclusion ofgptisithat reached by [the
Supreme] Court on a question of law or if the state caoitdes a case differently than [the
Supreme] ©urt has on a set of materially indistinguishable facWilliams v. Tayloy529 U.S.
362,413 (200Q)see also, e.gLafler v. Cooper132 S. Ct. 1376, 1390 (201@}ate court
decisions are "contrary to" Supreme Court law if they applynib@rect standard to a
constitutional claim) "An unreasonableapplication of federal law is different from acorrect
application of federal law.'Williams, 529 U.Sat 410 A state court's application of federal law
is not unreasonable within the meaning of 2254(d)(1) "so long asifakechjurists could
disagree' on the correctness of the state court's decistamrington v. Richter562 U.S. 86,
101 (2011) (quotingyarborough v. Alvaradp541 U.S. 652, 664 (2004))n otherwords, the
habeas petitionemfiust show that the state court's ruling on the claim bewsepted in federal
court was so lacking in justification that there was an errdrumelerstood and comehended in
existing law beyond any possibility for fairminded disagreemelat.at 103. That standard js
by design,'difficult to meet."” Id.

A state court'$actual determinatiors entitled to deference under section 2254(d)(2)
"unless objectively unreasonable in light of the evidence presentkd statecourt proceeding.”
Miller-El v. Cockrel] 537 U.S. 322, 340 (2003}t is not sufficient that "the federal habeas court
would have reached a different conclusion in the first instarBert v. Titlow, 134 S. Ct. 10, 15
(2013)(quotingWood v. Allen558 U.S. 290, 301 (201)0)Ratherpefore concluding a state
court decision rests on an unreasonable factual determinatiun ttie meaning of section
2254(d)(2), the habeas cotimust be '‘conviced that an appellate panel, applying the normal
standards of appellate review, could not reasonably concludééhtading is supported by the
record’ before the state courtdurles v. Ryan752 F.3d 768, 778 (9th Cir.) (quotii@ylor v.
Maddox 366 F.3d 992, 1000 (9th Cir. 2004¢ert. denied135 S. Ct. 710 (2014 )Section

10



2254(d)(2) applies taoiritrinsic review of a state court's processes, or sgdnatiwhere petitioner
challenges the state court's findings lobsetirely on the state recordKesser v. Cambrad65
F.3d 351, 358 n.1 (9th Cir. 2006) (en bafgr)otingTaylor, 366 F.3d at 999000) Likethe
"unreasonable applicatiostandard under 2254(d)(1yhich is assuredly "difficult to meet,"
Richter, 562U.S. at 103, the 2254(d)(23tandard for finding that a state court made an
unreasonable determination of the facts is 'daunting,’ alhdésatisfied in relatively few
cases.™Jones v. HarringtonNo. 1356360, Slip Op. at 12 (9th Cir. July 22, B)Iquoting
Taylor, 366 F.3d at 1000 However, a state court decisiorayreston an unreasonable factual
determination within the meaning of 2254(d)(2) where the state ‘t@aimly misapprehed|s]
or misstate[sihe record in making their findings,@n. .the misapprehension goes to a material
factual issue that is n&ral to the petitioner's claim.Taylor, 366 F.3d at 1001And in the
unusual case where the petitioner shows the state court's rejectisrcohkiitutional claim
rested on an ueasonable factual determination under 2254(0)(@) habeas couproceeds to
reviewthe claim de novoSee, e.gWiggins v. Smith639 U.S. 510, 531 (2003 harp v.
Rohling 793 F.3d 1216, 1228 (10th Cir. 2015) (citBgrd v. Workman645 F.3d 1159, 1172
(10th Cir. 2011)).

V. DISCUSSION

A.

With respect to the admissibility of his statements to the pdiampogprimarily argues
that the petition should be granted under section 2254(d)(1) beca&gtthBistrictCourt of
Appealmajority opinion wagontrary toor an unreasonable application of clearly established
Supreme Court precedertampos is correct to a pothe majority's legal analystontains
various analytical flawsButthe flaws in the majority's opinion do nat light of AEDPA's
highly deferential standard, warrant habeas relief under sectiond2B4(

For example, although the majority intoned the correct "totafitiie@ circumstances"
standard for assessing the voluntarinessasfiposstatementas the dissenting justice observed,

it appeasthe majority disassociated Campos' personal characteristingiie circumstances of
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the interrogation.Cal. Ct. App. Opinion, Dkt. 1-4, at 1 (Marquez, J., dissenting)he majority
first turned to Campos' chateristicsdeciding that Campos wasn't particularly unsophisticated
Cal. Ct. App. Opinion, Dkt. No. }4, at 12 (maj. op.)And then itturned to an analysis of the
circumstances of the interrogation, seeryirgpnductingthat analysisn a vacuumwithout
regardto Campos' characteristickl. at 1314. TheCourt of Appealmajority @s well as the
trial judge seemed to assume that unless Canigdbbelow some thresholével of
sophisticatior(that is, unless Campos was really, really unsophtstigahis characteristicseed
notbe consideredt all when assessing whether the officers conducted the interrogaton i
manner thatould give rise to an involuntary statemeW¢hat's more, thenajority appeared to
analyzethevariouscircumstances of the interrogatiomisolation to determine if any ongspect
of the interrogatin independentlyvas categoricallprohibitedor capable in and of itself of
producing an involuntary confession

If that's what the majority was doing, it would be contrary to cleathblished Supreme
Court case law Rather than inquiring whether Campos fell below soamelomthreshold level
of sophisticationor whether any of the individual tactiemployedwasproblematic in isolation
the majority sbuld have simply inquired whether the will of a person like Camypmsdd have
been overborne bihe combination othe particulatactics used by the officers, such that he
would have been compelled to make the statesranbut accidental touching thhey wanted
him to make."The due process test takes into consideration ‘the totakty thie surrounding
circumstances-boththe characteristics of the accusetlthe details of the interrogation.”
Dickersonv. United Statess30 U.S. 429, 434 (2000)nphases added) (quotisghneckloth v
Bustamonte412 U.S. 218, 223 (1973)). For that reason, “[c]ourts must ‘weigh, raginer th
simply list,' the relevant circumstances, and weigh them notialtktract but ‘against the power
of resistance of the pens@onfessing."United States v. Prestpi51 F.3d 1008, 1017 (9th Cir.
2014) (en banc) (quotingoody v. Ryan649 F.3d 986, 115-16 (9th Cir. 2011) (en banc)
However, notwithstanding this possible flaw in the majority's apbrabhe majority recitedthe

correct standard, both at the beginning and the end of its voluntanalysis. And when a
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state court ruling is ambiguousthis way a federal court is to presume that the state court
applied the correct standar8ee, e.g.Visciotti, 537 U.Sat24 (2002) federal courts must
presumeéthat state courts know and follow the lawAccordingly, the majority's legal analysis
in this regard wagot "contrary td clearly established Supreme Court law within the meaning of
AEDPA.

A secord and related probleflies in the majority’'s conclusion that the manner in which
the officers conducted the interrogation was not unduly coercive. d¢hinggthis conclusion,
the majorityneglected twecognize thafar less coercion is needédl extractan involuntary
statement othis type. In most cases, when a suspect alleges that the police coesteg¢draent
out of him, the statement is a true "confessidBy'contrast, in this casalthough the statememnt
wereincriminating,Campos neveactualy confessed tthe crime Rather, hattempted to
reconcile in response to thefficers'demands that he do dbgallegedly irrefutabléscientific”
evidence that he touched K.Mgsnitalswith his insistence that he did not molest.hikrseems
obvious—and counsel for theespondentlid not dispute this point #ie habeas hearingthat
far less coercion is needed before a suspiicstart feelingcompelled to make a statement of
thistype. And goersonof limited sophistication, such as Campogasticularlysusceptible to
this type of coercionlt's one thing for officers to tell a suspect, "your buddy says you.did i
Even someone like Campos woulohcludehe has multiple options for how to resyl to that
question, such as "he's lying," or "you're lying." disteanother thing to insist to someone like
Campos, after conducting fakiagerprint andDNA tess, that science has irrefutably proven
something he is denyingn that scenario, it'so surprise that someone like Campos wpurd
response to the officers' insistence that he must at leastfalidle possibility of an accident,
conclude he has no choice but to do Bat again, as problematic as the majority's analysis may
have beemn this point, it does not warrant habeas relief under section 22B4(@¢écauséhe
Supreme Court hasot hadan opportunity to hold that far less coercion is required to exdrac
involuntary statement of this type (as opposed to a full confedsmn)a suspect like Campos,

the majority's failure to consider the isshere cannot be deemed contrary to, or an unreasonable
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application of, Supreme Court case law.
B.

Alternatively, Campos argues that the majoritytsnate conclusiothat Campos'
statements were voluntary was unreasonabldetermination under the facts of this case
Petition, Dkt. No. 1, at 20Although Campos does not explicitly invokection2254(d)(2), his
challengeo the state court\®luntariness determinatios progerly construeds seeking habeas
relief undersection2254(d)(2)as well asection2254(d)(1) See Sharpr/93 F.3cat1226. As
previously notedwherestate courtSplainly misapprehed or misstatéhe record in making their
findings, and . .the misapprehension goes to a material factual issue ttextial to the
petitioner's claim,that may render the state court's resulting factual findijgctively
unreasonable within the meaning of section 2254 (d){2ylor, 366 F.3d at 1001For example,
in Sharp v. Rohlingthe Tenth Circuit granted habeas relief under section 2254&8)é2)
concluding that thetate court's determination that the petitioner's confessionolastary was
based in large part on the unreasonable finding tlkegbdhice officer interrogating her had made
no promises of leniency. 793 F.3d at 1870 The state courtsadfound that the petitioner
"was not operating under any promises" of leniency, because, accordiegstatéhcourts, the
interrogating officef'simply urged Ms. Sharp to be truthful or made a promise conditioned on
Ms. Sharp not inculpating herselflt. at 1230. But thaGharpheld, was hot a plausible
reading of the interview Id. Sharpexplained that, after the petitionenplicated herself in the
crime, she asked the officer "if she was going to jail," to which thieeaffresponded with an
unequivocal, 'no," which he repeated . .. nine more tinds.The only reasonable reading of
the interview,Sharpconcluded, was that thefmier had made a promise to the petitioner that she
would be treated lenientigven though she had just inculpated hers&tficordingly, Sharpheld,
the state court's voluntariness determination restethabjectivelyunreasonable finding of
fact. Id. Sharpthereforeproceeded to evaluate de novo whether the petitioner's confession aft
the detective's promise of leniency was voluntaoncluding that it was notd. at 1233.

Even more recent|ythe Ninth Circuit held that the state courts made an unmehko
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factual determination under section 2254 (dW®enthey concluded a suspect's clear statement
during an interrogatigri'l don't want to talk no more," was not an unambiguous invocation of
the right to remain silentJones No. 1356360, Slip. Op. at 4, 13, 23n other words tiwas
objectively unreasonabler the state court® mischaracterize thatlearstatemenas
ambiguous.See idat 13, 23.

In this case, th€ourt of Appealmajority amadesimilar, and similarly egregious, factual
errorin its findings aboutvhat happened during the interrogati@pecifically, the majority
mischaracterized what the officers were doing when theyeédftssaccept Campos' denials that
he toucled K.M.'sgenitals In determining that the police officers had not made improper
promises of leniency, thmajority noted that "mere exhortations by interrogators to tell the truth
are permissible,” and theoncludedhat the officersrefusal to accepfampos’ denials, and
their insistence that he provide a statement consistémtivg fake DNAand fingerprint
evidence, "are more properly characterized as urging defendafittteettruth."Cal. Ct. App.

Op., Dkt. 174, at 13, 14 .Although it's techitally true that the officers made no direct promise
of leniency the majority'sdeterminatiorthat the officers were merely "urging defendant to tell
the truth” wasan objectively unreasonable characterization of whabfficers did in the
interrogation The officers did natnerely urge Campos to tell the truth. éjhinsisted, loudly

and repeatedly, and in rapiide fashion, that he must give a statement consistent withfétkesr
DNA and fingerprintevidence which theyinsistedwas"the truth” 3 CT, Dkt. No. 145, at 506.
Indeedas discussed more fully in Sectionthe officers were quite explicit that Campos needed
to give an explanation consistent with their "results": raigrtd the fake evidence, Perez told
Campos: "If you tell me somatig, and this says something else, it's going to look very bad for
you or that, that you lied to meld. at 499. Whenever Campa®fused tallow for the

possibility of accidental touching, they refused to accept his resppms¢old him that the

district attorney would be unhappy with him if he continued to give aowtdacontrary to their
supposedly incontrovertibkecientificevidence.

In a similar mischaracterization of the same facts, the mapeggribed the officers as
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telling Camposhat it would look bad for himif'his statements were inconsistent with the
supposed DNA evidenceCal. Ct. App. Op., Dkt. 1-4, at 13 (emphasis added)he majority's
use of the word "if" suggests that the officers were impliedly cangatiat Campoglenials
might not be contrary to the scientific eviden&ut in actuality, the officers repeatedly
telegraphed t€ampoghatit was going to look bad for hilmecauséis statements were
indisputablyinconsistent with the supposédgerprint andDNA evidence Indeedthe officers
insisted that the only way it woultbt "look bad for him"wasif he changechis statemeistto
acknowledge the possibility of an accidental toucHing.

Insisting a suspect will be in troubhath the prosecutannlesshe makea statement
consistent with fakscientificevidencewhich the officers repeatedly characterize as the
objective "truth,"is vastly and categoricallgiifferent from merely urging a suspect to tell the
truthin a vacuum The majority's determination thtene officers were merely urging Campos to
tell the truthis "not a plausible reading of the interviéwSharp793 F.3d at 1230. thus
reflects a plain misapprehensionmisstatemenaf the record.Taylor, 366 F.3d at 1000And
this flaweddetermimmtion"goes to a material factual issue that is central to" Campogrduess
claim. The state court's decision therefore rests on an "objectivelgsomable" factual
determination within the meaning of section 2254(d){4jller-El, 537 U.S.at340.

C.

2 At another point in its opinion, hmajority stated that the record was not clear on whether the
officers or Campos introduced the possibility that Campos had accigiedntathed K.M.'s
genitals. It's difficult to understand how the majority could heaid that, because the transcript
makes it clear that the officers introduced the concept and invaathGs to buy into it3 CT,

Dkt. No. 145, at 505. Evewgounsel foithe respondent conceded thlisueat oral argumentAt
yet another point in its opinion, the majority waved awayfélcethat Campos was handcuffed
during the interrogation, citing testimony from Offid@eLorenzahat this was his department's
standard practice, and noting that Campos did not complain of discoi@&drtCt. App.

Opinion, Dkt. 174, at 2, 13 It's dfficult to understand how the majority could believe that the
coercive influence of the handcuffs on Campos was somehow dimathsimply becaushe
officers handcuffed other people too (especially since Campos had rpeeeaced anything
like this bdore). Although these misstatements are not as egregowes central to Campos'
due process clainas the majority's factual misstatement that the offisenremerely "urgng
defendant to tell the truth,"” they further reflect the majorityischaraatrizationof the record of
the interrogation in this case.
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Because the state courts' conclusion that Campos' statement waaryalastbased on
anobjectivelyunreasonable determination of the facts, the Court must prozeedlyze
Campos' due process claim de no@ee Wigginss39 U.S. 510, 531 (200Fharp 793 F.3d at
1228.

As previously noted, the due process voluntariness test "takesomsideration ‘the
totality of allthe surrounding circumstaneedoth the characteristics of the accused and the
details of the interrogation.'Dickerson 530 U.S. at 434 (quotingchneckloth412 U.S. at 226).
"The determination ‘depend[s] upon a weighing of the circumstancesssiupe against the
power of resistance of the person confessingl."(quotingStein v. New York46 U.S. 156, 185
(1953)). It ™is not limited to instances in which the claim is that thicpaonduct was
inherently coercive,' but 'applies equally when the interrogagicmiques were improper only
because, in the particular circumstances of the case, thessmm is unlikelyd have been the
product of a free and rational will.Preston 751 F.3d at 1016 (quotindiller v. Fenton 474
U.S. 104, 110 (1985)).

Campos' statements weret voluntary largely for the reasons articulated by the
dissenting justice in the Court of AppedCampos was not sophisticated according to any
relevant definition of that terrth.Cal. Ct. App. Opinion, Dkt. No. 4, at 10 (Marquez, J.,
dissenting). Campogtfewup in Mexico, where he left school in the third grade. He spadke lit
English, and he had worked as a farm laborer and a todkifer for most of his life."ld.
Campos "had no crimal record, he had never beeresated, and he had no experiencthwi
police interrogations.'ld. His responses during the interrogation made clear he had no
familiarity with the evidentiary matters the officer discussetth\Wwim. Nor, contrary to the
apparent view of the trial judge and the Court of Appeal majostiy,necessary to conclude that
a suspect has some actual disability (say, a learning digab#itore considering how the
suspect's characteristics interacted with the circumstari¢be interrogationEither way,
Campospersonal characteristics "o@ him highly susceptible to the officers' aggressive

tactics." Id. at 10.
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To be sure, officers are not barred from uglegeption But the law provides that the
use of deceptive tactics cuts against voluntarin8e, e.gFrazier v. Cupp394 U.S. 731, 739
(1969);Preston 751 F.3d at 1026)rtiz v. Uribe 671 F.3d 863, 869 (9th Cir. 2011And the
officers’ deception must be considered in light of all the circumstincluding the nature of
the deception itself. After allhere ardaifferent kinds of deceptiontelling a suspect that his
buddy ratted him out is one thingnelaborate ruse involvinfabricatedscientific evidence is
quite another, particularly when the officers rely so heavily ahriise while interrogating a
suspect who was so unsophisticated.

Moreover the interviewitself was chaotic and confusing, with the officers frequently
talking over Campos and each oth&wery timeCampodried to deny that he had touched the
victim's genitalgor touched hethereother than accidentallythe officersaggressively rejected
his statement@ften refusing to let him finish his sentencasyl told him thie testsconclusively
provedotherwise At one point, DeLorenzo interrupt€@hmpos' explanation that maybe he had
at most accidentallgouched the girl'sorsoand not her genitalsy shouting’No, no, no, no, no,
no," while leaning forward andiagging his fingemches fromCampos' face3 CT, Dkt. No. 14
6, at 519° When Camposagaintried todenythat he touched her, DeLorenzaned forward
further toshut him up, told him t6Calm down" in Spanistgnd agairsaid”"No, no, no."Id. It
was clearfrom this and many other interactions tBel orenzo and Perez would accept nothing
other than a statement that Campos had touched the victim's ganiéast accidentallyAs
Justice Marqueexplained the policewere "unrelenting” intheir insistenceéhat Campos accede
to their version of the trutfia version that was, of course, predicated on'lies the fake
forensic evidenge and indeedvere activelyhostile toany attempts by Campos to give
explanations inconsistent with their supposed "resuftsl. Ct. App. Opinion, Dkt. No. 4, at
9 (Marquez, J., dissenting).

And their hostilitycame with the clear implicatiothat Campos risked harsh

%In fact, though the written transcript suggests Delorenzo repéetadord "no" only six times
at this point, the video reflects it was easily more than a dozes,timrapiefire succession.
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consequences if he did ratcede to their version of the facts: they repeatedly told him the
district attorney wouldn't like it if he didn't tell thesomething consistent with their DNA and
fingerprint evidence While those invocations d@he district attorney weneot per se
impermissibleit does not follow thathey are irrelevant The officers' messagbat Campos
would be treated more harshly if he did adtnit to accidental touchingombinedwith all the
other circumstanceweighsheavilyagainstfinding Campos' confused responses to the
interrogators were voluntafyy See e.g, Ortiz, 671 F.3d at 869

For all these reasons, it should be no surprise that someone like Campos
eventuallyfeel compelled to allow for the possibility of an accidental touchingspanse to the
officers' vehement, often shouted, and frequently repeateaftations to give a statement
consistent with his fingerprints and DNA being on the child's genpalsicularly when he was
in close physical proximity to that child on a regular baBisleed,under similar circumstances,
even a person of greater sophistication and psychological fortihateGamposouldwell have
felt compelled to allow for the podiiity that "maybe” he could have accidentally touched the
victim in some way.As for Campos himself, it is clear that Istatement# this caseare
inherently unreliable and wenevoluntaryunder the totality of the circumstance®eePreston

751 F.3d at 1016

* It alsobearsnoting that the officers used interrogation methods apparently influendae by
"Reid technique."4 RT, Dkt. No. 154, at 1014; 3 RT, Dkt. No. 13, at 6. ThdReidtechnique
"is designed to get suspects to incriminate themselves byasiegethe anxiety associated with
denial and minimizing the perceived consequences of confessianl'MSKassinOn the
Psyhology of Confessions: Does Innocence Put Innocents at BGsB?Am. Psychologist 215,
219 (April 2005). The scientific commuyiis coming to realize that the Reid technique has a
strong tendency to elicit false confessions as well as true @ees.e.gMelissa B. Russano et
al., Investigating True and False Confessions within a Novel Experimental Paratigén
PsychologicaBcience 481 (20053¢ee alsdsaul M. Kassin et alRolice-Induced Confessions:
Risk Factors and Recommendatip84:3 Law & Hum. Behavior 3 (2010); Welsh S. White,
False Confessions and the Constitution: Safeguards Against Untrustworthy Confe38ions
Harv. C.R:C.L. L. Rev. 105, 119 (1997). Other countries, including Canada and the United
Kingdom, have phased out the use of the Reid technique in favor of intenogeethods that
psychologists believe are less likely to result in false confeserangeliable statementSee
Douglas StarrThe InterviewThe New Yorker, Dec. 9, 2013, at-48.
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Admitting a defendansinvoluntarystatemenin violation of the Fifth and Fourteenth
Amendmentss subject to harmlessrror analysis-that is, if the erroneous admission of his
statements was nevertheless harmigesdefendaris not entitled to relief See Arizona v.
Fulminante 499 U.S. 279, 310 (1991Because the Court of Appeal majority determined that
Campos' statements were admissiibldid notanalyzewhether admitting Campos' statements
was harmlessThis Court thereforemust analyze harmlessness in the first instanc®termine
whetherCampos is entitled to reliébr the violation of his due process rightgaylor, 366 F.3d
at 1016;see alsdavis v. Ayalal35 S. Ct. 2187, 2199 (2015).

Federal courts applgrech v. Aborahmson507 U.S. 619 (1993)n collateral review to
determine whether trial erroif this sort waarmless.See Davis135 S. Ct. at 219@iting
Brecht 507 U.S. at 637)To be entitled to relielCampoanust show there is "more than a
'rea®nable possibility’ that the error was harmfulld: at 2198 (quotinddrecht 507 U.S. at
637). UnderBrecht "relief is proper onlyf the federalcourt has 'grave doubt about whether a
trial error of federal law had substantial and injurious effeatftuence in determining the jury's
verdict." Id. at219798 (quotingO'Neal v. McAninch513 U.S. 432, 436 (1995)).

It's highly likely that the erroneous admission of Campos' statements had a sabstanti
and injurious effect in determining the jury's verdilt. As Justice Marquez notetthe
evidence against Campos watherwiseweak, and in fact,without Campos' statement, the only
evidence against him consisted of K.M.'s uncorroborated statemdnts, were inconsistent
and contradicted by other evidence." Cal. Ct. App. Opinion, D&kt1¥%4, at12 (Marquez, J.,
dissenting).The jury "clearly discredited some of her statementsleanonstrated by the
acquittals on six of the seven charged counit$.'at 13. Moreover, as Justice Marquez
observed, "the prosecutor in his cresamination and closing argument relied heavily on
Campos' interrogationi-ocusing on snippets of the@nrogation taken out of context from a
poorly translated, misleading transcript, the prosecutor contendedlthissions of accidental
touching proved that Campos sexually molested K.M." And "it appears the jury attached

some significance to the arrogation because they requedeatd receivedp copy of the
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transcript as well as the video at the start of deliberatidds.16 RT, Dkt. No. 169, at 430304.

In her interview with Detective Vidal on December 23, 2010, K.sinted that Campos'
hand"went inside" her vagina, and that he also touched her on her" 'dndtthat he did this to
her "[e]very time," she went to Campos Daycare, "just every titfgdyven when [she] was in
the car."3 CT, Dkt. No. 145, at 462, 463K.M. thendescribedo Detective Vidakwo different
occasions on which she said Campos had touched her inappropriatelin biscear, when she
was "looking in his trunk," and oncthe day before the interview the living room at the day
care. |d. at 464, 470. As to thlatter, K.M. claimeahe had been playing with her friends when
Campos "touched it,” thétvo other children saw Campos touch genitals and that one of
them "started laughing.” K.M. explained that the other child haghledbecauséshe thought it
was funny."ld. K.M. claimed thabn this occasio@amposhadput his "whole hand" inside of
her "weewee hole."ld. at 472, 471.K.M. also explained that he had taken her pants off "to
show [her] legs" before molesting her in therigiroom. Id. at 477.

K.M. alsoclaimed she had reported the incident to Campos' wife, Celia,diuC#tia did
not believe her and walked awalg. at 47374. K.M. also claimed that Celia had not seen the
incident in the living room, because Celiasna a different job at the time: "She works
somewhere else . . . she has two workid."at 467. Theunrefutedevidence at trialvas that
Celia did not have a second job.

As to the incident in the cakK.M. first claimedin the December 2010 interviewtv
Detective Vidalthatshe was wearing pantgen it happenedndthat Campos had "just stuffed
his hand in theré But thenshe said he took her pants off the "[s]Jame way [as] in the living
room." Id. at 477, 478 And although K.M. claimed that it happened "all the time," she could
not recall any other incidentsd. at 478.

At the preliminary hearinggt which timeshe was six years ol#,M. again statethat
two other children were present in the living room when Campos molbstethat one ahem
C.C.,saw Campos touch her, and tRa€.laughed.1 CT, Dkt. No. 141, at 5, 45 K.M. also

testified athe preliminary hearinthat Campo$adput his entire hand inside her vagina, that
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"all the fingers went in there.ld. at 48.

By the time she testified at tridd, M. wassevenyears old 8 RT, Dkt. No. 158, at2118.
As to the incidenin the daycareon December 22, K.M. claimet trial thatshe had not been
playing with friends, but rather was "on a sleeping lmgh a sleeping bag on the floor of the
living roomat nap timeavhen Campos touched hdd. at 212223. And wherthe prosecutor
asked whether Campos "put firsger inside of your weavee" in the living roomK.M.
answered, "No, | don't think sold. at 2129.K.M. also testified that Campos hamithed her
"inside" her clothesvhen she was in the back of the cht. at 2131. K.Mfurthertestified on
direct examination that Campos touched her, "like, almost @agry and that "Maybe, like, one
day he didit." 1d. at 2133, 2132. On cross examinatibayever K.M. testified instead that it
was "not every time," and that "Sometimes he did not dddt. 4t 2142.K.M. also claimed that
although Campos "did it other times too," she couldn't remembersorilde another incident
other than the incident in the living room and the incident in theldaat 2157.

K.M. also stated on direct th@ampogdid not touch her "around the [other] kids," and
that the other children "did not sedd. at 2133.0n aoss, when K.M. was reminded that she
had previouslyeported that the other children were present during the inciaéme iliving
room, K.M.thenclaimed the other children wepeesentbut sleeping, which was why they
didn't see.ld. at 215859. Asto the incident in the car, K.M. testified that she was in the back of
the carwhen it occurregthat the car was stopped and that she was looking at Christmas light
and that although she had been in the child safety chair, she had "unbucHledt arthe chair
next to it when Campos touched hédl. at2131, 2153.K.M. did not recall telling Detective
Vidal thatCampos had put his whole hand inside her vagina, oskfgahad told Celia and that
Celia did not believe heid. at 215556, 2157.K.M. also did not recall telling Detective Vidal
that the other children had seen and laughédat 2156. K.M. did not say that Campos had
removed her pantsShesaidthat on both occasions sti®ught shevas in fact wearing a skirt.
Id.at 2127, 2131.

Otherevidenceat trial cast significant doubt olk.M's claims. For exampleK.M.'s
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initial claim to Detective Vidal, also repeated at the preliminary hgathat another child, her
friend C.C., had seen Campos touchdtdhe day carand had laughedvas contradicted by
C.C., who testified that she had never seen Campos "do anythihtpbd&il. or anyone else at
the day care. 1RT, Dkt. No. 163, at 3346, 3345Moreover, C.C.'s mother, Jonella Neaman
testified that C.C. had earligr 2010repoted thather ownfather was molesting hat night 1d.
at 333132. Neaman testified thahehad informedK.M.'s mother about C.C.'s molestation
while both girls, K.M. and C.C., played nearlg. at 3312.K.M.'s mother herself apparently
was unsure whether K.M. was tallj the truthand wondered iK.M fabricated the story in
response to learning about C.C.'s own molestatiorat 3364. In additiorK.M.'s claimto
Detective Vidal which K.M. repeatedt the preliminary hearinghatCampos had put his
"whole hand'insideher on December 22, 20@ascontroverted by thenedical exam
conducted the next dawhich showed K.M. had an intact hymen, and had no obvious trauma to
her genitals. Cal. Ct. App Opinion, Dkt. No. 174, at 14 n. AMarquez, J., dissenting)2 RT,
Dkt. No. 163, at 341316. And K.M.'s testimony at trial that Campos had molested her while
she was in a sleeping bag was contradicted by evidence that tbardadid not have sleieg
bags and indeed that sleeping bags were prohibited by state lgzeaginrement$or day care
centers 11 RT, Dkt. No. 161, at 3066see alsdl2 RT, Dkt. No. 163, at 3446

These inconsistencies and contradictions, of course, do not provgatigios dichot

® At trial, the prosecutioalsocalled Mary Ritter, a physician's assistant who participatedd
medical examination of K.Mpromptly after K.M. first mde her allegations. Incredibly, Ritter
at firsttestified that the examination results were "consistenti aigexual assault, even though
the exam results wet@ormal' 11 RT, Dkt. No. 161, at 3040.However,Ritterimmediately
explained that the rean she believed the results were "consistent” wibssiblesexual assault
was that "the vast majority of children that we see, even when times describing painful
sexual contact, have normal exams." Cal. Ct. App. Opinion, Dkt1 R4, at 7;see &s011 RT,
Dkt. No. 161, at304Q Ritter later clarified that by "consistent” with a sexusdault, she meant
that it was merely "possible.” 11 RT, Dkt. No-16at 3049.In other wordsRitter's actual
testimonywasthat themedical examinatiowasentirelyinconclusive- it made it neither more
likely nor less likelythat K.M. could have been touched inappropriatdligus, dthough the
respondentepidly suggest that Ritter's testimongorroborated.M.'s accountthat suggestion
does not pass the straight face te&td as previously noted, theedicalexanis finding that

K.M. had an intact hymewas certainly inconsistent with K.M.'s asserstimt Campos had put
his "whole hand," with "all the fingers," inside her vagina.
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molest K.M. Although children are moseiggestiblend mordikely to fabricate stories
entirely, they are also more likely (even when their basic stongti a fabrication) to embellish
or misremember things, or to make inconsistent statem&hts question here is not whether
K.M.'s allegations were false; it is whether the jury would haedited her allegations absent
the statements from the interrogation. Annslalreadyclear thgurorshad serious concerns
about the accuracy of significant portgwf K.M.'s testimony, given that they acquitt€dmpos
of the charges of sexual penetration, and indeedostof the chargeand lesseincluded
offenses Cal. Ct.App. Opinion, Dkt. No. 14, at 18 (Marquez, J., dissenting)

In this case, as in otheituations where it is necessary to assess the harmladrtog
“[t]he likely damage" of thémproperadmission of Campos' statements is perhaps "best
understood Y taking the word of the prosecutor,” who relied heasityfCampos' admissions not
only in crossexamination buélsoin his closing argumentKyles v. Whitley514 U.S. 419, 444
(1995) As Justice Marquez notetlhe prosecutor confronted Campos withseparate excerpts
from the transcript, which the prosecutor displayed on an ovepregettor for the parties and
jurors to observe." Cal. Ct. App. Opinion, Dkt. No-4,7at 18 (Marquez, J., dissentingyot
only did the prosecutor "repeatedly préssampos to admit he had made the statements in the
transcript,"id., he also "quoted many of Campos' statements out of context, takiagtage of
the poorly created transcript” and the confusion that reignece ividieo of the interrogationd.

at 2Q At closing argument,

the prosecutor quoted from several portions of the statement in
which Campos discussed accidentally touching K.M. The
prosecutor argued that "a truly innocent person,” even when
confronted with false evidence, would never admiac¢oidentally
touching the victim. "Any individual confronted with that kind of
evidence,if they did nothing, would maintain their innocence
always."

Id. Moreover "the prosecutor argued that Campos' demeanor showed he was gailigean
innocent persn wouldhave been outraged if they were falsely accused of molesting d' diild
The jury could conclud€ampos wa fact guilty, according to the prosecuttaecause he was

"insufficiently outraged'by the accusations of molestationthe video of the interrogatiorid.
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In sum, there were only twealpieces of evidence against Campos: K.Mllsgations
andCamposstatements to the officeréJnder these circumstances, ftighly likely that the
admission of his statemertiada substantial and injuriousfe€t on the jury's verdictDavis,
135 S. Ct. at 21998 (quotingO'Neal 513 U.S. at 436).

VI. CONCLUSION

The petitionfor a writ of habeas corpus grantedand Campos' convictias set aside.
The state must notifjne Courtwithin 90 daysif it intends to retry Camposndit must
commence retrial withia reasonable timi@ light of theexistingcircumstances

ITI1SSO ORDERED.

Dated:

VINCE CHHABRIA
United States Districiudge

® Because the Court is granting habeas relief on Campos' due priagesstaeed not consider
Campos' alternativimeffective assistanogaim.
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