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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

700 VALENCIA STREET LLC,
Case No. 15-cv-04931-JCS

Plaintiff, Related Case No. 15-cv-02286-JCS

V. ORDER GRANTING IN PART AND
DENYING IN PART MOTION FOR

FARINA FOCACCIA & CUCINA ENTRY OF JUDGMENT, DAMAGES,

ITALIANA, LLC, WRIT OF POSSESSION, ATTORNEYS’
FEES AND COSTS, AND OTHER
Defendant. RELIEF AND STAYING CLAIMS IN

RELATED CASE
Re: Dkt. No. 104

l. INTRODUCTION
Following a bench trial, the undersigned foundiavor of 700 Valencia Street LLC (“700

Valencia”) in this unlawful detainer action. eBently before the Court is 700 Valencia’s Motion
For Entry of Judgment, Damages, Writ of Possesdhttorneys’ Fees and 63, and Other Relief
(“Motion”). A hearing on the Motion was hetth Friday, August 11, 2017 at 9:30 a.m. The
parties have consented to fhasdiction of the undersignddnited States magistrate judge
pursuant to 28 U.S.C. § 636(c). For the reasteted below, the Motion is GRANTED in part
and DENIED in part.
I. BACKGROUND

In the Motion, 700 Valencia seekhe following relief: 1) emy of judgment and issuance
of a writ of possession; 2) monetary damages fofdinenarket rental valuef the property that is
the subject of this action (“the Preqy”) from April 30, 2015 to the datef this order, at a rate of
$395/day; 3) attorneys’ fees in the amooh$675,611.73; and 4) costs in the amount of
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$25,855.71.

Defendant Farina Focaccia@ucina Italian, LLC (“Farina”asks the Court to deny 700
Valencia’s requests for money damages andraye’ fees on equitable grounds, arguing that
when 700 Valencia takes possession of the Piypgdearina will forfeit the $2 million it spent to
build out a restaurant in the spaand 700 Valencia will be unjustly enriched. Even if the Court
awards damages, Farina argues thatmonthly rental rate uséal calculate the award should be
$8,400/month, that is, the amount set forth in the unlbadtainer complaint. Farina also argue
that the attorneys’ fees 700 Vatga seeks are excessive, both as to the rates charged and the
billed, and that 700 Valencia’s fee request stidnd denied in any event because it did not
properly meet and confer with Farina before gimg the instant motion. &ally, Farina objects to

certain specific costs requested by 700 Valencia.

[I. ANALYSIS

A.  Entry of Judgment and Issuance of Writ of Possession

700 Valencia ask the Court to enter judgmarthis action and issue a Writ of Possessior]
pursuant to Rule 70(d) of the Federal Rule€wil Procedure and California Code of Civil
Procedure sections 1174(a), 712.010 and 715.0k6.Court has already found that “700
Valencia is entitled to judgment its favor on its unlawful detain@ction.” Findings of Fact and
Conclusions of Law, Dkt. No. 97 at 11. Whilenay also be entitled @ Writ of Possession, the
Court finds that the request isepnature in light of the post-judgent motions Farina intends to
file.

Rule 70(d) provides that “[a]application by a party who abhs a judgment or order for
possession, the clerk must issue d wfrexecution or assistance.”o@rts in this district look to
California law to supply the spiéic requirements governing thesuance of a writ of possession.
See United Satesv. SF Green Clean, LLC, No. 14-CV-01905 JSW (@), 2014 WL 7638619, at
*2 (N.D. Cal. Nov. 12, 2014), report anecommendation adopted, No. C 14-01905 JSW, 2015
WL 237323 (N.D. Cal. Jan. 15, 2015), aff'd, 656 ppA 319 (9th Cir. 2016) (“Given that no

! This amount was adjusted in 700 Valencia’s Reply brief and therefore does not match exad
figure sought in the Motion for costs.
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federal statute applies, and from an examinatfasther federal rules atogous to Rule 70, this
Court looks to the sectiaof California law that provides for theturn of real property to creditors
via a writ of possession in order determineréguirements the government must meet to obtain
such a writ.”). The provisions of Californizw that govern the issuea of a writ of possession
are found at California Code of Civil &redure sections 712.010 and 715.010(a).

California Civil Procedure Code section 715.@1#tes that “[a] judgment for possession
of real property may be enforced by a writ of possession of real property issued pursuant to
Section 712.010.” Cal. Civ. Proc. Code 8§ 715.0108#8ction 712.010, in turn,ages that “[a]fter
entry of a judgment for possession or sale of ptgparwrit of possession @ale shall be issued
by the clerk of the court upon apg@ion of the judgment creditand shall be directed to the
levying officer in the county where the judgmentase enforced.” Cal. Civ. Proc. Code §
712.010. Section 715.010(b) sets forth the specific requirements for a writ of possession.

700 Valencia has supplied a proposed WriPo$session [Dkt. No. 104-8] that complies
with the requirements of Califoia law. Nonetheless, the Cohias found no authority suggesting
that it does not have the discoetito delay issuance of a writ pbssession pending resolution of
post-judgment motions that may have implicatitors700 Valencia’s right of possession. At ora
argument, 700 Valencia did not digae with the Court’'suggestion that a delay in issuance of a
writ of possession until after post-judgnt motions have been resolved is reasonable. Nor did
point to any authority suggesting theut does not have that authority.

Accordingly, the Court GRANT300 Valencia’s request for &y of judgment. The Court
will enter judgment in favor 700 Valencia in thelawful detainer action. The Court denies 700
Valencia’s request for a Writ of Possession waithprejudice to renewal of the request after
Farina’s post-judgment motions have been decided.

B. Damages

As a general rule, “[tjhe measure of dansgewhich a landlord is entitled for an
unlawful detainer is the reasonabdmtal value of the property.Superior Motels, Inc. v. Rinn
Motor Hotels, Inc., 195 Cal. App. 3d 1032, 1069 (1987) (citationsitted). “‘Ordinarily, it might

be said that the agreed rent isgdewice of the rental value, but..such rental value may be greate
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or less than the rent pralad for in the lease.”ld. (qQuotingHarrisv. Bissell, 54 Cal. App. 307,
312-313 (1921)). Although the California Sepre Court “long ago recognized the broad scops
of equity in unlawful detainer aons,” the court’s equity authoritynust be exercised pursuant to
the principle that equity follows the law!d. (citing Johnson v. Tago, Inc., 188 Cal. App. 3d 507,
518 (1986)). “A court of equity canngtant relief which the law deniesJohnson v. Tago, Inc.,
188 Cal. App. 3d at 518.

The Court found at the conclusion of the betri that the currerfiair market rental
value of the property is $12,000rpaonth. Findings of Fact ar@@bnclusions of Law, Dkt. No.
97 at 3. Therefore, the Court concludes that a daié/based on that monthly rental value, that
approximately $395/day, for each day of unlawfudgession will provide a asonable measure of
damages. The Court rejects IrRars assertion that 700alencia is bound by thiair market rental
value stated in its Complaint. Farina hascite authority for this mposition. Nor does the
Court find persuasive Farina’s argument thatuist rely on the amount stated in the Complaint
because it used that amount in determiningtivér to remand the unlawful detainer acti@ee
Opposition at 6-7. It is not relant that the Court relied onglamount stated in the original
unlawful detainer complaint when it ruled on thetion to remand because there, the applicablg
legal standardequired the Court to look to the face ofeltomplaint to determine whether the
action had been improperly removeske Dkt. No. 23 (Order Denying Motion To Compel
Arbitration and Dismiss Claims in Cas@NL5-Cv-02286, Denying Motion to Remand in Case
No. 15-Cv-04931 and Denying Motion to Consolidatt)0 (noting thafw]here a defendant
removes an action to federal court on thedasdiversity, the burdeon a plaintiff seeking
remand under 28 U.S.C. § 1447(c) depends on wheth®t the amount in controversy is clear
from the face of the complaint.”). That standhes no bearing on theoGrt's determination of
damages after a bench trial.

Furthermore, the only evidence in the recondhis question supportise conclusion that
the fair rental value is $12,000/mbntin particular, at trial, MrO’Connor testified that he signed
the unlawful detainer complaint prepared by hisraeys — which listed daily rental value of

$280, based on a monthly rate of $8,400 — becaubeliezed that the “fair rental value” was to
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be based on the contractual rentétrarlrial Transcript at 340. Harther testified that the actual
market rental value is $12,000/month and the Conedited that testimony. As Farina does not
challenge this amount adaxtual matter, the Court concludes thiais the appropriate basis on
which to calculate 700 Valencia’s damages.

The Court also rejects Farina’s argument thatCourt should exercise its equitable powsg
to deny 700 Valencia an award of damages (orrays’ fees) because 700 Valencia will be
unjustly enriched if it is allone both to take possession of achumproved property and also to

receive an award of damages artdraeys’ fees in this action. Aspreliminary matter, the Court

made no factual findings on the valaf the improvements in its Findings of Fact and Conclusigns

of Law. Consequently, the Court has no reablmbasis upon which to evaluate the amount of
unjust enrichment alleged by Farina. Even more problematic for Farin&iepasthe fact that

the Lease Agreement expressly provides that:

All alterations, additions, fixt@s and improvements, including
without limitation all improvements made pursuant to a Scope of
Work, whether temporary or permanent in character, made in or
upon the Premises either by LANDLORD or TENANT, shall at
once belong to LANDLORD and become part of the Premises and
shall remain on the Premises without compensation of any kind to
TENANT, unless LANDLORD requires their removal under the
Provisions set forth below.

Lease at § 24.2. In light of thpgovision, any exercise of theo@rt's equity authority premised on
the conclusion that 700 Valencia will be unjyenriched when itakes possession of the
improved Property would be contrary to thetactual agreement between the parties and
therefore would not be lawfubee Johnson v. Tago, Inc., 188 Cal. App. 3d at 518roken Heart
Venture, L.P. v. A& F Rest. Corp., 859 S.W.2d 282, 285 (Mo. Ct. App. 1993) (rejecting tenant’s
request for set-off against damages reflectingarhof improvements to rented property in
unlawful detainer action based, in part,lease provision precludg such a set-off).

Therefore, the Court finds that 700 Valensiantitled to an award of damages calculateq
at a daily rate of $395/day from April 30, 2015he date of actual possession of the Property.

C. Attorneys’ Fees and Costs

The undersigned has already found that this action is “an action on a contract” under
5
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Cdifornia Civil Code segbn 1717. . No. 55 42. Therebre, 700 Va#ncia is entiled to an
award of reasoable attoreys’ fees ad costs undr that sectin. The Cou rejects Fana’s
suggestion thafees and asts shoulde denied fo failure tomeet and cofer prior tofiling the
instant Motion Thereforethe CourtGRANTS the Motion tothe extenthat it finds hat 700
Vaencia is etitled to an avard of regonable attoneys’ feesand costs. Te Court delines,
however, to deermine theamount of easonabledes and costat this tine as Farina’gost-
judgment motons will likely result inadditional iecoverable ées and cost Therefoe, as to the
amount of fees and costsawhich 700Valencia isentitled, tle Motion isDENIED without
pregjudice to binging a mdion for attoneys’ feesand costs a#tr Farina’spost-judgnent motions
have been daded. Priora filing thatmotion, theparties areénstructel to meet and anfer as to
the specific ragés and amants soughby 700 Valencia.
IV. CONCLUSION

For thereasons stad above,lte Motion iISGRANTED in part al DENIED in part. The
Clerk is instricted to entejudgment n favor of 00 Valenciain Case NoC-15-0493 JCS statig
that 700 Valeria is entited to posseson of the Poperty anddamages ithe amounof
$329,825.00 fus post-judment damges at a ratef $395/dg for each dy that Fama remainsri
possession oftie Property The CourtGRANTS the Motionas to 700 Véencia’'s entiement to
anaward of rasonable fes and costbut DENIES the Motian without pjudice as tahe amount
of fees and csis. 700 Vadncia may enew its regest as to ttamount é fees and cgs after the
Caurt decidegrarina’s pos-judgmentmotions. Smilarly, the Court DENES 700 Véencia’s
request for anrit of Possesion withait prejudiceto renewabf the requet after theCourt decide
Faina’s post-ydgment notions. Thesffirmative claims thathave not bee dismissedn Related
Case No. C-18286 are SAYED pending resoltion of Farna’s post-julgment moton in this
adion.

IT IS SO ORDERED.
Dated: Augusll, 2017

//54/"

“PH C. SPERO
ief Magistrate Judeg
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