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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

THEO CHEN, et al.
Case N0.15cv-05048HSG
Plaintiffs,
ORDER GRANTING MOTION TO
V. REMAND, GRANTING MOTION TO
DISREGARD PLAINTIFFS * REQUEST
EBAY INC., et al, FOR ATTORNEYS' FEES, AND
DECLINI NG TO REACH MOTION S
Defendars. FOR JUDGMENT ON THE
PLEADINGS

Re: Dkt. Nos. 15, 16, 28, 51

Pending before the Court are four motions: (1) Plaintiffs’ motion to remand; (2)
Defendants eBay, Inc.’s and PayPal, Inc.’s administrative motion tadrsrelaintiffs’ request
for attorneys’ fees made in reply; or in the alternative for leave to condditioaal briefing
(“Motion to Disregard”) (3) Defendant eBay, Inc.’s motion for judgment on the pleadings; and
(4) Defendant PayPal, Inc.’s motion for judgmenttlo@ pleadigs. For the reasons articulated
below, Plaintifs’ motion to remand is GRANTED and Defendants’ Motion to Disregard
GRANTED. Because this action must be remanded, the Court declines t@efantants’
motions for judgment on the pleads

.  BACKGROUND

The initial iteration of the current action was filedGamnpbell v. eBay Inc. and PayPal,

Inc., Case No. 3:18v-02632HSG (“Campbell”), on October 9, 2012, in Santa County Superior
Court. See Campbell, Dkt. No. 1, Ex. 1. Defendants eBay, Inc. and RayiRc. (“Defendants”)
removedCampbell to the Northern District of California on June 7, 2088e Campbell, Dkt. No.

1. After almost three yearsd four amended complaints, the Court grantedCdrgpbel |

plaintiffs’ motion to dismiss without prejudécon July 2, 2015See Campbell, Dkt. No. 139.
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On May 29, 2015, whil€ampbell was still pending, Plaintiff Chen and others filélaen
v. eBay Inc. and PayPal, Inc., Case No. 3:1%v-03444SC (“Chen1”). See Chenl, Dkt. No. 1,

Ex. 3. Defendants remedChen |, and theChen | plaintiffs voluntarily dismissed the action on
August 5, 2015, prior to Defendants filing an answer or motion for summary judg8ser€hen
[, Dkt. No. 17.

Plaintiffs filed the current action Chen I1”) in Alameda County Superior Court on Augus
5, 2015. See Dkt. No. 1, Ex. 3 (“Compl.”) Plaintiffsassert variety of California state law
claims related to Defendants’ allegedly unfair business practices towasts selithe eBay
website, particuldy in resolving disputes with potential buyeiSeeid. § 59. Plaintiffs purport to
bring this “California only class action” on behalf of all eBay sellers udexd PayPal, “who are
and have been citizens of the United States and citizens of the Statifafia and who are now
and have been since 2008 domiciled and permanent residents of the State of Cabiodnid)o
entered user agreements with Defendants since 28@8d. § 56. Defendants remové&then |1
on November 4, 2015, under t6éassAction Fairness Ac(“CAFA”), 28 U.S.C. § 1332(d)See
Dkt. No. 1.

On November 9, 2015, Defendants filed their respective motions for judgment on the
pleadings.See Dkt. Nos. 15, 16. On November 23, 2015, Plaintiffs filed a motion to renfsesd.
Dkt. No. 28 (“Mot. to Remand”). Because Plaintiffs did not file a motion for attorneys, fee
instead requestingttorneys’ fees in a declaraticsee Dkt. No. 29, on December 22, 2015,
Defendantsifed their Motion to DisregardSee Dkt. No. 51.

. DISCUSSION

If the Court mustemand this actioto state court, then it lacks jurisdiction to decide
Defendants’ motions for judgment on the pleadings. Accordingly, the Court’s anailysiegin
with Plaintiffs’ motion to remand beforddressg Defendants’ Motia to Disregard and motions

for judgment on the pleadings.

A. Plaintiff s’ Motion to Remand

a. Operative Complaint
As an initial matter,He parties disagree asvitnetherChen | or Chen Il providesthe
2
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operatve complaint for the Cousd’determination dPlaintiffs’ motion to remand

Defendants urge the Court to treat @reen | Complaint, which satisfies CAFA’s minimal
diversity requirements the relevantomplaint. See Dkt. No. 40 at 1-2 (“Defs.” Opp. to
Remand”) Defendants conteritlat becausthe Chen II Complaint is substantially identical to
theChen | Complaintand theCampbell Fourth Amended Complaint, ti@hen 11 Complaint
should be considered an improper, and thus ineffective resival amendment ©Ghen|. See
id. at 1.

Plaintiffs munterthattheyvoluntarily dismissedhen | without prejudice under Federal
Rule of Civil Procedure 41(a)(1), prior to Defendants serving an answer or a nootsumfmary
judgment. See Dkt. No. 43 at 2-{“Pl.’s Reply”). Therefore, Plaintiffs argu€hen | has no effect
on wheher CAFA jurisdiction exists oveZhen Il. Seeid. The Court agrees with Plaintiffs.

1. Legal Standard

“Under [Federal Rule of Civil Procedur&ule 41(a)(1), a plaintiff has an absolute right tq
voluntarily dismiss his action prior to service by the defendant of an answeratioa for
summary judgmerit. Wilson v. City of San Jose, 111 F.3d 688, 692 (9th Cir. 199Fed. R. Civ.
P. 41(a)(1)(i) (2007). A voluntary dismissal under Rule 41 is ordinasiithbut prejudice to the

plaintiff’ s right to commence another action for the same cause against the same défendants.

Concha v. London, 62 F.3d 1493, 1506 (9th Cir. 1995¢e also 9 Wright & Miller, Federal
Practice & Procedure 8 2363 (3d ed. 2015) (voluntary dismissal is often used when a “plaintiff
who is unwilling to prosecute the action in federal court, wishes to dismiss intostart a new
action in stateourt and preclude removVal “Such a dismissal leaves the parties as though no
action had been broughtConcha, 62 F.3d at 1506.

In Wilson v. City of San Jose, plaintiff California state officers (“State Officers”) brought &
state court action against the City of San Jose and the California Leagnieeof Latin American
Citizens (“LULAC") seeking a declaratithat Proposition 18did not violate the California
constitution. Wilson, 111 F.3d at 690. The defendants removed, and after losing a motion to
remand, the State Officers voluntarily dismissed their complaint, stating thatelmugmose of

the actim was to receive a state court interpretation of Proposition [lBat 690-91. LULAC
3
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moved to strike the State Officers’ notice of dismissal, arguing that a dismissaltyitkpudice
would permitthe State Officers to forum shop by simply filing dratstate court action with a
complaint tailored t@reclude removalld. The Ninth Circuit affirmed the district court’s denial
of LULAC’s motion to strike, finding that the State Officers had satisfied Rule 41(a)(1haind
“[t]he voluntary dismissal of an action that has been removed to federal courtal@esstitute
the sort of egregious forum shopping that federal courts have sought to disco@sgd. at
690, 694.
2. Analysis

Here,Plaintiffs satisfied the requirements of Rule 41(a)(1) by dismisSheg | on August
5, 2015, prior to Defendants filing either an answer or a motion for summary judgiee@hen
I, Dkt. No. 17. Plmtiffs acted under their “absolute right” to dism@lsen | under Rule 41(a)(1),
andPlaintiffs and Defendantbius were left “as though no action had been broudgBde’Fed. R.
Civ. P. 4%1a)(2)(i) (2007);,Concha, 62 F.3d at 1506The Ninth Circuit’'s rasoning inWilson
makes clear thaven if Plaintiffs dismisse@hen | with the sole intention of filin@hen Il to
avoid CAFA jurisdiction, that strategy should not be consid&goegious forum shopping See
Wilson, 111 F.3d at 694.

Accordingly, theChen | Complaint has no effect on the current action, ancCtiea I1
Compilaint is the operate complaint for the purposes of the Cou@AFA analysison Plaintiffs’

motion to remand.

! Defendants argue at length ti@kten 11 should be considered an improper pestoval
amendment t€hen |. See Defs.” Opp. to Remand at 5-7. Howevegfendants’ citatins to
casesuch adMlliamsv. Costco Wholesale Corp., 471 F.3d 975 (9th Cir. 2006) ababyle v.
OneWest Bank, FSB, 764 F.3d 1097 (9th Cir. 2014jeunpersuasive light of the Ninth Circuit’s
more recent holding that fgintiffs should be permitted to amend a complaint after removal to
clarify issues pertaining to federal jurisdiction under CAFBenko v. Quality Loan Serv. Corp.,
789 F.3d 1111, 1117 (9th Cir. 2019 the wake oBenko, several courts in this circuit have
permitted plaintiffs to clarify that their class definitions inclstigte “citizens” rather than
“residents,” thereby negating CAFA jurisdictioBee In re Anthem, Inc., No. 15CV-28731LHK,
2015 WL 5265686, at *7 (N.D. Cal. Sept. 9, 2QMfckens v. Blue Cross of California, Inc., No.
15CV834-GPC JMA, 2015 WL 4255129, at *5 (S.D. Cal. July 14, 20A&ght v. Active
Network, Inc., 29 F. Supp. 3d 1289, 1293 (S.D. Cal. 2014). Therefore, even assarguagdo
that theChen 11 Complaint amounts to a post-removal amendment d€kiea | Complaint, the
Chen Il Complaint would still be the operative complaint parposes of this Court’'s CAFA
analysis ader the Ninth Circuit’'s holding iBenko.

4
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b. CAFA Jurisdiction under the Chen || Complaint

Having established theperative complainthe Court mustieterminewhether theChen ||
Complaint meets CAFA’s requirements.

The parties do not dispute théte Chen Il Complaintsatisfies CAFA’s numerosity and
amount in controversy requirements; thus,dbkeremainingissue is whethetheChen 11
ComplaintsatisfiesCAFA’s minimal diversity requirementDefendantsontend that it does
because thelass definition necessarily includes nGalifornia citizens.See Defs.” Opp. to
Remand at 141. Plaintiffs counter thd?efendants are engaging in ansupported “tortured
interpretation” of theChen Il class definition, which Plaintiffassertlearly excludes nen
California citizens.See Pl.’s Replyat 67. The Court again agrees with Plaintiffs.

1. Legal Standard

A defendant may remove a civil action filed in state court if the action could hawxe be
filed in federal court in the first instance. 28 U.S.C. 8§ 1441(@AFA gives federal district
courts original jurisdiction over class actions in which the class members naniast 100, at
least one plaintiff is diverse in citizenship from any defendant, and the aggregatetan
controversy exceeds $5 million, exclusive of interest and coltarta v. Manheim Investments,
Inc., 775 F.3d 1193, 1195 (9th Cir. 2015); 28 U.S.C. § 1332(d). For purposes of diversity
jurisdiction, a “naturbperson’s state citizenship is . determined by her state of domicile, not hq
state of residence.Kanter v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001A
corporation is a citizen of the states in which it is incorporated and the state in whashtg h
principal place of business. 28 U.S.C. § 133¢L{c)

2. Analysis

The parties agree that Defendants are citizens of both California and Delaware f
purposes of diversity jurisdictiorSee Mot. to Remand at 11; Defs.” Opp. to Remand at 8. Thug
if Plaintiffs’ class is limited either to Californigtizens or to Delaware citizenthen theChen |1

Complaint fails CAFA’s minimal diversity requirement.
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In Chen I, Plaintiffs purport to bring a

California only class action on behalf of themselves and a class
defined as all sellers of goods and services on Defendant eBay, Inc.
who also utilized the services of Defendant PayPal, Inc., who are
and have been citizen$ the United States and citizens of the State
of California and who are now and have been since 2008 domiciled
and permanent residents of the State of California, and who are
and/or were parties to the user agreements of both Defendant eBay,
Inc. and Defedant PayPal, Inc. as far back as the year 2008.

Compl. 1 56 (emphasis added).

While the Court acknowledges that Plaintifftass definition is not an exemplafrclarity,
when Plaintiffs’ class definition is read in conjunction with paragraph 1 dhee || Complaint,
it is indisputable that Plaintiffs’ class is limited to California citizeBeeid. 11, 56. Paragraph
1 states thatPlaintiffs are citizens of the United States adtizens of the Sate of California who
were and are presently domiciled and permanently residing in the StatefofrCali. .” Seeid.

1 1(emphasis added)Accordingy, any raional reading of Plaintiffs’ complaint in its entirety
confirmsthat Plaintiffs’ class is limited to indigiuals who have been, from 2008 to the presdint,
of the following: (1) United States citizens, (2) California citizens, (3) domiciled in California,
and (4) permanent residents of California.

The Court finds it unequivoc#iat all Plaintiffs and Deindants irthis action are
California citizensandthus,CAFA’s minimal diversity requirement isohsatisfied. Accordingly,
Plaintiffs’ motion to remand ISRANTED.

B. Defendants’ Administrative Motion to Disregard Fee Request
On December 22, 2015 eiendants filed their Motion to DisregardDkt. No. 51.
Plaintiffs initially raised the issue of attorneys’ fees in the last paragragplkedlaration in
support of Plaintiffs’ motion to remandsee Dkt. No. 29. Plaintiffs did not brief the issuatil
therr reply in support of their motion to remarsde Dkt. No. 53, andDefendants never briefeéde
issue, se Dkt. No. 51.
1. Legal Standard
Under the removal statute, “[a]n order remanding the case may require payigosht of

costs and any actual expensesluding attorney’s fees, incurred as a result of the removal.” 28§
6
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U.S.C. § 1447(c). A district court should award attorneys’ fees when, in its discretion, the
removing party lacked an objectively reasonable basis for seeking renseg&lartin v.
Franklin Capital Corp., 546 U.S. 132, 141 (2005). However, under Local Rule 7-1, a written
request to the court must be presenteal imotionor a stipulation. Civil L.R. 7-1.
2. Analysis

Plaintiffs failed to request attorneys’ fees through motion or stipulatioegasred under
Local Rule 71. See Dkt. No. 29. Accordingly, the Court GRANTS Defendants’ Motion to
Disregard.

C. Defendants’ Motions for Judgment on the Pleadings

As established above, tl@@en II| Complaint does not meet CAFA’s minimal diversity

requirement, anthus, the Court does not have jurisdiction over this action. Consequently, the

Courtneed not reacBefendants’ motions for judgment on the pleadings.
1. CONCLUSION

For the foregoing reasons, Plaintiffs’ motion to remand is GRANTED anchDafés’
Motion to Disregards GRANTED. Because the action must be remanded, the Court does not
reach Defendants’ motions for judgment on the pleadings.

It is ORDERED that tis case is remanded under 28 U.S.C. 8§ 1447(c) to the Superior Q
of the County of AlamedaThe Clerk of this Court shall transmit forthwith a certified copy of th

order to the Clerk of the Superior Court and close this case displaying all pematings as

aAY\’/%ODS.GILLIAM,JR. 7é ’

United States District Judge

resolved.
ITIS SO ORDERED.
Dated: March 4, 2016

ourt
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