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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

FAITH BAUTISTA,
Plaintiff,

Case No0.15-cv-05557-RS

V. ORDER GRANTING MOTION FOR
CLASSCERTIFICATION

VALERO MARKETING AND SUPPLY
COMPANY,

Defendant.

. INTRODUCTION

Defendant Valero Marketing and Supply Comyp&‘Valero”) is a refiner and wholesaler
of motor fuels. Valero sells branded fuel to ipeisdent distributors or desit, who in turn sell to
the public or re-sell the fuel third-party station owners (@known as “dealers”) who retail to
the public. Pursuant to a Digiutor Marketing Agreement, Valegrants distributors and dealers
the right to use Valero’s traaiess and requires them to comply fully with the proper use and
display of the Valero brand setit in Valero’s Wholesale Braling Manual. Valero’s “Pump-A-
Discount” campaign provides promotional and marigethaterials to statiorthat practice “split-
pricing” by charging higher fugdrices on credit transactioaad lower fuel prices on cash
transactions. Plaintiff Faith Basta brings suit against Valero, alleging that these Valero-brang
gas stations engage in deceptadvertising with respect to the price per gallon charged for
gasoline purchased with a debitatarAccording to Bautista, Vale sighage that advertises a

higher “credit” price and a lower “cash” pricenssleading because it does not inform consume
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that debit cards will be charged the credit priBecause reasonable consumers consider a deb
card to be the same as cash, in plaintiff's vigw@y expect to be charged the cash price.

Bautista now seeks class certification. In oppwsto certification,Valero insists that
cash and debit are not the same as a matter oatedvhat variations iWalero-branded station
sign configurations and pricing paks preclude a shomg of common injury. Valero also offers
numerous criticisms of the methodology emplopgdBautista’s experts to ascertain class
membership and calculate damages awards. These objections miss the mark. To the extent
Valero takes issue with the quality of evidepceffered by Bautista, those questions go to the
merits of her claims for relief. At the class cectition stage, Bautista ed only show that Valero
produced marketing materials with a materiaission that could misleaal significant portion of
the general consuming publi&ee Ebner v. Fresh, Inc., 838 F.3d 958, 965 (9th Cir. 2016).
Because she has met that burden here, and bestfaibas made an adequate showing that the
prerequisites of Rule 23 have been satisfiedptbgon for class certifidgon will be granted.

I1. BACKGROUND

Around 2008, Valero launched a “Pump-A-Discount” (“PAD”) program that created
marketing materials for stations to promote a “@tfqutice and a lower “cash” price. Gold Decl.
Ex. 3. The program was designed to helfi@ta save on rising payment processing fees by
offering a discount to consumers who paid isfcar with Valero’'roprietary credit card
(“Valero Card”). Valero stations may select arfehe approved signagkesigns from Valero’s
Wholesale Branding Manualr request approval from Valeto use a modified signage design.
Bautista contends that during the relevant clasegéfalero maintained a policy that mandated
debit cards be charged at thedit price and not the cash pricén response to feedback from

consumers and Valero station owners, at soma& Malero added “credit&bit” sign options to

! valero asserts that this policy was pursuamtan-discrimination rulesnposed by credit card
companies. As a result of antitrust investigations by the DOJ, the credit card companies have
since withdrawn this rule frorieir contracts and Valero nowysathat it does not require non-
discrimination between credit and debit, althoMgthero station owners may continue to charge
debit cards at the credit price if they wish.
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the PAD brochure, which more clearly indicatattebit and credit cards will be charged the
same price. Valero does not supply fuel dispedseals that specify debit cards do not qualify

for the cash price. Some point of service (“POS”) devices will charge a debit card the cash g

consumers press a button labeled “ATM/Debit” befewiping their debit card on the card readey.

Otherwise, the card is charged at tiredit price. Bautista comigs this too is misleading because
it is not obvious to the consumeatHailure to press the buttomdt will result in being charged
the credit rather than the cash price.

Bautista asserts that she regularly purchgassline from stations advertising the lowest
price, including one in Daly City (“Daly City dian”). She saw that the Daly City station offereg
a credit and cash price and assumed that the cashwauld apply to her debit card, because sh
thinks of her debit card as cash. She did nate@n ATM/debit button on her fuel dispenser an
claims that she did not know Valero would change the credit price on hdebit card. Itis
Bautista’s contention that but for Valero’ssl@iading practices, she would not have purchased
gasoline from Valero-brandedasibns with her debit card.

Bautista moves to certify@dass of “[a]ll consumers whbetween December 3, 2011 and
the final disposition of this action, purchasedage with a debit card from a Valero-branded
station in California that sells gasoline forcash’ price and were clggd more money per gallon
than the available ‘cash’ price.” Bautista gis that Valero’s decepé and misleading signage
violates the Consumer Legal Remedies Act, Bas. & Prof. Code § 1750 (“CLRA”"), California
False Advertising Law, Cal. Bus. & Pr@ode § 17500 (“FAL”), and California Unfair
Competition Law, Cal. Bus. & Prof. Code 8§ 17200 (“UCL”"). She seeks declaratory and

injunctive relief on behalf of the class under thellLEDid the FAL, and damages and/or restitution

under the CLRA, FAL, and UCL.
1. LEGAL STANDARD
Rule 23 of the Federal Rules of Civil Prdaee governs class actions. To obtain class
certification, plaintiffs bear the burden of shog they have met each of subsection (a)’s four

requirements and at least one riegment from subsection (b¥inser v. Accufix Research Inst.,
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Inc., 253 F.3d 1180, 1186, amended by 273 F.3d 1266 (9th Cir. 2001). “A party seeking clas
certification must affirmatigly demonstrate . . . compliance with the Rul/&l-Mart Sores,

Inc. v. Dukes, 564 U.S. 338, 350 (2011). Rule 23(a) proviteg a district court may certify a
class only if: “(1) the class B0 numerous that joinder of all mbers is impracticable; (2) there
are questions of law or fact common to the clé®sthe claims or defenses of the representative
parties are typical of the claims or defensethefclass; and (4) the representative parties will
fairly and adequately protect the interesftshe class.” Fed. R. Civ. P. 23(a).

If all four prerequisites of Rea 23(a) are satisfied, a court st@also find that plaintiffs
“satisfy through evidentiary proof” at least one of the three subsections of Rule €8(hjast
Corp. v. Behrend, 133 S. Ct. 1426 (2013). Rule 23(b)(3) pesnsertification ifa court finds that
“questions of law or fact common to class memnskpredominate over anyestions affecting only
individual members, and that ask action is superior to othearailable methods for fairly and
efficiently adjudicating the controw&y.” Fed. R. Civ. P. 23(b)(3)[A] court’s class-certification
analysis must be ‘rigorous’ and may ‘entailreooverlap with the merits of the plaintiff's
underlying claim.” Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 133 S. Ct. 1184, 1194 (2013)
(quotingWal-Mart, 564 U.S. at 351)%ee also Mazza v. Am. Honda Motor Co., Inc., 666 F.3d 581,
588 (9th Cir. 2012) (“Before certifying a class, thal court must conduct a ‘rigorous analysis’ td
determine whether the party saekicertification has met the pretasjtes of Rule 23.”). This
“rigorous” analysis applies botb Rule 23(a) and Rule 23(byee Comcast, 133 S. Ct. at 1432
(discussing how Congress inckai“addition[al] . . . procedat safeguards for (b)(3) class
members beyond those provided for (b)(1) or (bg{@ss members (e.g., an opportunity to opt
out)” and how a court has a “duty to take a ‘clts¥k’ at whether commoquestions predominate
over individual ones”).

Nevertheless, “Rule 23 grants courts no licégnsengage in free-ranging merits inquiries
at the certification stage.Amgen, 133 S. Ct. at 1194-95. “Merits quesis may be considered to
the extent—Dbut only to the extent—that theg eglevant to determining whether the Rule 23

prerequisites for class certification are satisfieldl’at 1195. If a court cohades that the moving

ORDERGRANTING MOTION FORCLASS CERTIFICATION
CaseNo. 15-cv-05557-RS

S



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

party has met its burden of proof, the cdwas broad discretion to certify the cla&snser, 253
F.3d at 1186.
V. DISCUSSION
A. General Considerations

1. Standing

Valero asserts that Bautista lacks standiinigring her claim because she has failed to
prove injury in fact. The complaint alleges that for Valero’s deceptive signage, Bautista wou
have purchased gas at a non-Valeranded gas station. Accandito Valero, because Bautista
has not submitted any evidence that she would paika lower price had she gone to a differen
gas station, she has not suffered injury. Sudioavmg is unnecessary at this stage. Bautista
sufficiently alleged injury by claiming that (1) Yéio’s PAD signage advertises a cash discount
on fuel, and (2) she purchased fuel at a Valero-branded station with her debit card and expe
the advertised cash discount to apply. This @augh to establish that Bautista believes she paid
an inflated price for the product she puastd and thus suffered an injury.

Valero also claims that causation is lackbecause Valero does not have a contractual
relationship with the Daly City ation, did not select the statierparticular PAD signage, and did
not mandate or encourage the station to offeash discount. In addition, the PAD signage did
not cause the injury because the POS device abosesmisumer to identify her card as debit and
thereby receive the cash priceccarding to one of Valero’s destants (Serwin), the Daly City
station routinely charged debit cardt the cash price, or at ledslow the credit price. These
arguments are unavailing. Because Valero prodilneedesigns for the PAD signage found at th
Daly City station, which allegedly misled Bautista to whether she would receive a cash discol
on her debit card, the causal linkween Valero’s omission and Bautista’s injury is sufficiently

demonstrated.

? In the context of a deceptive advertising claifalero cannot attempt to disclaim responsibility
by arguing that it does not physically manufaettive PAD signs. For the purposes of this
litigation, the operative fact is that Vatecontrols what the signs look like.
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Finally, Valero argues that Bautista failsetstablish redressability because Valero does 1
directly acquire retail proceeds from individs#htions’ sales to consumers and because Valerg
cannot be forced to compel indilial stations to change theigsage or pricing policy. On the
contrary, money damages are available if Bsautian show that Vale profited from its
misleading advertising, and the obus injunctive relief would uire Valero to stop offering
PAD signage that does not specify how debit cards will be treated.

2. Breadth of Class Definition

Valero objects to the class definition asdread because it encompasses individuals wio

have suffered no injury. The current classmigén includes (1) people who purchased gas at a
station that correctly dispfad a sign indicating the highprice for both credit and debit
transactions, (2) people who were provided theoopi identify their delb card and failed to do
so, and (3) people who received disclosure aboutdhect price before purchasing gas. Bautist
responds that the class definition is correctdxatudes individuals who were only ever exposed
to signs that clearly specify hadebit cards will be treated (ea:‘credit/debit” label). The other
two groups are properly includedtime class because they were subject to a material omission
to how debit cards are treated at a split-prigtagion. Based on Bauti&aarticulation of her
claims, the class definition is proper andimglerstood explicitly to exclude anyone who only
purchased fuel from stations tlthtl not have misleading signage.
B. Rule 23(a) and (b)(3) Requirements

1. Numerosity

Numerosity is met if the potential semembers are so numerous that joinder is
impracticable. Fed. R. Civ. P. 23(a)(1). Here, Bautista seeks to certify a class that likely incly
thousands of members who purchased fuel withbét dard at one of the 360 Valero stations thal
offered split-pricing and had misleading PAD signdgeng the relevant aks period. Valero
raises the objection that some of the 360 Vadtations identified in Exhibit 12 either have

credit/debit signage or do notarige different prices for cash@credit purchases. This issue
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goes to the ascertainability of class members rather than numérdsisn if only some portion
of the 360 Valero stations displayed the allegadiisleading signage to the many consumers thg
use debit cards to purchase fuel, there asyithousands of qualifying class members.
Numerosity is satisfied even if Bautista cannot identify the precise number of class members
this stage.

2. Commonality

“Commonality requires the plaintiff to demdrege that the class members have suffered
the same injury” and that the class claims delp@n “a common contention . . . of such a nature
that it is capable aflasswide resolution.Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 131
(2011). Bautista asserts thatmmon questions in this caseinde: (1) whether Valero’'s PAD
signage would deceive a reasonable consumer, @hehValero’s failure to disclose that the
credit price applies to debitreks would deceive a reasonabtsumer, (3) whether Valero’s
conduct violates the CLRA, FAL, and UCL, (4) ether Valero’s representations and omissions
are material, (5) whether Valero is principdibble for the CLRA, FAL, and UCL, (6) whether
Valero is liable for aiding and abetting viotns of the CLRA, FAL, and UCL, (7) whether
Bautista and other class membbéave sustained monetary loss and the proper measure of tha
loss, (8) whether Bautista anther class members are entitle punitive damages, and (9)
whether Bautista and class members areledtid declaratory and injunctive relief.

Valero’s opposition mainly challenges the questions regarding consumer deception. |
Valero argues that debit is not the same as cash as a matter of law, citing cases that outline
differences between cash transaw$i@and debit transactions. Such explanations miss the mark
because this case is not about whether casHastithe same as debit—it is about whether a
reasonable consumperceives them to be the same. Although the reasonable consumer stand

is an objective one, it is objective as to the eristeof the perception, not necessarily its validity

% See Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1126 (9th Cir. 2017) (“In sum, the langua
of Rule 23 does not impose a freestanding admatigé feasibility prerequisite to class
certification.”).
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Valero next contends there is no common injuggause Bautista cannot show that all consume
physically see the pricing sighage before pasihig gas and because the signage at Valero-
branded stations varies too much to establishiform misrepresentation. Valero relies primarily
on Mazza v. American Honda Motor Co., 666 F.3d 581 (9th Cir. 2012), which decertified a class
in part because the allegedly deceptive athirg was not broadly disseminated enough to
support an inference that class mensbrelied upon #advertising.Mazza did not disturb the
general rule that plaintiffs neeut demonstrate individualized ratice of every class member, as
long as the representative class member can slamce. The Ninth Cixgt focused its criticism
on the fact that Honda’s “limited scope of [theltbénged] advertising” nde it doubtful that all
class members viewed iMazza, 666 F.3d at 596. This case is different filglazza. The PAD
signage is ubiquitous, and therens question that every consuméro purchases fuel at a station
with objectionable PAD signage is “exposedtite deceptive advertising. Although there may |
variations in the precise cogfiration of signage that indowal class members encounter,
Bautista claims that every configuration thatsloet clearly identify how debit cards are treated
is deceptive. Therefore, according to the piffiatformulation, the misrepresentations were
uniformly made to class members.

Valero next objects to Bautista’s reliance oa tleclaration of his expert, Dr. Kamins, whq
drew his conclusions primarily from consumer sys. The basic criticism is that Dr. Kamins'’s
surveys do not reliably establish that Valero’s falto disclose the price treatment of debit card

would deceive a reasonable consumer. Again, there is no need for Bautista to show that eve

S
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consumer is likely to view the signs and rely upon them in deciding to use their debit cards when

purchasing fuel. All she needs to show is thatsigns advertise a cagdiscount on fuel prices
and that a substantial numbercohsumers expect to receive ttash discount when they use thei
debit cards. Valero also rass objections to numerous asfseof Dr. Kamins’s methodology,
which go to the weight of the evidence offered, itadmissibility. Moreover, none of Valero’s
criticisms appear to suggedbkat an offer of common protthirough consumer surveys cannot

demonstrate that “a significant portion of the gaheonsuming public or of targeted consumers
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acting reasonably in the circstances, could be misledl’avie v. Procter & Gamble Co., 105
Cal. App. 4th 496 (2003).

Because there are a number of different sign configurations and POS device procedu
Valero asserts that it is impossible to resahddvidual claims with coamon proof. According to
Valero, “individual inquiry would be needed @mswhether at the time class members visited
particular stations they were actually offereplitspricing’ or were even branded as Valero
stations.” Opp. at 18-19. Bautislesagrees, claiming that trandaoal data from the 360 stations
could in fact be used to answer these queshosdetermine which indiduals qualify as class
members. Valero’s complaints primarily goth@ ascertainability of class members or the
challenges of calculating individual damage awadiféiculties that are not ordinarily a bar to
class certification.

Valero also asserts that Bautista carestablish a common unlawful practice by Valero
because it does not have a caotual relationship with the BaCity station or many other
stations in California. For example, Valero oftalls fuel to a distributor, who then re-sells the
fuel and sub-leases the Valero trade dress tat@stowner. According to Valero, because it dog
not retain title to Valero signs after deliverysiation owners, provide an exclusive set of sign
options, or mandate the adoption of any paléicsign, there is nonlawful practice common
across all stations. While Valero fixates onailieged lack of contl over Valero-branded
stations, the heart of Bautista’'s claim is thatero produced markeiy materials that it knew
would be used in conjunction with split-png at branded stations, and these signs were
misleading as to the price treatment of debitisavalero does not dispute that it provides
marketing and other materials to station ownershat it designed the PAD program to assist
station owners with lowering credind debit transaction fees. riéa Decl. { 13. Nor does Valero
refute Bautista’s claim that Valero’s Wholes&randing Manual failed to include signs with a
less ambiguous (according to Bautista) creditifdaicing option. Therefore, Bautista has a
sufficient basis upon which to allege that Valsubjected class members to a common unlawfu

practice.
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3. Typicality

“Typicality focuses on the class represengt\wclaim—>but not the specific facts from
which the claim arose—and ensures that the ist@fethe class representative aligns with the
interest of the classJust Film, Inc. v. Buono, 847 F.3d 1108, 1116 (9th Cir. 2017) (citation and
internal quotation marks omitted). “The requiremsngermissive, such that representative clain
are typical if they are reasonably coextensive Wtse of absent class meens; they need not be
substantially identical.ld.

Valero argues that Bautista’s interests doaligin with the class for three reasons: (1)
Bautista has not attempted to demonstrate injuangtstation other than Daly City, (2) Bautista
was only charged the higher credit price on her aelsd because she failed to identify her card
a debit card at the POS device, (3) Bautistandahat but for Valero’s misrepresentation she
would have purchased gas at another statiorgnirast to her expert’s damages model, and (4)
Bautista is subject to a unique defense beeahe concedes that the POS device actually
disclosed the price she was charged ordeért card at the Daly City station.

Bautista strongly disputes tifectual bases of Valero’s argemts, but even if Valero has
correctly stated them, it fails to defeat typicalilit does not matter that Bautista would rather
have purchased gas from another station whethas consumers would rahhave paid the cash
price at the Valero-branded stan. Bautista claims that Val&s ambiguous signage caused her
to pay a price higher than what she would readgreapect, and that thisjury is typical of
consumers exposed to the signage. Thus, whethmart @autista was accurately informed of the
actual price she was charged isnaterial if she had no reasontkonk it was the higher credit
price. Furthermore, Bautista’s failure to ideytier debit card is typicaf consumers who have
no reason to suspect that a debitd would be treated as anythimgt cash. Bautista has no need
to demonstrate injury at any 8tan other than Daly City, sincghe has alleged in her complaint
that the type of omission to which she wapased is common across many Valero stations.

4. Adequacy

Adequacy turns on whether the named pl#iatid class counsel have any conflicts of
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interest with other class members, and whetherdpresentative plaifitiand class counsel can
vigorously prosecute the action on behalf of theslavalero asserts that a conflict of interest
exists because Bautista lacks an arms-length relationship with class counsel. Because the 3
partner of proposed class counsel sits on the hufeéBdutista’s employer, Valero reasons that
Bautista is essentially an employee of clamsnsel. For her part, Bastia vigorously denies
Valero’s claim that she reports on this litigatioredtly to her employerral rejects the notion that
she has any special relationship wilile senior partner in questiomdeed, the essential elements
of an employer-employee relationship appear tabking in that the pamer holds no power to
fire Bautista and does not exercgtrol over heactivities.

Valero also criticizes Bautista’s ability pgosecute her claimgith diligence, quoting
snippets of deposition testimony in which Bautigtafesses her unfamiliarityith the details of
this litigation. In fact, Bautista deposition responses appearefiect a normal degree of trust in
her counsel’s ability to handle the complexitiesegfal process and her understandable reticenc
to micromanage her lawyers’ activities. Therefoheye is no reason to believe Bautista and cla|
counsel cannot adequatebpresent the tarests of the putative class.

5. Predominance and supeitipiof class resolution

Arguing that common questions of law dadt do not predominate over individual
guestions in this case, Valero again criticizeatB#a'’s reliance on Dr. Kamins’s opinions, which
Valero has moved to strike. As explained aborder the commonality analysis, if Bautista is
correct about the existence of detailed V@algtation pricing data, many of the “serial
individualized inquirien liability” that Valeroidentifies could in facbe resolved through data
analysis.

The parties have significafdctual disputes about thelihty of the damages model
advanced in the declaration of Bautista’s dgesaexpert (Blum). Thei@e two main points of
disagreement. First, the parties disagree ashadher the damages are properly calculated bass
on the difference between the price charged tassahember’s debit caamhd the cash price for

that day at a given station. Valanterprets Bautista as sayingtishe would rather have gone to
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a different gas station than statythe Daly City station anghy with cash, had she known her
debit card would be charged the credit price. Thi®ot necessarily inconsistent with Bautista’'s
theory of liability because in her view, the actualue of the gas she purchased at the Daly City
station was the cash price she had expectedyto Qalculating the difference between the price
paid (the credit price) and the “actual value'tlod product purchasedé cash price Bautista
expected to pay) is thefiore a reasonable enoughthwal of estimating damages.

Second, the parties disagree abshether it is appropriate tese the price charged to
Valero Cards as a proxy for the cash price ongavgn day. Dr. Blum’s damages model assume
that the Valero card price and theslksgrice are always the same.l&ra contends that in fact, the
Valero Card price at certain stations is sligilgher than the cash price, but lower than the cre
price. Bautista responds that the Valero Gaal close enough agptimation, absent actual
records of what the cash price was on any gdagn Both parties acknowledge that Valero doeg
require branded stations to cgarthe cash price on Valero Card=arias Decl. I 14. Valero,
however, explains that individusfations do not always complyittvthis policy. On balance,
because official policy dictatesaha Valero Card be treateddikash, it is an acceptable proxy.
Moreover, Valero has little reason to complabout this methodology, sia it potentially yields
a conservative calculation of mlages to Valero’s advantage.

Valero also asserts that class resolution issaperior because of the difficulties associatg
with identifying members of the proposed claBgcause of variations in signage and pricing
strategy across stations and otnere, Valero argues that Bauass proposed methodology would
force class members to recall various details tttmir gas purchasing adties over the past six
years in order to join the class. Bautista andther hand, claims that data held by Valero will

enable her to determine which stations offiesplit-pricing and had deceptive PAD signage, and

during which time periods. Any person who purchased gas from one of the stations during the

relevant time periods using a debit card wouldifuas a class member. Contrary to Valero’s
position, there is no need to delméo the inner workings of class members’ minds to determine

class membership. Valero has not shown thasat@ember identification in this case would be
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substantially more unmanageable than in other deceptive advertising cases. Regardless, Rl
does not require “a class proponent [to] proffeadministratively feasiblevay to identify class
members.”Briseno v. ConAgra Foods, Inc., 844 F.3d 1121, 1125 n.4 1126 (9th Cir. 2017).
Bautista has made the requisite showing at thiestagen if there some gatens at this juncture
about whether her proposed method of ascertaining class members is practically feasible.

Finally, Valero claims that the remedy soubitthe class would proph a multiplicity of
litigation because Valero would berced to compel individual Bnded stations to change their
advertising and pricing policies. fact, the remedy Bautista seeks merely requires Valero to st
producing PAD signage that does not identify tawbit cards are treatean action entirely
within Valero’s control that woudl not require further litigation.

C. Rule 23(b)(2) Requirements

Because Bautista is found to have satistiredrequirements for class certification under

Rule 23(b)(3), her alternative motion for cedétion pursuant to Rule 23(b)(2) is moot.
V. CONCLUSION
Plaintiff’'s motion to certify is granted.

IT ISSO ORDERED.

Dated: October 4, 2017

RICHARD SEEBORG Q
United States District Judge

ORDERGRANTING MOTION FORCLASS CERTIFICATION
CaseNo. 15-cv-05557-RS

13

e 2




