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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

RYAN OSWALD, Case No0.16-cv-00241-CRB
Plaintiff,
v ORDER GRANTING MOTIONSTO
: DISMISS
IDENTIV, INC., et al.,
Defendants.

In October of last year, this Courtrded Defendant Identjunc.’s motion to
dismiss._See Identiv MTD kil 43); Demand Futility Order (dk66). Now three sets of
defendants— (1) former CEO Jason Hart,ldag MTD (dkt. 67); (2) former CFO Brian
Nelson, see Nelson MTD (68); and (3) bahairman James Ousley, board member
Steven Humphreys, and board membery®&aemen, see OHK MTD (dkt. 64-4)—move
to dismiss on additional groundsPlaintiff Ryan Oswald oppes. See Opp’n (dkt. 73-3).
Because the Court agrees with the defatalthat the Secordimended Complaint
(“SAC”) (dkt. 38-3) fails to state a clainthe Court GRANTS all three motions.

I THE DEMAND FUTILITY ORDER

The Court summarized the SAC'’s allégas in the Demand Futility Order, and
will not repeat them herein. See Demandligy Order at 2-9. For present purposes,
however, some discussion of the Demand Fuilitger itself is necessary. That order

resolved a motion brougby Identiv alone; ta parties had stipulated that the individual

! |dentiv’s joinder in these dafeants’ motions, see Notice of Joinder (dkt. 66), is improper as
Plaintiff Ryan Oswald is currently litigatinfpe case on ldentiv’'s behalf, see Demand Futility
Order. Accordingly, the Court STRIKES the joinder.
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defendants need not respdndhe complaint unless andtiinhe Court determined that
demand was excused. See Stipulation am®Btaying Proceedings (dkt. 15) at 2;
Amended Stipulation (dkt. 36) at 1; IdendT D (dkt. 43). Identiv's motion was based of]
standing as well as demand futility. See generally Identiv MTD.

As to standing, the Court held thatwdd lacked standing to bring derivative

shareholder claims based on conduct tlcaurred before he became a shareholder on

September 24, 2014. Demand Futility Order at 10-11 (citing Fed. R. Civ. P. 23.1(b)(1)).

The Court held that Oswald did have standmghallenge board actioms response to the
Ruggiero Complaint, which was fdan April 2015. Id. at 11.
As to demand futility, Oswald had argutht demand was excused under both

prongs of Aronson v. Lewis, 473 A. 395 (Del. 1984), because he had alleged

particularized facts raising a reasonable ddldt “(1) the directors are disinterested and
independent; [and] (2) the drenged transaction was otherwise the product of a valid
exercise of business judgment.” Opp’n tertlv MTD (dkt. 44-2) at 5 (citing Aronson,
473 A.2d at 814-15). The Court reject@swald’s argumentsnder prong one that
Humphreys and Kremen were interested becthesepersonally pécipated in Hart's
misuse of funds and because they votegrématurely end the Special Committee’s
investigation._See Demand Futility Order 8+19. The Court then examined Oswald’s
arguments under prong two that the challengaasaction was not a valid exercise of
business judgment because Humphreys and &merated to prematurely end the Special
Committee’s investigation and committed waste in awarding Hart severance and
permitting him to only repay a portion of thesappropriated funds. See id. at 20-26.
The Court held that, while Oswald had established demand futility on the basis of
waste, id. at 25-26, Oswald had “raise@asonable doubt that” tliecision to terminate
the investigation “was made in good faith,” & 24. The Court held that “Oswald had
pled particularized facts raising an infecerthat the Board knowingly decided—contrary
to the advice of independent counsel, Deatoiind BDO—not to get to the bottom of its

executives’ expenses or find out if a ceitnad been committed. This amounts to a
2
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‘conscious disregard for [theirgsponsibilities,” which is bafhith.” Id. (quoting_In re

Walt Disney Co. Derivative Litig., 906 A.2d 286 (Del. 2006)). The Court therefore

concluded that “Oswald ha[d] created a reasandblbt that the Board acted in good faith

in its decision to end the 8pial Committee investigationdnd so he had established
demand futility under Rul23.1. Id. at 26.

It was a close question whether Oswaliils§ad Aronson’s prong two, which is
reserved for particularly egregious board@ttihat does not meet prong one. See Protg
v. Cavanagh, No. 6555-VCGQ22 WL 1580969, at9 (Del. Ch. May 4, 2012) (prong two

“something of a last resort that, in extreaneumstances, provides the court with the basi

to review a transaction despite the appearahogherwise indepemsht and disinterested

fiduciaries”); Greenwald v. Batterson, No. 74 1999 WL 596276, &7 (Del. Ch. July

26, 1999) (“substantial burdeird satisfy prong two, which is “directed to extreme cases
which despite the appearance of independendalsinterest a decision is so extreme or
curious as to itself raise a ldgate ground to justify furthenquiry and judicial review”)
(internal quotation marks omitted). TherBend Futility Order held that the SAC had
done enough. See Demand Futility Order at 24.

What the Demand Futility Ordshould not have done was echo Oswald’s langua
about bad faith. See Demand Fultility Orde2@&t24. Oswald safied Aronson prong
two because he “raise[d] aasonable doubt that the challenged transaction was a valid
exercise of business judgment.” Seearlaad Futility Order at 20 (citing Aronson, 473
A.2d at 814); see also id. at 24 (“reasonaldebt that the Board’slecision of whether
and how to investigate errors’wgorthy of deference”) (citig In re Computer Scis. Corp.

Derivative Litig., 244 F.R.D580, 591 (C.D. Cal. 2007).The order’s extraneous languag

about “bad faith” was dicta—it was unnecesdarthe Court’s holding, and it muddied the

% This, too, is a high standard to meet. “[A] court will not substitute its judgment for that of the

board if the latter's decision can be attribute@ny rational business qose.” See Greenwald,
1999 WL 596276, at *7 (quoting Unocal Corp. v.ddePetroleum Co., Del. Supr., 493 A.2d 946
954 (1985) (internal quotation marks omitted)).
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waters for the present motiohs.

The Court now turns to the imgteof the Demand Futility Order.

A. TheWaste Claim

Courts assess demand futility on a claintlaym basis, and should dismiss any
claims for which the plaintiff does not plepdrticularized facts showing that demand
would have been futile. See Beam ex kdrtha Stewart Living Omnimedia, Inc. v.
Stewart, 833 A.2d 96877 n.48 (Del. Ch. 2003) (“Demd futility analysis is conducted
on a claim-by-claim basis”); Needham v. Cryvwdos. 12428, 12430,993 WL 179336, at

*3 (Del. Ch. May 12, 1993) (“pre-suit demandility analysis must be conducted for each
claim in a stockholder derivative action.ln response to Identivisiotion to dismiss,
Oswald made specific arguments as ty\wbmand was futile. See Opp’n to Identiv
MTD. The Court rejected Oswald’s argants about demand futility as to the waste
claim. See Demand Futility Order at 25-Z&ecause Oswald did not meet the demand
futility requirement as to the waste claithat claim is out of the case.

Oswald seems to understand this, becauseheedes that “[tlhe Order held that
demand was not excused on the basis tleiefalants] committed wée by their decision
not to fire Hart, and to allow him to dep#me Company with sevamnae, and allow him to

repay only a fraction of the funds he misappiated. . . . Plaintiff acknowledges that the

Order is the law of the case and concedes that a waste claim is not stated in connection

with those acts.” Opp’n at 13 n.7. Butdees on to argue that the Demand Futility Orde

did not dismiss “waste claimelated to the improper pgnses incurred by Hart and

others.” Id. This is not how it workDswald made an argument that demand was futile

as to waste. See Opp’n to Identiv MED15 (“A Majority of the Board Committed
Waste”). The Court’s Demand Futility Ordeeld that “Oswald has not established
demand futility on this ground.” Demand Futilityd@r at 25. The Court did not hold tha

3 See, e.g., Opp’n at 12 (“The law of the casthésefore that the S alleges Humphreys and
Kremen did not act in good faith . sufficient to overcome ¢imore onerous pleading burden on
a Rule 23.1 motion.”).
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Oswald had established demduatllity for any portion of the wste claim. It is therefore
out’

What remains is the breach of fiduciarytyalaim based on the termination of the
Special Committee investigation. Seenfixand Futility Order at 26 (Oswald “pled
sufficient particularized facts to demonsgraemand futility” as téhe Board’s “decision

to end the Special Committee investigation.”).
B. Hart and Nelson

The Demand Futility Order also eliminateg ttlaims against Hart and Nelson, full
stop. This is because neither man partieigan the decision teerminate the Special
Committee investigation, and that decisiothis only ground for which the Court has
found demand futility. See id.But it is also because tfe Demand Futility Order’s
holding that Oswald “lacks standing to lgiolaims arising oubf pre-September 2014
conduct.” See id. at 11. All of the SACAllegations about Haaind Nelson occurred
before Oswald became a shareholder quie3eber 24, 2014. See id. at 10; SAC.

The SAC alleges that Hastibmitted improper expess, and that Nelson rubber-
stamped them, in 2013 and 2014. See SAG5¥%0. Ana Ruggiero, Hart's executive
assistant, allegedly asked Hart for documeoadif his expenses, ahe would tell her to
“Just figure it out.” 1d. § 45. Ruggierdlagedly brought the iproper expenses to
Nelson’s attention, and he “nedy responded that he wouldegk with Hart.” _Id. § 48.

* Even if some portion of the waste claim anlvived the demand futijitstage, the SAC would
still fail to state a claim as to waste, foe ttame reasons the Court explained in the Demand
Futility Order. _See Demand Futility Order at 25426llecting authority about how difficult it is
to plead waste claims, including standard thatstienof assets “servefjo corporate purpose” or
that “no consideratioat all is received.”).

® The Court observes that the SAC does not etempt to allege particularized facts showing
demand futility with respect time claims against Nelson. TBAC argues that “Pre-Suit Demand
Is Excused Because a Majority of the Boardbers Face A Substantial Risk of Liability For
Their Own Misconduct,” and it ingtles allegations that the Bdds incapable of fairly
considering claims against itself. See SAG@t Nelson was not a member of the Board, and tf
section does not allege that the Board would bélerta pursue claims against him. See In re
Capital One Derivative S’holder Litig., 9%2 Supp. 2d 770, 791-92 (E.D. Va. 2013) (“Plaintiffs
have not pled any particularized facts indicatimgft the directors woulde unable to evaluate
independently and disinterestedly whetGapital One should sue the officers”).
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Although the opposition argues that “[tjhesesuses were ongoing when [Oswald]
became an ldentiv stockholder,” citingthee Deloitte spreadshigéhe SAC does not
include any subsequent expessnor does it generally allege that the transactions
continued after September 24, 2014. Spp’'@at 14; SAC. Defendants’ motions are
based on what is in the SA©Ow. See Schneider v. Dept Corrections, 151 F.3d 1194

(9th Cir. 1998) (face of compldiand exhibits attached thevatontrol motion to dismiss).
The Court rejects the argument Oswald madbeamotion hearing thaat the defendants’
request, the Court has already taken judicial notice of the Deloitte spreadsheet, which
includes expenses “well into 2015.” Theuolooked at the spreadsheet in connection
with the last motion to dismissshich Identiv alone brought. @sld is limited to what he

alleged in the SAC.

Even so, Oswald argues tlthére are two sets of allegations in the SAC that raise

guestions of fact, preventing the Coludm granting Defendants’ motions.

First, Oswald notes that one of the Naegas trips that Hart and Nelson attended
was apparently on September 19, 2014. See $A8 (July 4, 2914 Las Vegas trip); id. I
50 (second Las Vegas trip); @p at 15 n.8 (providing Septnber 19, 2014 date, not
included in SAC). Oswald arga that “[i]t is a reasonabieference that these expenses
had not even been submitted for reimbareat by September 24hen plaintiff
purchased his stock.” Opp’n at 15 n.8. ptents to case law holding that determining
when a transaction is complete is fact-specand that the derivative standing statute
“should not be construed so as to undulgaemage the camoflaging of transactions and
thus prevent reasonable opportunities to ngciirporate aberrations.” Opp’n at 15 (citing

MacLary v. Pleasant Hills, Inc., 109 A.2d 8833 (Del. 1954)). Oswald argues that

“claims for expenses incurrdyy defendants prior to September 24, 2014 should not be
dismissed now unless it is clear that the tratnsaevas complete prior to that date.” Id.
But there is no suggestion in the SAC that Hart and Nelson camoflaged their transact
through delay. Even if the SAC had alldgbat Hart and Nelson had not yet submitted

their expenses for the September Las Vegastripe time that Oswald bought stock, it
6
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does appear that “each of the wrongs, if theythat, he claims occurred [before] he
became a stockholder can bsigasegmented from any wrongsat occurred [after].”

See Desimone v. Barrows, 924 A.2d 908, 926l (R007); see also @md v. Blank, 940

A.2d 28, 41 n.35 (Del. Cl2007) (interpreting MacLary as articulating a narrow
“continuing wrong” exception). Accordingly,dhe is no basis in the SAC to infer that
Oswald has standing in connectioithwthe September Las Vegas trip.

Next, Oswald argues that “[t]he impropeguity compensain in exchange for
Nelson’s silence on Hart’s behavior and itura for the personal &n to Hart did not
accrue until October 2014.” Opp’n (citing SAC70). But the SAC alleges that “in the
summer of 2014,” Nelsolmaned Hart $26,000 to helpnhipay an American Express bill,
and “[s]hortly thereafter, ‘Nelson suddenlcegved approximately $1,000,000 in shares
from Identiv.” SAC § 49. Th SAC further alleges that “the Company’s preliminary
proxy filed on April 17, 2015 discloses thaetRSUs awarded to fidant Nelson on July
1, 2014, were valued by the Company [$802,850.” Id. at 13 n.2. The October 2014
date that Oswald now points to appears ta beference in the SAto the compensation
committee approving bonuses fdart and Nelson in October 2014—it is not clear that it
refers to the same money. See SAC B even if receiving &onus is a plausible
basis for liability and even if it happened after Osavaecame a shareholder, the Court
held in the related securiiease that the allegatioratithe Board awarded Nelson
$1,000,000 in stock in exchange for his giviigrt a $26,000 personal loan “is not even
plausible” and is based entirely on Ruggiespgculation._See Order Granting Motions to
Dismiss in_Rok v Identiv, No. 15-cv-5775-CRékt. 73) (Jan. 4, 2017) at 21. The Court
reaches the same conclusion here.

Because the SAC'’s allegations about Haxd Nelson all fall before September 24,

2014, Oswald lacks standing targ suit against both defendants.

® Nelson cites to authority holdingata claim for waste cannot bated against a recipient, as
opposed to a grantor, of backdated stock opti@ee Nelson MTD at 16. He does not cite to an
authority pertaining to a breachfatuciary duty claim against acgient of an improper award.
See id.

7
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. THE BREACH OF FIDUCIARY DUTY CLAIM AGAINST OUSLEY,
HUMPHREYS, AND KREMEN
What remains in the case after the Demiantlity Order is the breach of fiduciary
duty claim against Ousley, Humphreys, and Kearbased on the decision to terminate tH
Special Committee investigation. See DemBatility Order at 26. Ousley, Humphreys,

and Kremen move to dismiisis claim. See OHK MTD.

A. L egal Standard

Because Oswald has not alleged a unified course of fraudulent conduct or
allegations of fraud alongsidem-fraud claims, Federal Rule Givil Procedure 8, rather
than Federal Rule of Civil Procedure 9, bgga See Vess v. Ciba-Geigy Corp. USA, 317
F.3d 1097, 1103-04 (9th Cir0@3). Pursuant to Rule 8camplaint must contain a “short

and plain statement of the claghowing that the pleader is entitleo relief.” Fed. R. Civ.
P. 8(a)(2). While it need not contain detaifadtual allegations to withstand a motion to
dismiss, the complaint must ajle enough facts to “state aich to relief that is plausible

on its face.”_Ashcroft v. Igbag56 U.S. 662, 678009). A claim iplausible “when the

plaintiff pleads factual content that allow®tbourt to draw the reasonable inference that
the defendant is liable foreéhmisconduct alleged.” Id:Threadbare recitals of the
elements of a cause of action, supportedieye conclusory statents, do not suffice.”
Id. “Where a complaint pleadacts that are merely consistevith a defendant’s liability,
it stops short of the line betwepnssibility and plausibility oéntitlement to relief.”_lId.
(internal quotation marks omitted). In rewiing a motion to dismiss, the Court “must
presume all factual allegations of the cdant to be true and draw all reasonable
inferences in favor of the nonmoving partyJsher v. City of Los Angeles, 828 F.2d 556
561 (9th Cir. 1987).

B. Discussion

1. Bad Faith

The SAC alleges that each defendant osv&sduty to exercise candor, good faith,
8
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and loyalty” to Identiv, and that each breathieose duties with #hconduct complained
of therein. SAC {1 111, 112. It allegeattthe defendants “knowingly or recklessly . . .
conducted the sham Special Committee invatbg” and that theybreached their duty
of loyalty by . . . failing to conduct a lggnate investigation intéhe wrongdoing, and
failing to hold defendants Hart and Nelsoratzount for their wrongdoing.” Id. 1 114,
115. Itis not entirely clear which duties Osavalleges have bedireached, see Opp’'n at
9, but it does not really matter.

The SAC's allegations about the terntina of the investigation might fall under
the heading of breach dfe duty of care. See In rei@aark Int’l Inc. Derivative Litig.,
698 A.2d 959, 967 (Bl. Ch. 1996) (liability flowing fran board decision, rather than

inaction, analyzed under busingsdgment rule as duty of cacase). Ordinarily, duty of

care claims require a showing that the direxctmted with gross negligence. See Benihaha

of Tokyo, Inc. v. Benihandnc., 891 A.2d 150, 192 (DeCh. 2005). Gross negligence

113

means “reckless indifference to or ditderate disregard of the whole body of
stockholders or actions that are without Itleeinds of reason.™ _Id. (quoting Tomczak v.

Morton Thiokol, Inc.No. 7861, 1990 WL 4&07, at *12 (Del. Ch. Apr. 5, 1990)). But

here, Identiv’s certificate of incorporationaipates Ousley, Humpdys, and Kremen for
breaches of the duty of cammnsistent with title 8 of the Delaware Code, section
102(b)(7). OHK MTD at 4-5 n.McGrath Decl. Ex. 1 at 2. Identiv’s directors are not
exculpated from, among other things, breacheébetiuty of loyalty or for breaches of the
duty of care that rise to the level of bad faiee 8 Del. C. § 102(b)(7). Accordingly, to
plead a non-exculpated breachloé duty of care claim her®swald must plausibly allege

bad faith. See In re Corrstone Therapeutics, Inc. S’ler Litig., 115 A.3d 1173, 1179—

80 (Del. 2015); see also Opp’n at 9 (arguirgt tthe SAC amply alleges that [defendantg

failed to act in good faith”).
Arguably, because the SAC alles (as an alternative meere reckless conduct) the
knowing dereliction of responsibility in terminagj the investigation, the relevant duty is

duty of loyalty—but that also requires a shiogvof bad faith._See McPadden v. Sidhu,
9
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964 A.2d 1262, 1274 (Del. Ch. 2008) (“from @@here of actions that was once classifie
as grossly negligent conduct that gives risa wolation of the duty of care, the Court hag
carved out one specific type of conduct-e-thtentional dereliction of duty or the
conscious disregard for one’s responsibilities-d-eadefined it as bad faith conduct, whic
results in a breach ofelduty of loyalty.”);_see also @n at 9 (arguing that “the SAC
amply alleges that [defendants] reached their duty of loyalty”).

To the extent that the SAC pleads a breadhefuty of oversight, that would also
require a showing of bad faittSee In re Citigroup Inc. S’holder Derivative Litig., 964

A.2d 106, 123 (Del. Ch. 2009) (“to establish mrght liability a plaintiff must show that

the directors knew that they were not disciragdheir fiduciary obligations or that the
directors demonstrated a conscious disref@artheir responsibilitiesuch as by failing to
act in the face of a known duty &st. The test is rooted in concepts of bad faith; indeed
showing of bad faith is a nesgary condition to director oversight liability.”); Robert T.

Miller, The Board’s Duty to Mortor Risk After Citigroup, 12 UPa. J. Bus. L. 1153, 1162

(2010) (“No matter what the judge-made le@ncerning the duty to monitor or oversee
may be, suits against public companies (whictually always have Section 102(b)(7)
provisions) sounding in oversigldbility will be dismissibleif they fail to allege bad

faith—i.e., a knowing breach dluty.”); see also Caremar&98 A.2d at 967 (duty of

oversight cases “possibly the most diffidiieory in corporation law upon which a
plaintiff might hope towin a judgment.”).

Accordingly, no matter how the relevantigis defined, Oswald must plausibly
allege that Ousley, Humphreys, and Krememieated the investig@n in bad faith._See

also Parnes v. Bally Entm’t Corp., 722d 1243, 1246 (Del. 1999) (“The presumptive

validity of a business judgmers rebutted in those raoases where the decision under
attack is ‘so far beyond the bounds aisenable judgment that it seems essentially
inexplicable on any ground other than bad fdith It is bad faith “where the fiduciary
intentionally acts with a purpose other thaattbf advancing the best interests of the

corporation, where the fiduciaacts with the intent to violate applicable positive law, or
10
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where the fiduciary intentionally fails tct in the face of a known duty to act,

demonstrating a conscious digard for his duties.”_In ré/alt Disney Co. Derivative

Litig., 906 A.2d at 67. The SA€ails to adequately allege bad faith as to any of the thre

remaining defendants.

2. Individual Defendants

The SAC alleges that the Special Comnaitievestigation was a “sham,” and that
its termination was premature, see SAC 1, 118, largely because—despite independs
counsel noting “possible additional invesiitye work on certain items,” and BDO
requesting additional investigation to determine “whether it is likely that an illegal act |
occurred”—the Special Committeecommended, and the Board voted for, its conclusio
see id.f1 71, 78.

Disregarding conclusory allegationscalooking solely at the SAC, however, it
appears that the Special Coittee’s process was lengthy, its findings were detailed, an
resulted in real remedial aoti—even though it fell short efhat Oswald and the outside

advisors preferred. The investigation last@groximately four months. Id. {1 53, 70.

The committee had access to all of Identiv’s “boo&sords, facilities, and personnel.” Id|

1 53. It had the authority to retain outsigdvisors at Company expense without seeking
board approval, and in factteened independent counsel @béloitte to assist with the
investigation. _Id. 11 53, 56, 59, 71. el8pecial Committee incurred “[a]pproximately
$2.9 million in legal anghrofessional fees” in connection with its investigation, although
was investigating $518,601.36imon-business personal expessexpenses that violated
Company policy and could not be supporsdousiness expenses, or possible business
expenses that were incurredviolation of Company policy. Demand Futility Order at 6;
SAC § 62. When presenting its findingshe Board, the Special Committee reported
that: Hart had received reimbursements for cegapenses that were “personal in naturg
or inappropriate Company-related entemaent,” certain expenses “violated the

Company’s Code of Conducha Ethics and were inconsiatewith [Hart's] employment

11
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agreement,” and the Board should “reviein@amcements to Company policies regarding
reimbursement”; the “Company’s policiegcaunting systems and controls” relating to
Hart's expenses were “not adequate,” and essult, the “all other compensation” reportg
for Hart in 2013 and 2014 may be understakéalt’s “entertainment of a U.S. governmen
employee in 2014” and related expenses ferdiny 2014 trip “iolated the Company’s
Code of Conduct and Ethics” and “should hate been reimbursed,” and the Company
should “adopt enhancementsit® policies” relating to iteractions with government
officials; Hart was reimbursed for purchasesn a vendor he knew personally, which
might not have been arms-length; the Oct@is4 bonuses to Haand Nelson had been
guestioned, and Identiv’s finance graslpuld “review the accrual” and make any
necessary adjustments; Hart and Nelson shioave brought allegjans of wrongdoing
that they learned about in M&r2015, which were without merif the attention of others

at ldentiv; Hart “should have been more sensitivthe potential conflicts of interest” in

engaging his sister and girlfriend as contractors, and the Company should “consult with

counsel” about enhancements to its aejpotism policy; and new CEO should be
brought in. SAC { 70.

The Special Committee reported that it Imad found evidence that Hart “had
knowingly misstated or falséd expense reimbursements requests,” and it “expressed |
view that [Nelson] should be retained bug ‘6hould have been more attentive to certain
Company policies in some imstces.” 1Id. § 71. Itrioted input from independent
counsel” regarding “possible additional intigative work on certai items,” but “stated
that, in [its] view, the investigative phase lawhcluded.”_1d. “Ousley and Wenzel stated

their view that the investigation had beemywextensive and thorough, and that they now

d

—+

he

had sufficient information to conclude thev@stigative phase and focus on the remediation

moving forward.” Id. The Board unanously accepted the Special Committee’s
recommendation to terminate the investigatitth. Following the investigation, Identiv
adjusted Hart’s compensation by $13,1d72013 and $97,868 for 2014 because

“previously reimbursed expenses . . . weoé consistent with the Company’s expense
12
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guidelines and policies or because insuffitidocumentation was provided to support
such expense reimbursements.” Id. I Bart also repaid $35,784 of previously
reimbursed expenses. Id. { 89. Humphimcsame CEO, and the Board entered into a
new employment agreement with Hart. Id. {972, Nelson was removed as CFO. Id.
T177.

a. Ousley

Of the three remaining defeawdts, the breach of fiduciaduty claim is weakest as
to Ousley, who was a membarthe Special Committee. &®emand Futility Order at 4.
Ousley did not attend either of the Las Vegarties, SAC { 6, is not alleged to have
submitted any impropeexpenses, id. 1 44-50, is nidé@ed to have benefitted from any
improper reimbursements, does not appeaiaie been mentioned in the Ruggiero
complaint,_id., and is not evetieged to have been conflidten his service on the Special
Committee, id. 1 103. It simply cannot bellfaith for an independent director serving or
a Special Committee to recomnukthe termination of whatppears to be a thorough
investigation. Indeed, the court.in In€Gemputer Sciences Corp. Derivative Litigation,
244 F.R.D. 580, 591 (C.D. Cal. 2007)p&ained in the demand futility context that

“directors [are] entitled to a presiption that they can andalid be allowed to manage
the business affairs of a corporatiorgluding the decision of whether and how to

investigate errors.” Admittedly, this Cduwited the In re Computer Sciences Corp.

Derivative Litigation case in its Demand Futil@rder, adding that his presumption is

rebutted if plaintiff pleads ‘particularizedlegations showing the Board is unworthy of
this deference.” Demand Futility Order at-23l. The order held that the handling of
Hart’s problematic expenses, and “the infeeethat the Board knowingly chose not to
investigate whether a crime had been coneditin connection with a U.S. Marshal’'s
participation in one of the Las Vegas tripmsed a reasonable doubt that the Board’s
decision was worthy of deference. Id. at Z2fain, while the allegations might have bee

enough for demand futility, they do tnglausibly allege bad faith.

13
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As to expenses, the Special Committeetdi@ substantial steps to “get to the
bottom of its executives’ expenses” by retagnDeloitte, who examed (and created a
nearly 200 page spreadshabout) thousands of expenses, and by discussing its
conclusions with the Board. See Demand Futility Order at 24; SAC 11 56-62, 70. W
Oswald objects to is the de@sinot “to allow further investagion.” See Opp’n at 12.
But an independent board member shouldlile to recommend the termination of an
investigation, even if another membertiloé committee, or outside counsel, or a
company’s auditor, makes a contrary recomdaion. See Charal Inv. Co., Inc. v.
Rockefeller, No. 14397, 1995 W&84869, at *3 (Del. Ch. Nov. 7, 1995) (“[r]leasonable

minds may differ as to what a thorough inigetion may involve.”); Halpert Enters., Inc.
v. Harrison, No. 06-Civ-233HB), 2007 WL 486561, at *6 (S.N.Y. Feb. 14, 2007) (*in

any investigation, the choiad people to interview or damments to review is one on
which reasonable minds may differ”
11431, 1991 WL 50149, at @el. Ch. April 4, 1991)); £ Zucker v. Andreessen, No.

6014-VCP, 2012 WL 266448, at *11 (Del. Ch. June Z1012) (recognizing “this Court’s

) (quotidMpunt Moriah Cemetery v. Moritz, No.

traditional reluctance to engage in estdiig new standards of liability in corporate
governance by judicial fiat.”). If the lawere otherwise, then no committee or board
member could ever recommend terminating aestigation any time the decision to do s
was not unanimous, or else hewid open himslf up to liability.

Nor is the rejection of independent coels suggestion of “possible additional
investigative work” clearly bad faith, as theot of the investigation to that point dwarfeg
the total amounts that were flagged as potiyiimproper or that would be recovered.”
See OHK MTD at 7; cf. Postorivo v. AG iRtball Holdings, Inc., Nos. 2991-VCP, 3111-
VCP, 2008 WL 553@5, at *4 (Del. Ch. Feb. 29, 2008)irectors have “business acumen”

to evaluate value; “[i]t isvithin the bounds of business judgment to conclude that a
lawsuit, even if legitimate, would be excessively costly to tmparation”). Oswald
argues that “[ijn response BDQO’s identification of [thenvestigation’s] deficiencies],]

Ousley did nothing to rectify them.” Opp&at 12. But Oswaldites to no authority
14

nat




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

requiring Ousley to substitute BDO'’s judgment for his owhe decision to terminate the
investigation rather than continue investigg is simply not akirto the “intentional
violation of [a] . . . stock option plan, cdeg with fraudulent disclosures regarding the
directors’ purported compliance with that glat issue in Ryan VGifford, 918 A.2d 341,
357-58 (Del. Ch. 2007). It is a debatablsiness decision, which the Court will not
second-guess. See Corwin v. KKR Fin. Hiofs LLC, 125 A.3d 304Del. 2015) (“judges

are poorly positioned to evaludtee wisdom of business decisions and there is little utili
to having them second-gudbe determination of impartidecision-makers with more
information.”).

As to the failure to invegyate whether a crime had been committed, Oswald find
fault with “Ousley proclaimjg] that the Special Committéeund no ‘intentionally illegal
acts’ when he knew full wethat his committee had receivad advice on the issue.”
Opp’n at 13. But the Special Committed dxamine Hart's 2014 entertainment of the
government employee, find that it violated Identiv’'s Code of Conduct and Ethics and
should not have been reimbursed, and recenththat Identiv, “with input from counsel,”
revise its policies on interactions with goveemnnofficials. See SAC § 70. The Special
Committee did tell BDO that it had not foundnfaintentional illegal acts,” but it did not
conceal that “the Independddbunsel had not provided advioa that issue.”_See id.
78. Oswald fails to cite to any authigirequiring a board ospecial committee to
investigate whether any illegal act occurradd indeed, one can agine valid business

reasons for a board’s decision not to do 8b.Gall v. Exxon Corp., 418 F. Supp. 508,

518 (S.D.N.Y. 1976) (“The desibn not to bring suit with gard to past conduct which
may have been illegal is not itself a viotatiof law . . . Rather, it is a decision by the
directors of the corporation that pursuitaofause of action based on acts already
consummated is not in the best interest efdbrporation. . . . Sucddetermination, like
any other business decision, must be madeoyorate directors in the exercise of their
business judgment.”); In re Teledyne Debnfracting Derivative Litig., 849 F. Supp.

1369, 1382 (C.D. Cal. 1993) (“Directors amfficers simply needot confess guilt to
15
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involvement in criminal conatct and breaches of fiduciadyties of care when such
charges have not yet been brought, let alonequr.”). The decision rido consult outside
counsel to determine whether act already examined and found to be in violation of
company policy also violated the law might risehe level of gres negligence sufficient
to overcome the business judgrharie, but the Court is not iaded that it is bad faith
under the law.

Given the apparent thoroughness of$ipecial Committee’s work, its detailed
findings, its recommendations and remediat@swald has not plaibly alleged that it
was bad faith for Ousley to recommend the termination of the investigation. “[T]here
vast difference between an inadequate ordiheffort to carry aufiduciary duties and a
conscious disregard for those duties.” hgell Chem. Co. v. Ryan, 970 A.2d 235, 143
(Del. 2009); see also In re TIBCO Softwéne. S’holder Litig.,No. CV 10319-CB, 2015
WL 6155894, at *21 (Del. Ch. Oct. 20, %) (recognizing “high bar to pleading bad
faith.”).

b. Humphreysand Kremen

The alleged conduct of Humphreys and Krerakso does not rise to the level of
bad faith. Humphreys and Kremen differ fr@usley because, rather than serve as
members of the Special Committee, both ddénts were board mmbers who voted to
terminate the investigation. See SAC {70, In addition, Humphreys attended the
second Las Vegas trip with Hart, submitted 89 in connection with that trip, and
submitted unrelated expenses for a conferandesome headphones. Id. {1 50, 61, 98.
Kremen attended both Las Vegas trips with Hateived $1,900 imassages paid for by
Hart, and submitted an expense of $1,338. & imection with the second trip. Id. 71 48
50, 57, 58, 60, 61, 101.

These additional allegations do nottliye balance. Under the circumstances
described above, Oswald has not plausibigad that it was bad faith for Humphreys or

Kremen to accept the recommendation ofitldependent Speci@ommittee that the

16
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Board “conclude the investigative phase &alis on the remediation moving forward.”
See SAC 1 71. Itis not a reasonable infeeethat the expenses Humphreys or Kremen
incurred were material to thesuch that they caused defendants to “intentionally act(]
with a purpose other than that of advancinglbst interests of the corporation.” See In |

Walt Disney Co. Derivative Litig., 906 A.2d at 6The Court has already held as much.

See Demand Futility Order at 17 (“Oswald Inas pled with particularity that these
benefits (Kremen’s $1,900 in massages ldnthphreys’ nearly $1,000 in reimbursed
expenses) were material.”). Nor is it reasble to infer that Humphreys or Kremen
improperly voted to conclude amvestigation into their owmisconduct, SAC 11 99, 102,
because Deloitte had already reviewed the expenses connected with the Las Vegas t
the course of the Special Committee invegtan, see SAC 1 57-62, 98, 101, 102.
As with Ousley, given the apparehbtoughness of the Special Committee’s work
its detailed findings, its recommendatiomsl aemediation, Oswalldas not plausibly
alleged that it was bad faith for Humphreysl &remen to accept the independent Speci:

Committee’s recommendation and votédgaminate the investigation.

3. Conclusion asto the Breach of Fiduciary Duty Claim
While Oswald might have satisfied theesad prong of Aroson in raising “a
reasonable doubt” that “the challenged saation was otherwise a valid exercise of
business judgment,” see Aronsd’3 A.2d at 814; Demand #lity Order at 20, he has
failed to plausibly allege that Ousleyscommendation, and Humphreys and Kremen'’s
votes, to terminate the Special Committeeigestigation were made in bad faith.

Accordingly, he has failed to state a claimlboeach of fiduciary duty. See McPadden,

964 A.2d at 1274—75 (excusing demand urglenson prong 2 but holding that while
directors’ actions were “either recklesshgifferent or unreasonable,” plaintiff did not
sufficiently allege bad faitbhn motion to dismiss).

I
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II1.

CONCLUSION
For the foregoing reasons, the Court GRANTS all three motions to dismiss.

IT IS SO ORDERED.
Dated: April 13, 2018

CHARLES R. BREYER
United States District Judge
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